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Flint  &  P.  M.  R.  Co. 

(Supreme  Court  of  Michigan,  March  ^j,  i8gg,) 

Accident  at  Crossing— Closed  Gates — Contributory  Negligence  as. 
Matter  of  Law.* — In  an  action  for  injuries  inflicted  by  a  railroad, 
train,  and  received  by  plaintiff  upon  a  railroad  crossing-  in  a  street^ 
it  appeared  that  plaintiff,  when  it  was  quite  dark,  knowingly  went 
through  the  gates  which  guarded  the  crossing,  and  on  the  crossing,, 
where  she  knew  she  was  in  a  place  of  dang-er,  where  trains  were 
liable  to  pass  and  repass ;  and  that  she  remained  upon  or  near  one 
of  the  tracks  of  the  crossing*  for  10  or  15  minutes,  until  she  was 
struck  by  a  train.  But  plaintiff  testified  that  she  was  deceived  by 
the  evenness  of  the  planking*  between  the  rails,  which  was  about 
even  with  the  rails  of  the  several  tracks,  and  supposed  she  was 
standing  in  a  place  of  safety  when  she  was  in  fact  standing  on  the 
track.  Held,  that  she  was  guilty  of  contributory  negligence  as  a 
matter  of  law. 

Gross  Negligence.- -Gross  negligence  which  will  authorize  a  re- 
covery, notwithstanding  contributory  negligence  on  the  part  of 
plaintiff,  is  an  intentional  failure  to  perform  a  manifest  duty,  in 
reckless  disreg-ard  of  the  consequences.  And  it  also  implies  a 
thoughtless  disregard  of  consequences,  without  the  exercise  of  any 
effort  to  avoid  them  ;  and  there  was  no  evidence  tending  to  show 
that  defendant  was  guilty  of  such  negligence. 


*« 


See  note  at  end  of  case. 
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Buckley  v,  Flint  &  P.  M.  R.  Co 

Error    by    plaintiff   to   Saginaw    county    circuit    court. 

John  F,  O'Keefe  {George  W,  Weadocky  of  counsel),  for 
appellant. 

Hanchett  &  Hanchett^  for  appellee. 

MooRE,  J.  Plaintiff  sued  the  defendant  to  recover  dam- 
ages for  injuries  received  by  her  upon  a  street  railroad 
crossing.  The  circuit  judge  directed  a  verdict  in  favor  of  the 
_     „     ^  defendant,  upon  the  groiind  that  the  negligence 

"Oase  staved.  r  o  b     c» 

of  plaintiff  was  such  that  she  was  not  entitled 
to  recover.  It  is  claimed  by  plaintiff :  First,  that  the  question 
of  the  negligence  of  the  plaintiff  was  for  the  jury ;  second,  that, 
even  though  the  negligence  of  plaintiff  contributed  to  her 
injury,  she  was  entitled  to  recover,  because  of  the  gross  neg- 
ligence of  defendant. 

The  record  shows  that  at  the  time  of  the  injury  10  tracks 
of  the  railroad  company  crossed  Wadsworth  street.  This 
crossing  is  136  feet  east  of  Fourteenth  street.  Approaching 
the  railroad  crossing  from  Fourteenth  street,  the  first  track  is 
the  main  track  for  outbound  trains.  The  second  track  is  the 
main  track  for  inbound  trains.  The  other  tracks  are  used 
for  freight  purposes.  There  was  a  sidewalk  on  the  north 
side  of  Wadsworth  street,  from  Fourteenth  street,  going  east, 
which  extended  to  the  first  railroad  track.  The  planking 
then  extended  south  between  the  rails  of  the  first  track  until 
it  reached  the  planking  of  the  roadway  in  the  middle  of  the 
•street.  This  roadway  was  planked  with  planking  32  feet 
wide.  The  planking  commenced  west  of  the  first  track,  and 
•extended  east  until  all  the  tracks  were  passed.  There  was  a 
gate  across  the  highway,  just  south  of  the  first  track,  but  it 
•did  not  extend  across  the  sidewalk. 

According  to  the  case  made  by  the  plaintiff,  she  was  a 
'woman  in  good  health,  about  52  years  old,  who  for  about  six 
^weeks  had  lived  three  blocks  east  of  the  railroad  tracks,  and 
liad  passed  over  them  several  times  prior  to  the  day  of  the 
injury,  which  occurred  upon  the  31st  day  of  March.     About 
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half  past  5  or  6  o'clock,  she  left  her  house,  and  passed 
over  these  tracks,  going  to  the  house  of  Mrs.  Winston.  It 
was  then  daylight.  The  hearing  of  plaintiff  was  good, 
but  she  was  somewhat  near-sighted.  Prior  to  living  where 
she  did  at  the  time  of  the  accident,  plaintiff  lived  for  a  long 
time  two  doors  away  from  the  Seventh  street  crossing,  where 
there  were  more  tracks  than  at  Wadsworth  street  crossing, 
and  had  been  in  the  habit  of  going  upon  the  right  of  way, 
and  picking  up  pieces  of  coal  and  fuel  which  had  dropped 
from  passing  trains.  She  testified  that  upon  the  night  in 
question,  at  about  half  past  7  o'clock,  when  it  was  quite  dark, 
she  came  east  from  Fourteenth  street,  on  the  sidewalk,  until 
she  reached  the  railroad.  She  noticed  the  gate  was  up,  and 
followed  the  sidewalk  until  the  planking  turned  to  the  south, 
when  she  followed  it  to  the  planking  in  the  highway.  She 
then  went  a  little  further  east,  when  she  found  they  were 
switching  cars  east  of  her  on  the  freight  tracks,  and  she 
waited  for  an  opening  in  the  train,  so  that  she  could  go  home. 

I 

She  says  the  bumping  of  the  cars  and  the  escaping  of 
the  steam  of  the  locomotive  made  a  good  deal  of  noise,  and 
obscured  her  vision ;  that  she  looked  and  listened  for  any 
train  that  might  come  in,  and  saw  and  heard  none ;  that  she 
supposed  she  was  in  a  place  of  safety  when  she  was  struck 
and  hurt.  She  says  she  does  not  know  where  she  was 
standing  when  she  was  struck.  One  of  her  witnesses  says 
she  was  standing  upon  the  second  track,  and  stood  there  for 
10  or  15  minutes,  and  was  struck  by  the  incoming  train.  It 
also  appeared  that  the  planking  between  the  .  , ,  ^  ^ 
rails  and  between  the  tracks  was  about  even  oaSSI-STiSSbu^ 
with  the  rails  of  the  several  tracks.     There  was  aSri?Sr?f*°* 

Liaw. 

a  very  considerable  space  between  these  various 
tracks.  It  it  claimed  by  counsel  that  plaintiff  was  deceived 
by  the  evenness  of  the  planks  between  the  rails,  and  sup- 
posed she  was  standing  in  a  place  of  safety,  when  she  was 
in  fact  standing  on  the  track;  and  they  insist  that  it 
should  have  been  left  to  the  jury  to  say  whether  what 
was   done  by    plaintiff  was    consistent  with   the    require- 
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ments  of  ordinary  care,  and  whether  she  was  guilty  of  con- 
tributory negligence, — citing  Regan  v.  Railroad  Co.  (Wis.) 
54  N.  W.  623;  West  v.  Railroad  Co.,  32  N.  J.  I,aw,  91 ; 
Railway  Co.  v,  Hansen  (111.  Sup.)  46  N.  E.  1071;  Greany 
V,  Railway  Co.,  101  N.  Y.  419,  24  Am.  &  Eng.  R.  Cas.  473, 
5.  N.  E.  425;  Railway  Co.  v.  Wilson  (Pa.  Sup.)  18  Atl. 
1087.  These  cases  are  either  easily  distinguished  from  the 
case  at  bar,  or  are  not  in  harmony  with  a  long  line  of  deci  - 
sions  in  this  court.  Counsel  also  cite  Cooper  v.  Railroad  Co., 
66  Mich.  261,  33  N.  W.  306;  McDuffy  v.  Railroad  Co.,  98 
Mich.  356,  57  N.  W.  248;  Louis  v.  Railroad  Co.  (Mich.)  69 
N.  W.  642;  Tobias  v.  Railroad  Co.,  103  Mich.  330,  61  N. 
W.  514;  Wellit  v.  Railroad  Co.  (Mich.)  72  N.  W.  260. 
These  cases  are  none  of  them  in  point.  Before  entering  upon 
the  track,  the  persons  injured  had  done  what  the  law  required, 
and  when  attempting  to  cross  were  at  once  injured.  In  the 
case  at  bar  the  plaintiff  knew  when  she  entered  through  the 
gate  that  guarded  the  railroad  tracks.  She  knew  she  was  in  a 
place  of  danger,  where  trains  were  liable  to  pass  and  repass. 
She  knew  of  the  existence  of  the  tracks  in  the  vicinity  of  where 
she  stood,  and  that  the  railroad  crossing  was  a  place  of 
danger;  and,  without  making  certain  that  she  was  standing 
in  a  place  of  safety,  she  stood  inside  of  the  gate,  and,  accord- 
ing to  the  testimony  of  her  witness,  remained  upon  one  of  the 
main  tracks  of  the  crossing  for  10  or  15  minutes,  until  she  was 
struck  and  injured.  According  to  all  the  testimony,  she  was 
so  near  this  track  as  to  be  struck  by  the  passing  train.  If 
this  did  not  constitute  negligence,  it  would  be  difficult  to  find 
a  case  of  negligence.  Brady  v.  Railroad  Co.,  81  Mich.  616, 
45  N.  W.  1110;  Gardner  v.  Railroad  Co.,  97  Mich.  240,  56 
N.  W.  603;  Houghton  v.  Railroad  Co.,  99  Mich.  308,  58  N. 
W.  314;  McGee  v.  Railway  Co.,  102  Mich.  107,  60  N.  W. 
293;  Braudy  v.  Railway  Co.,  107  Mich.  100,  64  N.  W.  1056. 
It  is  the  claim  of  plaintiff  that  as  the  fireman  and  engineer 
(according  to  their  testimony  brought  out  upon  the  cross - 
examination),  in  the  exercise  of  ordinary  care,  should  have 
seen  the  plaintiff  when  they  were  300  feet  south  of  the  cross  - 
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ing,  and  did  not  see  her,  but  ran  over  her  without  even 
knowing  they  had  struck  her,  they  were  guilty  of  gross  neg- 
ligence ;  that  as  there  was  testimony  that  the  bell  was  not 
rung  and  the  whistle  blown,  and  that  the  train  was  running 
50  miles  an  hour,  the  jury  should  have  been  allowed  to  pass 
upon  the  question  of  gross  negligence, — citing  Battishill  v, 
Humphreys,  64  Mich.  514,  29  Am.  &  Eng.  R.  Cas.  411, 
38  N.  W.  581 ;  Bouwmeester  v.  Railroad  Co.,  63  Mich.  557, 
28  Am.  &  Eng.  R.  Cas.  476,  30  N.  W.  337  ;  Denman  v.  John- 
ston, 85  Mich.  387,  48  N.  W.  565;  Schindlerz;.  Railway  Co., 
87  Mich.  400,  49  N.  W.  670;  Richter  z;.  Harper,  95  Mich. 
221,  54  N.  W.  768;  Thomas  v.  Railway  Co.,  86  Mich.  496, 
49N.  W.  547;  Montgomery  v.  Railway  Co.,  103  Mich.  54, 
61  N.  W.  543.  The  cases  are  not  in  point.  There  is 
nothing  in  the  record  showing  that  the  train  was  running  50 
miles  an  hour.  On  the  contrary,  the  testimony  is  that  it 
was  running  from  12  to  18  miles  an  hour.  It  is  true,  the 
engineer  and  fireman  testified  upon  cross-examination  that, 
if  plaintiff  had  been  standing  on  the.track,  they  ought  to 
have  seen  her.  They  both  testify  that  they  were  keeping 
watch,  but  did  not  see  her.  The  testimony  upon  both  sides 
shows  that  the  crossing  was  more  or  less  obscured  by  smoke 
and  steam ;  and  it  is  claimed  by  the  plaintiff  she  was  unable 
to  see  the  headlight  of  the  locomotive,  for  that  reason,  though 
the  testimony  is  very  conclusive  that  under  ordinary  condi- 
tions the  headlight  could  be  seen  for  a  long  distance.  There 
is  nothing  in  the  record  to  show  that  the  engineer  knew  that 
the  plaintiff  was  in  danger,  and  did  not  heed  the  danger,  and 
that,  after  knowing  that  fact,  he  did  or  omitted  to  do  any- 
thing he  ought  to  have  done  to  avert  the  threat-  „       ^,   „ 

**  '^  Gross  Neffllsenoe. 

ened  injury.  In  Schindler  v.  Railway  Co.,  87 
Mich.  411,  49  N.  W.  674,  Justice  Long  defined  gross  neg- 
ligence which  would  authorize  a  recovery  notwithstanding 
the  contributory  negligence  of  the  plaintiff  as  follows  :  **It 
means  the  intentional  failure  to  perform  a  manifest  duty,  in 
reckless  disregard  of  the  consequences,  as  affecting  the  life 
or  property  of  another.     It  also  implies  a  thoughtless  disre- 
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gard  of  consequences,  without  the  exercise  of  any  effort 
to  avoid  them."  See,  also,  Richter  v.  Harper,  95  Mich.  221, 
54  N.  W.  768.  Even  if  the  engineer  had  seen  the  plaintiff 
(the  undisputed  testimony  is  that  he  did  not  see  her),  there 
is  nothing  in  the  record  which  shows  that  he  had  any  reason 
to  suppose  that  she  would  not  hear  the  sounding  of  the  bell 
or  blowing  of  the  whistle,  which  he  says  were  rung  and 
blown,  and  would  step  aside  in  time  to  avoid  any  danger 
from  the  passing  of  the  train.  There  is  nothing  to  indicate 
that  the  engineer  knew  that  plaintiff  had  placed  herself  in  a 
place  of  danger,  and  omitted  to  do  what  he  ought,  after 
knowledge  came  to  him,  to  protect  her  from  the  consequences 
of  her  own  negligence,  or  that  he  did  anything  likely  to  cause 
injury  to  the  plaintiff,  indicating  an  entire  or  intentional  dis- 
regard of  consequences.  See  Borschall  v.  Railway  Co. 
(Mich.)  73  N.  W.  551,  and  cases  cited.  Judgment  is  af- 
firmed. 

Montgomery,  J.,   did  not  sit.     The  other  justices  con- 
curred. 

NOTE. 

Accident  at  Crossing— Closed  Gates — Contributory  Negligence. — 
Where  one  goes  upon  a  track  when  the  gates  are  down,  with  danger 
signals  thereon,  and  is  struck  by  a  train  running  on  time,  he  is 
guilty  of  contributory  negligence.  Granger  v.  Boston  &  A.  R.  Co., 
146  Mass.  276,  5  N.  Eng.  Rep.  821,  15  N.  E.  Rep.  619.  In  Sheehan  v. 
Philadelphia  A  R.  R.  Co.,  166  Pa.  St.  354,  31  Atl.  Rep.  120,  it  was 
held  that  any  one  who  attempted  to  cross  a  railway  at  a  crossing 
where  the  safety  gates  were  down  was  guilty  of  such  contributory 
negligence  as  to  prevent  recovery  for  injuries  received  from  a  train 
while  making  such  attempt.- 

Safety  gates,  on  a  city  street  at  a  crossing,  are  a  warning  of  the 
passing  of  trains  not  only  to  vehicles  but  to  pedestrians  ;  and  if,  in 
disregard  thereof,  a  pedestrian  passes  a  gate  in  broad  daylight, 
enters  upon  the  crossing,  and  while  watching  one  train  is  struck  by 
another  and  killed,  his  contributory  negligence  will  prevent  a  recov- 
ery of  damages.  Cleary  v,  Philadelphia  &  R.  R.  Co.,  140  Pa.  St.  19, 
21  Atl.  Rep.  242  ;  Duvall  v.  Michigan  Cent.  R.  Co.  (Mich.),  63  N. 
W.  437. 

A  girl  11  years  old,  familiar  with  a  crossing,  who  passes  under  a 
gate  after  it  has  been  lowered,  before  a  train  approaches,  and  is 
killed  while  attempting  to  cross  the  track,  is  guilty  of  such  contribu- 
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tory  negligence  as  to  prevent  a  recovery  for  her  death,  in  the  ab- 
sence of  anything  to  show  occasion  for  haste.  Marden  v,  Boston  Sc. 
A.  R.  Co.,  159  Mass.  393,  34  N.  E.  Rep.  404. 

A  person  who  started  to  cross  a  double-track  railroad  immediately 
after  the  passage  of  one  train  without  looking  for  the  approach  of 
another,  was  guilty  of  negligence  contributing  to  injuries  sustained 
by  being  run  down  while  attempting  to  cross,  especially  where  the 
gates  upon  the  highway  were  down,  and  the  train  which  struck  him. 
approached  slowly  with  the  brakes  set,  preparatory  to  stopping,  and 
must  have  been  observed  if  any  watch  had  been  kept  for  it.  Aller- 
ton  V.  Boston  &  M.  R.  Co.,  34  Am.  &  Kng.  R.  Cas.  563, 146  Mass.  241,. 
5  N.  Bng.  Rep.  825,  15  N.  E.  Rep.  621. 

Where  a  person  walking  on  a  public  street  comes  to  a  crossing 
while  a  north-bound  train  is  passing  on  the  further  track,  and  just 
as  soon  as  or  even  before  it  has  completel3'  passed  starts  to  cross  the 
nearer  track,  and  either  stands  or  walks  near  enough  to  be  struck 
by  a  south-bound'  train,  recovery  is  barred  by  contributory  negli- 
gence. Schmidt  v.  Philadelphia  &  R.  R.  Co.,  149  Pa.  St.  357,  24  AtK 
Rep.  218. 


JUDSON 

V, 

Central  Vermont  R.  Co. 

(Court  of  Appeals  of  New  York,  April  i8,  fSgg,) 

Jurisdiction  of  Lower  Court. — The  appellate  division  may  amend 
an  order  of  reversal  nunc  pro  tunc  of  the  general  term,  made  prior  to 
the  constitutional  provision  giving  the  appellate  division  the  juris- 
diction formerly  exercised  by  the  general  term,  so  as  to  provide 
that  a  judgment  and  order  denying  a  motion  for  a  new  trial ''be^ 
*  *  *  reversed  upon  questions  of  law  only,  the  court  having  ex- 
amined the  facts,  and  found  no  error  therein,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event.'* 

Appeal — Review. — Such  order  as  amended  is  sufficient  to  authorize 
a  review  of  the  decision  of  the  general  term  upon  the  question  as  to 
the  weight  and  sufficiency  of  the  evidence. 

Crossings— Failure  to  Stop.* — A  person  approaching  a  railroad 
track  is  not,  as  matter  of  law,  required  to  stop  before  attempting 
to  cross. 


♦See  Ritzman  v,  Philadelphia  &  R.   R.  Co.  (Pa.),  12  Am.  &  E,n^^ 
R.  Cas.,  N.  S.,  444,  and  notes^  p.  444  et  seq. 
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Appkai,  by  plaintiff  from  Third  department  general  term 
supreme  court.     Reversed, 

C,  A,  Kellogg^  for  appellant. 
Louis  Hasbfoucky  for  respondent. 

Martin,  J.  Before  reaching  the  merits  of  this  appeal,  we 
are  confronted  with  the  question  whether  the  record  before 
us  is  sufficient  to  authorize  this  court  to  examine  and  deter- 
mine the  questions  of  law  involved  in  the  decision  of  the 
general  term.  At  the  close  of  the, plaintiff's  evidence,  the 
defendant  moved  for  a  nonsuit,  upon  the  grounds  that  the 
plaintiff  had  failed  to  show  his  freedom  from  contributory 
negligence  and  had  not  established  the  negligence  of  the 
defendant.  This  motion  was  denied,  and  the  defendant 
excepted.  When  the  testimony  was  closed,  the  defendant 
renewed  its  motion,  upon  substantially  the  same  grounds; 
and  the  same  ruling,  and  an  exception,  followed.  The  case 
was  then  submitted  to  the  jury,  which  found  for  the  plaintiff. 
The  defendant  thereupon  moved,  upon  the  minutes  of  the 
court,  to  set  aside  the  verdict,  and  for  a  new  trial,  upon  the 
exceptions,  and  upon  the  ground  that  the  verdict  was  exces- 
sive and  contrary  to  the  evidence.  That  motion  was  denied, 
and  an  exception  taken.  The  defendant  subsequently  ap- 
pealed to  the  general  term  of  the  supreme  court  in  the  Third 
•department  from  the  judgment  and  the  order  denying  its 
motion  for  a  new  trial,  where  they  were  reversed,  and  a  new 
trial  granted.  The  order  of  the  general  term  omitted  to  state 
the  grounds  upon  which  the  reversal  was  based,  so  that,  as 
it  then  stood,  we  would  have  had  no  power  to  entertain  this 
•appeal.  Chapman  v,  Comstock,  134  N.  Y.  509,  31  N.  E. 
-876;  Mickee  v.  Machine  Co.,  144  N.  Y.  613,  39  N.  E.  650; 
Hoes  V.  Electric  Co.,  150  N.  Y.  87,  44  N.  E.  963  ;  Henavie 
2/.  Railroad  Co.,  154  N.  Y.  278,  48  N.  E.  525.  That  order 
was  made  at  the  December  term,  1895.  Subsequently,  and 
in  1896,  the  plaintiff  applied  to  the  appellate  division  of  the 
^ame  court,  in  the  same  department,  for,  and  obtained,  an 
order  amending  the  order  of   reversal  mine  pro  tunc,  so  as  to 
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provide  that  the  judgment  and  order  denying  the  motion  for 
a  new  trial  '*be,  and  each  of  them  hereby  is,  reversed,  upon 
questions  of  law  only,  the  court  having  examined  the  facts, 
and  found  no  error  therein,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event."  Thus,  two  questions  arise  as  to 
the  practice  or  procedure  adopted  in  this  case :  (l )  Whether 
the  appellate  division  had  jurisdiction  to  grant  the  order 
amending'  the  order  of  the  general  term ;  ( 2 )  whether  the  or  - 
der,  as  amended,  was  sufficient  to  authorize  the  court  of 
appeals  to  review  the  decision  of  that  court. 

The  constitution,  as  amended  in  1894,  which  went  into 
effect  January  1,  1895,  declares  :  **From  and  after  the  last 
day  of  December,  one  thousand  eight  hundred  and  ninty-five, 
the  appellate  division  shall  have  the  jurisdiction 
now  exercised  by  the  supreme  court  at  its  gen-  fiS^woouru' 
eral  terms,  *  *  *  and  such  additional 
jurisdiction  as  may  be  conferred  by  the  legislature." 
Const,  art.  6,  §  2.  The  statute  is  to  the  same  effect.  Code 
Civ.  Proc.  §  190.  In  Hopkins  v,  Clark,  149  N.  Y.  329,  331. 
43  N.  E.  861,  these  provisions  of  the  constitution  and  statute 
were  under  consideration,  so  far  as  they  related  to  the  gen- 
eral term  of  the  New  York  court  of  comtnon  pleas ;  and  it 
was  there  held  that  the  appellate  division  in  the  First  de- 
partment had  jurisdiction  to  grant  a  motion  for,  and  to  hear 
a  reargument  of,  an  appeal  decided  by  that  court.  In  deliv- 
ering the  opinion  in  that  case,  Judge  Haight  said  :  **The 
general  term  of  the  court  of  common  pleas,  during  its  exist- 
ence, had  jurisdiction  to  order  and  hear  a  reargument.  The 
jurisdiction  exercised  by  it  is  now  by  express  terms  vested 
in  the  appellate  division,  and  it  may  now  make  all  the  orders, 
judgments,  and  decrees  that  formerly  could  have  been  made 
by  that  court."  The  principle  of  that  case  is  decisive  of  the 
question  under  consideration.  We  have  no  doubt  that  the 
appellate  division  had  jurisdiction  to  make  any  order  which 
could  have  been  properly  made  by  the  general  term.  It 
having  had  jurisdiction  to  make  the  amendatory  order,  and 
there  having  been  no  appeal  therefrom,  it  must  be  regarded 
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as  valid  and  controlling  in  this  case.  Any  other  construc- 
tion of  these  provisions  of  the  constitution  and  statute  would 
result  in  confusion,  and  in  many  cases  in  great  hardship  ta 
parties.  In  this  case,  unless  the  appellate  division  had 
jurisdiction  to  make  this  order,  the  plaintiff's  right  to  review 
the  judgment  of  the  general  term  would  be  very  seriously 
impaired,  as  the  order  of  that  court  reversing  the  plaintiff's 
judgment  was  made  at  the  last  term  held  by  it,  and  pre- 
sumptively the  plaintiff  had  no  opportunity  to  apply  to  it 
for  a  modification  of  the  order  before  the  court  had  gone  out 
of  existence. 

The  remaining  question  upon  this  branch  of  the  case  is 
whether  the  order  as  amended  is  sufficient  to  authorize  a 
review  of  the  decision  of  the  general  term.  The  principle 
,  «  ^  upon  which  the  cases  first  cited  are  based  is 
that,  where  an  order  simply  discloses  that  the 
reversal  was  upon  the  law,  there  is  nothing  to  show  that  the 
question  whether  the  verdict  was  against  the  weight  of  evi  - 
dence  was  passed  upon ;  and,  if  this  court  should  reverse  the 
decision  of  the  general  term,  the  respondent  would  have  a 
judgment  against  it,  without  having  the  question  as  to  the 
weight  or  sufficiency  of  the  evidence  considered.  So  that  the 
precise  point  to  be  determined  is  whether  the  order  in  this 
case  shows  that  that  question  was  considered  by  the  general 
term.  It,  in  effect,  declares  that  the  court  examined  the  facts, 
and  found  no  error  therein.  This  necessarily  included  the 
questions  of  the  sufficiency  of  the  evidence,  and  whether  the 
verdict  was  against  its  weight,  and  was  equivalent  to  deter- 
mining that  the  order  should  be  affirmed  upon  the  facts,  and 
reversed  upon  questions  of  law  only,  and,  hence,  was  suffi- 
cient within  the  principle  of  the  cited  authorities.  Thus  we 
are  brought  to  the  consideration  of  the  merits  of  this  appeal. 
The  action  was  to  recover  damages  for  personal  injuries 
occasioned  by  a  collision  between  a  wagon,  upon  which  the 
plaintiff  was  riding,  and  a  train  of  freight  cars  upon  a  rail- 
road operated  by  the  defendant.  The  accident  occurred  on 
the  evening  of  November  2,  1893,  at  about  half  past  6  o'clock. 
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The  plaintiff  attempted  to  drive  across  the  defendant's  track 
at  the  Main  street  crossing  in  the  village  of  Norwood,  N.  Y. 
The  railroad  runs  through  the  village  in  an  easterly  and 
westerly  direction.  Main  is  the  principal  street  in  the  village , 
and  crosses  the  defendant's  track  substantially  at  right 
angles.  While  only  one  of  its  tracks  extends  across  the 
street,  yet,  upon  either  side,  there  are  other,  tracks  employed 
by  the  defendant  for  yard  and  switching  purposes.  It  was 
dark  when  the  accident  occurred.  The  plaintiff  started  from 
a  point  in  Main  street  about  200  feet  south  of  the  crossing,  and 
approached  it  with  his  horses  upon  a  slow  trot.  There  was 
no  box  upon  the  wagon,  but  there  was  a  platform  composed 
of  planks  laid  upon  bolsters,  upon  which  the  plaintiff  sat 
sidewise.  facing  towards  the  west.  His  back  was  partially 
towards  the  east,  so  that  he  had  to  turn  his  head  to  look  in 
that  direction.  There  were  buildings  on  both  sides  of  the 
street  to  within  40  feet  of  the  track,  and,  consequently,  the 
plaintiff  could  not  see  up  or  down  the  railroad  until  he  reached 
a  point  where  his  view  was  unobstructed  by  the  buildings. 
He  was  listening  as  he  approached,  and  thought  he  heard  the 
whistle  of  a  train  coming  from  the  west.  He  continued  to 
listen,  and,  as  soon  as  he  reached  a  point  where  he  could  see 
the  tracks,  he  looked  in  both  directions.  On  the  west  he  saw 
an  engine  about  150  feet  from  the  crossing,  with  its  headlight 
facing  it.  On  the  east  he  could  discover  no  moving  train, 
but  saw  lights,  the  nearest  of  which  was  about  25  rods  distant. 
Satisfying  himself  that  no  train  was  approaching,  he  made 
no  stop.  When  he  again  looked  east,  his  horses  were  upon 
the  rails,  and  he  then  saw  the  rear  end  of  a  moving  freight  car 
near  the  crossing.  He  struck  his  horses,  a  collision  followed, 
and  he  was  thrown  from  the  wagon,  and  seriously  injured. 
There  were  no  lights  on  the  rear  of  the  car,  although  it  was 
attached  to  a  train  that  was  backing  across  the  street  at  the 
rate  of  10  or  twelve  miles  an  hour,  which  consisted  of  2 1 
freight  cars,  and  was  735  feet  in  length.  There  was  no  flag- 
man at  the  crossing.  The  testimony  of  two  witnesses 
disclosed   that,  about  the  time  of  the   accident,   they   were 
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walking  upon  the  track,  in  sm  easterly  direction,  but  did  not 
see  or  hear  tbis  train  until  it  nearly  reached  them.  One 
testified  that  he  was  able  to  see  the  car  only  when  about  six 
or  se^en  feet  away.  The  street  was  smooth,  and  the  wagon 
made  little  noise.  The  plaintiff  was  familiar  with  the  rail- 
road crossing  at  that  place,  having  lived  near  there  for  about 
30  years.  While,  in  many  respects,  there  was  a  sharp  con- 
flict in  the  evidence,  still,  it  was  sufficient  to  justify  the  jury 
in  finding  the  facts  as  stated. 

From  the  foregoing  review  of  the  evidence,  it  is  manifest 
that  it  was  abundant  to  authorize  the  submission  of  the 
question  of  the  defendant's  negligence  to  the  jury,  and  to 
sustain  its  verdict.  Indeed,  the  record  discloses  that  such 
was  the  opinion  of  the  general  term.  The  only  ground  upon 
which  the  reversal  by  that  court  was  based  was  that  the 
plaintiff,  as  a  matter  of  law,  was  guilty  of  negligence  which 
contributed  to  his  injury.  The  correctness  of  that  determina  - 
tion  is  now  challenged  by  the  plaintiff,  and  presents  practi- 
cally the  only  question  that  need  be  determined  upon  this 
branch  of  the  case.  The  trial  court  submitted  that  question 
to  the  jury,  which  determined  it  in  the  plaintiff's  favor.  In 
its  submission  the  court  instructed  the  jury  as  follows  :  **If 
it  was  necessary  for  him  (the  plaintiff)  to  stop  at  that  cross- 
ing in  order  to  get  a  fair  and  full  observation  of  any 
approaching  danger,  he  ought  to  have  stopped.  If  it  was 
necessary  for  him  to  stop,  to  exercise  due  prudence  at  that 
particular  time  and  place,  it  was  his  duty  to  stop  and  use 
both  his  sight  and  his  hearing  to  prevent  any  possible  injury. 
I  do  not  charge  you,  as  a  question  of  law  that,  it  was  his 
duty  to  stop,  under  the  circumstances ;  that  is  for  you  to  say. 
If  he  was  going  along  at  the  rate  of  five  or  six  miles  an  hour 
and  he  had  full  control  of  his  horses,  and  he  was  sitting  in  a 
position  so  he  could  turn  his  head  and  see  both  ways,  and 
he  was  listening  and  attentive,  and  there  was  apparently 
nothing  whatever  within  striking  distance  of  him  to  harm 
him,  you  are  at  liberty  to  find  that  he  had  a  right  to  cross 
that  track  without  stopping  his  horses ;  otherwise,  not.'*     If 
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the  question  whether  it  was  the  duty  of  the  plaintiff  to  stop 
his  team  before  crossing  the  track  was  one  of  fact,  it  is 
ebvious  that  it  was  fairly  and  properly  submitted.  The 
difference  between  the  views  of  the  trial  court  and  the  general 
term  was  that  the  former  regarded  the  question  whether  it 
was  the  duty  of  the  plaintiff,  under  the  circumstances  dis- 
closed by  the  evidence,  to  stop  before  crossing  the  defendant's 
track,  as  a  question  of  fact,  while  the  general  term  entertained 
the  view  that,  as  a  matter  of  law,  it  was  his  duty  to  stop  his 
team  before  crossing.  An  examination  of  the  record  discloses 
that  no  other  precaution  was  omitted  which  the  plaintiff  could 
have  taken  or  was  required  to  adopt,  so  that  the 
question  of  law  presented  is  whether  a  person  SiSiSS?5"8top. 
approaching  a  railroad  track  is,  as  a  matter  of 
law,  required  to  stop  before  attempting  to  cross.  We  think 
the  question  is  not  an  open  one  in  this  court.  Davis  v.  Rail- 
road Co.,  47  N.  Y.  400;  Dolan  v.  Canal  Co.,  71  N.  Y.  285; 
Kellogg  V.  Railroad  Co.,  79  N.  Y.  72  ;  Stackus  v.  Same,  Id. 
464,467.  In  the  Davis  Case  this  court  held  that,  while  a 
traveler  upon  a  highway,  in  approaching  a  railroad  crossing, 
is  required  to  make  vigilant  use  of  his  eyes  and  ears  to  ascer- 
tain the  presence  of  a  train,  and  if  by  such  use  of  these  facul- 
ties it  may  be  discovered  in  time  to  avoid  a  collision,  the  omis  - 
sion  to  exercise  them  is  contributory  negligence,  and  will  bar  a 
recovery;  but  that  he  is  not  required  to  stop,  or,  if  he  is  with 
a  team,  to  get  out  and  leave  his  vehicle,  and  go  upon  the 
track,  or  to  stand  up,  and  go  upon  the  track  in  that  position, 
in  order  to  obtain  a  better  view.  In  the  Dolan  Case  the  court 
held  that  a  person  approaching  a  railroad  crossing  is  negli- 
gent, as  a  matter  of  law,  unless  he  employs  his  senses  of 
hearing  and  sight  to  avoid  danger,  but  that  beyond  that  courts 
cannot  go  without  usurping  the  province  of  a  jury.  It  was 
there,  in  effect,  said  that,  even  conceding  that  common  pru- 
dence requires  unusual  diligence,  the  absence  of  its  exercise 
cannot  be  held,  as  a  matter  of  law,  to  be  negligence,  because, 
under  such  circumstances,  the  question  involves  the  consid- 
eration of  many  facts  and  circumstances  from  which  infer- 
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ences  are  to  be  drawn,  which  is  within  the  province  of  the 
jury,  and  not  the  court;  and  that  the  question  whether 
exceptional  circumstances  are  such  as  require  additional  and 
unusual  precautions  necessarily  calls  for  inferences  and  the 
exercise  of  judgment,  as  to  which  impartial  men  might  differ, 
and,  hence,  must  be  determined  by  the  jury.  So,  in  Kellogg 
V,  Railroad  Co.,  it  was  distinctly  held  that  it  is  not,  as  a 
matter  of  law,  negligence  for  a  person  approaching  a  railroad 
in  a  carriage  upon  a  highway  to  fail  to  stop,'  but  that  his 
omission  to  do  so  is  a  fact  to  be  submitted  to  the  jury.  The 
duties  which  rest  upon  a  traveler  attempting  to  cross  a  rail  - 
road  are  there  stated,  and  it  was,  in  effect,  said  that  he  is  not 
bound  to  exercise  the  greatest  diligence,  but  only  such  as 
a  prudent  man  approaching  such  a  place  would  ordinarily 
exercise;  and  that,  even  where  he  could  probably  have 
avoided  the  accident  by  stopping,  he  is  not,  as  a  matter  of 
law,  required  to  do  so,  and  that  the  courts  of  this  state  have 
so  held ;  but,  if  he  ought  to  stop,  and  he  omits  it,  it  is  a  fact 
to  be  submitted  to  the  jury,  with  the  other  facts  in  the  case 
bearing  upon  that  question.  In  the  StackusCase,  Church, 
C.  J.,  again  stated  the  rule  applicable  to  this  question,  in 
these  words  :  **In  this  state  it  has  been  settled  that  a  person 
desiring  to  cross  a  railroad  track  must  exercise  his  senses  of 
seeing  and  hearing  to  avoid  danger,  and  an  omission  to  do 
this  has  frequently  been  adjudged,  as  matter  of  law,  negli- 
gence. The  traveler  must  look  both  ways,  and  listen  for  the 
approach  of  trains.  He  is  not  obliged,  however,  as  matter  of 
law,  to  stop  his  team,  to  rise  up  in  his  wagon,  or  to  get  out 
and  go  to  the  track  to  make  observations.  Whether  he  ought 
to  do  any  or  all  of  these  things  in  a  given  case,  in  order  to 
relieve  himself  from  the  charge  of  negligence,  is  for  the  jury 
to  decide,  in  view  of  the  circumstances  developed.''  The 
same  rule  exists  in  the  courts  of  nearly  all  the  other  states  of 
the  Union,  and  in  the  United  States  courts.  Hixson  v.  Rail- 
road Co.,  80  Mo.  335;  Duffy  v.  Railway  Co.,  32  Wis.  269; 
Bunting  v.  Railroad  Co.,  14  Nev.  351 ;  Railroad  Co.  v.  Rice, 
10  Kan.  426;  Spencer  v.  Railroad  Co.,  29  Iowa,  55  ;  Railway 
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Co.  V.  Wilson,  60  Tex.  142  ;  Alexander  v.  Railroad  Co.,  112 
N.  C.  720, 16  S.  E.  896;  Wright  v.  Railroad  Co.,  94  Ky.  114, 
3  Am.  &  Eng.  R.  Cas.,  N.  S.,  441,  21  S.  W.  581 ;  Beanstrom 
V.  Railroad  Co.,  46  Minn.  193,  48  N.  W.  778 ;  Ladouceur  v. 
Same,  6  Wash.  280,  33  Pac.  556,  1080;  Improvement  Co.  v. 
Stead,  95  U.  S.  161.  The  only  exception  we  find  is  in 
Pennsylvania,  where  the  opposite  rule  seems  to  be  firmly 
established.  Railroad  Co.  v.  Beale,  73  Pa.  St.  504;  Railroad 
Co.  V.  Ritchie,  102  Pa.  St.  425.  Manifestly,  the  learned 
general  term  entertained  an  erroneous  opinion  as  to  the  duty 
imposed  upon  a  person  approaching  a  railroad  crossing, 
as  it  plainly  stated  that  the  plaintiff  was  charged  with 
more  than  an  ordinary  degree  of  care,  in  approaching  and 
crossing  this  track,  to  avoid  fatal  consequences  to  himself, 
as  well  as  injury  and  hazard  to  the  company,  and  that 
it  was  his  duty,  on  approaching  it,  to  do  everything  in 
his  power  to  avoid  the  collision,  including  the  duty  to 
stop,  and  then  look  and  listen.  This  view  of  the  law 
is  in  conflict  with  the  previous  decisions  of  this  court.  As 
we  have  already  seen,  the  plaintiff  was  not  bound  to  the 
greatest  degree  of  diligence  which  he  could  have  exercised, 
but  to  exercise  only  such  care  as  a  prudent  man  approaching 
such  a  place  would.  We  think  that  the  learned  general  term 
erred  in  holding  that  the  plaintiff  was  bound  to  exercise  the 
greatest  diligence,  and  to  stop  his  team  before  crossing  the 
track,  and  that  its  reversal  upon  that  ground  cannot  be  sus- 
tained. Our  attention  is  called  to  other  exceptions  taken 
upon  the  trial,  all  of  which  have  been  examined,  without  find- 
ing any  which  justified  the  reversal  by  the  court  below. 
The  judgment  and  order  of  the  general  term  should  be  re- 
versed, and  the  judgment  entered  upon  the  verdict  affirmed, 
with  costs  in  all  the  courts.  All  concur,  except  Gray  and 
O'Brien,  JJ.,  dissenting.     Judgment  accordingly. 
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V, 

Jones  ef  al, 
{Circuit  Court  of  Appeals  y  Sixth  Circuit,  July  Sj  ^Sgg.) 

Crossings — Failure  to  Stop,  Look,  and  Listen.* — A  failure  on  the 
part  of  a  traveler  to  stop,  look,  and  listen  before  going  upon  a  rail- 
road track  at  a  public  crossing  is  not,  as  matter  of  law,  contributory 
negligence. 

Contributory  Negligence  of  Children. f — The  law  discriminates 
between  children  and  adults  in  the  degree  of  caution  and  care 
required  of  each. 

Accident  at  Crossing — Contributory  Negligence  —  Question  for 
Jury.:( — In  an  action  for  injuries  inflicted  by  defendant's  train  at  a 
public  crossing,  upon  an  intelligent  boy  10  years  and  5  months  of 
age,  the  decided  weight  of  the  evidence  showed  that  when  the 
wagon  entered  upon  the  crossing,  and  at  the  time  of  the  collision, 
he  was  driving  the  wagon,  with  his  face  turned  from  the  railroad. 
The  boy  testified  that  he  was  driving,  and  was  talking  to  a  man  in 
the  wagon  with  him  ;  that  he  did  not  stop,  look,  or  listen  for  the 
train  ;  and  that,  if  he  had  been  looking,  he  could  have  seen  the 
train  as  soon  as  such  man,  who  saved  himself  from  injury  by  jump- 
ing from  the  wagon.  The  boy  was  well  acquainte<^with  the  cross- 
ing. But  whether  the  boy  could  have  seen  the  train  in  time, 
whether  he  could  have  heard  the  bell,  whether  he  was  misled  by  a 
cut  in  a  train  of  cars  standing  on  an  intervening  track,  which  left  the 
way  open,  and  whether  he  was  put  oflF  his  guard  relying  upon  the 
absence  of  a  flagman  preceding  the  approaching  train  as  an  assur- 
ance of  safety  were  all  questions  for  the  jury.  Held^  that  a  motion 
to  direct  a  verdict  for  defendant  was  properly  denied,  as  the  ques- 
tion of  contributory  negligence  was  for  the  jury. 

Harmless  Error. — In  such  action,  it  was  not  prejudicial,  in 
charging  the  jury,  to  frequently  characterize  the  conduct  of  the  boy 
as  ''childlike",  as  his  age  was  not  disputed,  and  the  evidence  as  to 

*See  extensive  note^  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  445  et  seq, 
fSee  generally  7  Am.  &  Eng.  Enc.  Law  (2nd  Ed.)  at  p.  405. 
tSee  Krenzer  r/.   Pittsburgh,   C,  C.  &  St.  L.   Ry.   Co.  (Ind.),  12 
Am.  &  Eng.  R.  Cas.,  N.  S.,  343,  and  notes^  p.  368. 
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his  intelligence  and  experience  was  before  the  jury,  and  the  charg-e 
was  full  and  correct  as  to  the  care  required  of  such  a  child. 

Instructions. — It  is  proper  to  refuse  an  instruction  which  singles 
out  particular  circumstances,  and  omits  all  reference  to  others  of 
importance. 

Same. — Where  the  law  on  a  certain  point  has  been  correctly  de- 
clared in  the  general  charge,  the  court  is  not  required  to  repeat 
su^      <.ntially  the  same  instruction  in  a  special  charge. 

Error  by  defendant  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee.     Affirmed, 

This  action  was  brought  to  recover  damages  for  an  injury 
received  by  Keeve  Jones,  a  minor,  on  the  10th  day  of  Sep- 
tember, 1898.  The  accident  occurred  in  Fulton,  Ky.,  where 
the  tracks  of  the  plaintiff   in   error  cross   State       ^    ^    ^ 

^  Oase  Stated. 

Line  street.  This  highway  is  the  dividing  line 
between  Kentucky  and  Tennessee,  that  part  of  the  city  south 
of  this  line  being  known  as  **South  Fulton.**  The  minor  is 
a  colored  boy,  and  at  the  time  of  the  accident  was  10  years 
and  5  months  old.  He  was  at  the  time  in  a  wagon  with  a 
colored  man,  who  was  employed  to  drive  the  team.  It  was 
said,  and  apparently  agreed,  in  the  discussion  of  the  case> 
that  the  driver  was  on  the  way  for  a  load  of  sand,  and  that 
the  boy  was  along  for  the  purpose  of  showing  him  the  sand. 
The  boy  says  he  does  not  know  whether  the  driver  knew 
where  the  sand  was  or  not,  but  does  say  the  owner  of  the 
wagon  told  him  to  go  and  show  the  driver  where  the  sand 
was.  This  is  flatly  denied  by  the  owner  of  the  wagon,  who 
says  he  did  not  know  the  boy  was  with  the  driver  at  all. 
The  decided  weight  of  the  evidence  shows  that  when  the 
wagon  entered  upon  the  crossing,  and  at  the  time  of  the  col- 
lision, the  boy  was  driving,  with  his  face  towards  the  driver, 
who  was  sitting  on  the  south  side  or  rail  of  the  wagon  bed. 
The  boy  himself  testifies  that  he  was  driving,  and  was  talk- 
ing to  the  negro  man.  The  defendant's  flagman,  however,  is 
quite  emphatic  in  the  statement  that  the  man  himself,  and 
not  the  boy,  was  driving  at  the  time  of  the  collision;  and 
there  is  not  a  suggestion  in  the  evidence  of  any  change  in 
15  (N  s)  A  &  E/  R  Cas— 2 
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drivers  while  on  the  crossing.  The  boy  admits  that  he  did 
not  stop,  look,  or  listen  for  the  train,  and  says,  if  he  had 
been  looking,  he  could  have  seen  it  as  soon  as  the  man  in  the 
wagon  did.  At  this  crossing  there  are  four  railway  tracks, 
— a  main  line  and  three  switch  tracks, — and  these  switch 
tracks  are  used  as  a  switch  yard.  The  space  between  the 
different  tracks  is  about  six  feet.  The  wagon  was  being 
driven  from  west  to  east,  and  just  as  it  went  upon  the  east 
track  was  struck  by  a  freight  train  of  18  or  20  cars,  backing 
south  on  the  east,  or  elevator,  track,  and  knocked  across  the 
'line  into  Tennessee,  the  car  running  over  the  boy,  and  crush- 
ing both  legs,  necessitating  amputation.  The  man  who  was 
with  the  boy  jumped  from  the  wagon,  and  escaped  injury. 
The  boy  jumped,  but  was  caught  and  run  over  by  the  cars. 
The  railroad  tracks  run  practically  north  and  south,  and 
State  Line  street  east  and  west.  The  approach  from  the 
west  is  somewhat  down  grade,  with  a  cut  of  about  six  feet  ; 
and  just  before  entering  upon  the  crossing  there  is  a  ware- 
house on  the  north  side.  This  street  is  much  used  as  a 
highway  for  travel,  and  the  crossing  much  used  for  switch- 
ing purposes.  The  crossing  is  very  dangerous.  The  city 
council  of  Fulton  had  passed  an  ordinance  requiring  a  watch - 
jnan  to  be  placed  at  this  and  one  or  two  other  crossings  in  the 
-city,  but  had  not  required  its  enforcement  on  assurance  from 
'the  superintendent  of  the  plaintiff  in  error  that  all  trains 
switching  over  the  crossing  would  be  guarded  by  the  train- 
men, and  protection  thereby  afforded  to  the  public.  There 
was,  at  the  time  of  the  collision,  no  one  on-  the  crossing, 
charged  with  the  duty  of  warning  persons  against  coming  on 
the  tracks  when  a  train  was  approaching,  although  it  is 
'dearly  established  that  persons  seeing  the  danger  attempted 
'to  warn  the  boy  by  gestures  and  by  shouting;  and  the 
-decided  weight  of  the  evidence  is  that  one  or  more  servants 
"^of  the  company  towards  the  rear  part  of  the  backing  train 
^id  the  same  thing.  It  was  a  disputed  question  intheevi- 
<ience  whether  the  rear  car  was  a  box  or  flat  car,  and  whether 
cany  of  the  employees  of  the  company  were  nearer  the  soutk 
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end  of  the  backing  train  than  the  third  car ;  one  witness  say- 
ing positively  that  the  rear  car  and  the  one  next  to  it  were 
flat  cars,  or  coal  cars.  The  tracks  west  of  the  one  on  which 
the  collision  occurred  were  filled  with  standing  cars  on  each 
side  of  the  street,  the  trains  having  been  cut  so  as  to  allow 
travel  over  the  street.  It  was  a  disputed  question  whether 
these  cars  and  the  warehouse  did  not  so  obstruct  the  view  of 
the  boy,  coming  from  the  west,  as  to  make  it  impossible 
to  see  the  train  backing  until  the  wagon  came  out  from  be- 
hind the  cars  on  the  track  next  to,  and  immediately  west  of, 
the  east  track.  Witnesses  for  the  plaintiff  in  error  virtually 
admit  that  under  such  circumstances,  owing  to  the  standing 
cars,  the  backing  train  or  cars  could  not  be  seen,  but  say 
that  persons  on  top  of  a  box  car  of  the  backing  train  could 
be  seen;  and  they  state  further  that  the  flagman  of  the  train, 
as  well  as  another  employee  of  the  company,  not  connected 
with  the  operation  of  the  train,  were  on  a  box  car,  and  that 
this  was  the  rear  or  south  car  on  the  backing  train,  which 
consisted  of  18  or  20  cars. 

The  flagman  testifies  that  when  he  saw  the  wagon  coming 
he  gave  the  signal  to  stop,  and  the  other  brakeman  says  this 
was  communicated  back  to  the  engineer,  who  applied  the 
brakes,  and  that  the  train  commenced  slowing  up,  and 
stopped  about  35  feet  from  the  crossing,  south.  Certain 
parts  of  the  flagman's  testimony  may  be  given  as  follows : 
"Q.  Were  there  any  coal  cars  in  this  train?  A.  Yes,  sir. 
Q.  Where  were  they?  A.  My  impression  is,  there  were  two 
box  cars  in  the  rear,  and  the  coal  cars  were  just  north  of 
them.  Q.  What  was  the  purpose  of  your  being  on  this  rear 
car?  A.  I  suppose  it  would  be  my  place  when  we  were 
backing  up.  Q.  Which  way  were  you  looking  as  you  were 
backing  south?  A.  I  was  looking  south,  the  way  we  were 
going.  Q.  Were  you  on  the  lookout  ahead  towards  the  south 
at  the  time  of  the  accident,  and  before  that?  A.  Yes,  sir. 
Q.  Did  you  see  this  negro  boy  on  the  wagon  before  he  came 
to  this  elevator  track?  A.  Yes,  sir.  Q.  What  did  you  do, 
if  anything,  when  you  saw  him  approaching  the  railroad 
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track,  while  in  the  wagon?  A.  I  hallooed  for  him  to  look 
out,  and  to  stop.  Q.  Did  you  halloo  loud  enough  for  him  to 
have  heard  you  before  he  got  in  striking  distance  of  the  train, 
while  passing  on  the  elevator  track?  A.  I  suppose  people 
heard  me  a  hundred  yards  away.  Q.  Did  Mr.  Hay  halloo  to 
him  also?  A.  Yes,  sir.  Q.  Did  you  give  any  signal  to  any 
other  brakeman  upon  the  train,  or  to  the  engineer  to  stop  the 
train;  if  so,  what  did  you  do?  A.  I  flagged  the  engineer 
down,  of  course.  I  flagged  the  engineer,  but  I  can't  say  the 
engineer  could  see  me,  but  I  gave  the  stop  signal.  Q.  What 
kind  of  a  signal  is  the  stop  signal?  A.  When  an  object  is 
on  or  across  the  track  I  gave  signal  by  waving  one  or  both . 
Q.  Did  you  give  this  signal  on  this  occasion?     A.  Yes,  sir. 

*  *  *  Q.  When  the  boy  came  on  the  track,  or  so  close  to 
the  track  as  to  be  struck  by  the  passing  train,  how  far  was 
the  rear  car  north  of  him?  A.  We  were  right  at  him.  The 
team  and  wagon  and  cars  struck  crossing  at  same  time.  Q. 
After  the  car  struck  the  team  and  wagon,  how  far  did  the 
train  run  before  it  stopped?  A.  One  car  length.  Q.  Had  it 
begun  to  stop  when  it  struck  the  wagon  and  team?  A,  Yes, 
sir;  trying  to  stop  all  the  time.  Q.  Was  this  on  a  level  or 
downgrade?     A.  A   little  down  grade   towards   the   south. 

*  *  *  Q.  Could  a  boy  in  a  wagon  on  the  west  track  see 
the  moving  train  across  these  cars  that  were  on  the  north 
side  of  the  road?  A.  I  don't  know  that  he  could  see  them 
or  not,  but  he  could  see  me  by  my  being  on  the  rear  car.  Q. 
Did  you  see  any  one  else  pass  the  crossing  there  as  you  were 
backing  down?  A.  I  saw  people  walking  across,  but  he  was 
the  only  one  in  a  wagon.  Q.  Did  the  boy  seem  to  be  looking 
out  for  a  train?  A.  No,  sir;  his  attention  was  attracted  the 
other  way,  and  he  had  his  back  to  the  team.  Q.  Was  his 
back  to  the  team  when  you  first  saw  him?  A.  Yes,  sir;  he 
made  no  effort  at  all  to  leave  the  team.  If  he  had  gotten  off 
when  the  driver  did,  or  stopped  the  team,  then  he  would  not 
have  gotten  hurt  at  all.  Q.  Where  was  the  driver  on  the 
wagon?  A.  He  and  the  boy  both  seemed  to  be  sitting  on  the 
seat.     *    *    ♦    Q.  Didn't   you   say   awhile  ago  that   your 
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train  backed  against  the  wagon  just  as  the  boy  drove  upon 
the  track?  A.  No,  sir;  I  said  they  met  right  on  the  track. 
They  were  going  just  about  as  fast  as  we  were.  Q.  When 
the  boy  drove  from  behind  these  cars,  was  the  team  trotting 
or  walking?  A.  Walking.  But  you  understand  that  boy 
was  not  driving  that  team.  Q.  Who  was  driving  it?  A. 
The  driver;  the  man  who  left  the  team  was  driving  it.  Q. 
Which  way  was  the  driver  looking  when  you  first  saw  him? 
A.  To  the  best  I  could  tell  you,  he  was  looking  south.  Q. 
Were  there  engines  south  of  the  dirt  road?  A.  I  do  not 
know,  sir.  Q.  Did  the  driver  appear  to  be  watching  out  for 
trains  there?  A.  No,  sir ;  if  he  had,  he  would  have  stopped ; 
but  he  made  no  halt."  In  charging  the  jury  the  circuit 
judge  said,  it  was  in  evidence  by  the  testimony  of  one  of  de- 
fendant's witnesses  that  it  was  the  custom  of  the  company, 
when  making  a  crossing,  to  send  a  flagman  to  flag  the  cross- 
ing when  they  went  down,  and  to  stay  on  the  crossing,  and 
warn  the  people  away.  The  following  occurs  in  the  testi- 
mony of  the  conductor:  **Q.  Did  you  have  any  of  your  men 
at  or  near  that  crossing,  on  the  ground,  at  the  time  of  this 
accident?  A.  Well,  my  flagman  told  me  that  he  would  look 
out  for  the  hind  end.  He  is  supposed  to  have  been  there.*' 
Such  a  habit  was  quite  consistent  with,  if  not  required  by, 
the  promise  made  that  the  public  would  be  protected  at  the 
crossing  by  the  trainmen,  instead  of  a  watchman.  There  is 
a  curve  in  the  east  track  on  which  the  train  was  backing, 
and  the  flagman  says  he  was  about  80  feet  from  the  crossing 
when  the  boy  was  first  observed.  A  freight  car  is  35  or  40 
feet  in  length,  and  plaintiffs*  witness  Hay,  when  asked  if  the 
bell  was  ringing,  says :  **I  could  not  say  as  to  that.  The 
engine  was  some  twenty  cars  away.  I  don't  know  whether 
I  could  hear  the  bell  from  the  rear  car  or  not."  The  engi- 
neer says  he  was  ringing  the  bell,  and  this  is  not  expressly 
contradicted  by  any  one,  all  or  nearly  all  the  other  witnesses 
saying  simply  that  they  heard  no  bell  or  whistle.  There 
was  no  whistle  blown, — one  witness  giving  as  a  probable 
xeason  that  they  were  not  allowed  to  blow  the  whistle  in  the 
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city  limits.  The  wagon  was,  of  course,  making  noise  in 
crossing,  as  the  evidence  shows.  The  ends  of  the  standing 
cars  were  left  so  close  to  the  street  in  the  cut,  and  so  uneven, 
that  in  driving  through  it  was  necessary  to  direct  the  team 
to  the  right  and  then  to  the  left,  following  a  **zigzag" 
course.  The  boy  was  well  acquainted  with  the  crossing,  and 
was  reasonably  intelligent  for  one  of  his  age,  but  the  sug- 
gestion that  he  was  unusually  bright  hardly  finds  support  in 
the  record.  There  was  a  verdict  against  the  defendant  for 
$2,000,  on  which  judgment  was  pronounced,  and  thereupon 
this  writ  of  error  was  sued  out. 

Joseph  E,  Jones  and  C,  G,  Bond,  for  plaintiffs. 
Charles  M,  Ewing,  for  defendant. 

Before  Taft  and   Lurton,   Circuit  Judges,   and  Clark, 
District  Judge. 

Clark,  District  Judge,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion  of  the  court. 

The  denial,  by  the  court,  of  the  motion  made  by  the  defend  - 
ant  at  the  close  of  the  whole  of  the  evidence,  to  direct  a  verdict 
in  its  favor,  and  the  refusal  to  give  certain  special  instruc- 
tions requested,  are  assigned  for  error,  and  constitute  the 
grounds  relied  on  for  reversal  in  this  court.  In  view  of  all 
the  conditions  of  the  entire  situation  at  the  time  and  place  of 
the  accident,  with  a  conflict  in  the  evidence  over  the  material 
facts,  the  question  of  the  defendant's  negligence  was  obvi- 
ously one  for  the  jury.  Reference  to  some  of  the  leading 
cases  is  sufficient  without  a  review  in  detail.  Railway  Co. 
V.  Farra,  31  U.  S.  App.  307,  13  C.  C.  A.  602,  and  66  Fed. 
496;  Railway  Co.  v,  Steele's  Adm'x  54  U.  S.  App.  550,  29 
C.  C.  A.  81,  and  84  Fed.  93;  Fletcher  v.  Railroad  Co.,  168 
U.  S.  135,  18  Sup.  Ct.  35;  Warner  v.  Railroad  Co.,  168  U. 
S.  339,  18  Sup.  Ct.  68;  Railroad  Co.  z;.  Gentry,  163  U.  S. 
358,  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  559,  16  Sup.  Ct.  1104. 
Indeed,  the  request  for  a  peremptory  instruction,  and  the 
argument  supporting  it,  do  not  proceed  upon  the  ground  that 
the  case   was   not   one  for  submission  to  the  jury  upon  the 
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issue  of  negligence.     The  contention   is  that  the  undisputed 
evidence  established   contributory  negligence  on  the  part  of 
the  injured  boy,  and  that  upon  this  ground  the  case  should 
have  been   withdrawn  from  the  jury.     Stated  more  specific- 
ally, thfe  insistence  is  that  the  uncontradicted  evidence  shows, 
that  the   boy,  Jones,    possessed  capacity    and   intelligence 
sufficient  to  understand  and   appreciate   the   dangers   of  the 
crossing,  with   which   he   was  familiar,  and  that  he   knew 
the  work  of  switching  cars  might   be  going  on  at  any  time ; 
and,  possessing  such  knowledge,  that  he   failed  to  stop  look 
and  listen  before  going  upon  the  crossing.     Under  such  cir- 
cumstances as  these,  counsel  for  the  plaintiff  in  error  say: 

**The  failure  of  a  party  to  stop,  look,  and  listen  before  cross- 
ing a  railroad  track  is  negligence  per  se,  and  is  a  question 
for  the  court.  If  a  party  is  hurt  by  reason  of  his  negligence 
in  this  regard,  he  cannot  recover.'* 

But,  although  the  issue  of  contributory  negligence  alone 
is  now  presented  for  decision,  this  question  is  so  inseparably 
connected  with  that  of  the  defendant's  negligence  that  the 
former  issue  cannot  be  discussed  and  disposed  of  without 
repeated  reference  to  the  latter.  The  attempt  to  do  so  would 
involve  confusion.  Whether  the  plaintiff  is  chargeable  with 
contributory  negligence  is  a  question  depending  largely  on 
the  position  in  which  he  is  placed,  and  the  danger  to  which 
he  is  subjected  by  the  negligent  act  or  omission  of  the  de- 
fendant.    It  hfis  been  said  : 

"Contributory  negligence,  then,  is  negligence  in  not  avoid- 
ing the  consequences  arising  from  the  negligence  of  some 
other  person  when   means  and  opportunity   are  offered  to  do 


so.'' 


Whether  a  closer  definition  might  be  given,  this  is  very 
suggestive  of  what  is  met  with  practically  in  the  cases.  It  is 
only  after  negligence  on  the  part  of  the  defendant  to  the  suit 
is  established  that  the  question  of  contributory  negligence  is 
reached  for  determination  by  the  court  or  jury.  It  is  obvi- 
ously true,  and  has  been  often  decided,  that  the  standard  of 
ordinary  care  and  caution  varies   in  different  situations,  al- 
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ways  depending,  beyond  certain  general  propositionsi  upon 
the  special  facts  of  the  case.  In  Railway  Co.  v.  Whitcomb, 
31  U.  S.  App.  385,  14  C.  C.  A.  183,  and  66  Fed.  915,  Judge 
Taft  said : 

'*But  the  standard  of  ordinary  care  is  not  absolute.  It 
varies  according  to  the  circumstances,  and  according  to  the 
possible  or  probable  danger  which  may  arise  from  the  use  of 
the  instrument.  The  court  did  not  tell  the  jury  that  the 
street-railway  company  was  obliged  to  use  the  highest  de - 
gree  of  care,  but  only  a  proper  degree  of  care  considering  the 
possibility  of  danger  from  the  instrument  it  was  operating.*' 

The  degree  of  care  and  diligence  exercised  must  be  com  - 
mensurate  with  the  danger.  If  a  grade  crossing  is  peculiarly 
dangerous^  a  corresponding  increase  of  caution  is  required. 
Railway  Co.  v,  Farra,  31  U.  S.  App.  316,  13  C.  C.  A.  602, 
66  Fed.  496.  This  rule  is  especially  applicable  to  one  whose 
act  or  omission  has  brought  about  the  danger.  A  railway 
crossing  at  grade  on  a  public  and  much -traveled  highway  is 
a  place  of  great  danger.  Such  crossings  are  a  source  of  al- 
most continual  collisions,  and  of  much  shocking  injury  and 
loss  of  human  life.  This  has  been  often  pointed  out  by  the 
courts,  and  is  a  matter  of  common  knowledge.  The  use  of 
these  level  crossings  has  been  regulated  by  much  legislation 
in  this  country  and  in  England.  When  such  a  crossing  ex- 
ists on  a  public  highway  within  the  limits  of  a  town  or  city, 
in  a  thickly -settled  place,  with  the  crossing  largely  used, 
there  is,  perhaps,  no  place  of  greater  danger,  incident  to  the 
operation  of  a  railway.  In  Railroad  Co.  v.  Converse,  139 
U.  S.  469,  11  Sup.  Ct.  569,  the  injury  was  sustained  at  the 
intersection  of  a  railroad  and  a  county  road,  where  there  was 
practically  very  little  travel.  In  regard  to  grade  crossings 
in  general,  the  court  said  : 

**The  right  of  a  railroad  company  to  the  use  of  its  tracks 
for  the  movement  of  engines  and  cars  is  no  greater  in  the  eye 
of  the  law  than  the  right  of  an  individual  to  travel  over  a 
highway  extending  across  such  tracks.  The  former  is 
granted,  subject  to  the  condition,  necessarily  implied,  that  it 
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shall  be  so  used  as  not  unreasonably  to  interfere  with  or 
abridge  the  latter.  The  obligation  to  use  one*s  property  in 
such  a  manner  as  not  to  injure  that  of  others  rests  equally 
upon  corporations  and  individuals.  The  duty  of  railroad 
companies  whose  tracks  cross  public  highways  at  grade  to 
give  warning  to  those  traveling  upon  them  has  been  under 
consideration  in  many  adjudged  cases.  When  the  subject  is 
regulated  by  statute,  it  may  not  be  difficult,  in  a  particular 
case,  to  determine  whether  the  railroad  company  has  per- 
formed its  duty  in  that  regard  to  the  public.  If  there  be  no 
statute  prescribing  in  what  mode  the  necessary  warning 
shall  be  given  when  a  train  of  cars  approaches  a  public  high- 
way that  crosses  a  railroad  track  at  grade,  the  question  of 
negligence  must  be  determined  by  the  special  circumstances 
of  each  case.  In  some  localities  in  thickly -settled  communi- 
ties greater  vigilance  and  more  safeguards  are  required  upon 
the  part  of  the  railroad  company  than  would  be  necessary  in 
other  localities.  What  would  be  due  care  in  one  locality 
might  be  negligence  in  another.  A  very  high  degree  of 
caution  and  circumspection  is  required  under  some  circum- 
stances.*' 

In  case  of  injury  at  a  private  crossing,  where  plaintiff 
had  a  right  to  be,  and  in  regard  to  which  it  was  the  duty  of 
the  defendant  to  exercise  reasonable  care  and  caution  for  his 
protection,  Judge  Wallace  said : 

**It  was  right  to  instruct  the  jury  that  he  had  a  right  to 
assume  the  defendant  would  use  more  care,  in  view  of  the 
obstructed  condition  of  the  crossing,  than  ordinary.  The 
law  will  never  hold  it  imprudent  in  any  one  to  act  upon  the 
presumption  that  another,  in  his  conduct,  will  act  in  accord- 
ance  with  the  rights  and  duties  of  both.*'  Thomas  v.  Rail- 
road Co.,  8  Fed.  732. 

In  Railway  Co.  v.  Ives,  14^  U.  S.  408,  12  Sup.  Ct.  679, 
the  suit  was  the  result  of  a  level -crossing  accident  on  a 
street  in  the  city  of  Detroit.  In  respect  of  the  mutual  duties 
of  the  railroad  company  and  the  traveler  in  the  use  of  such  a 
crossing  the  court  charged  the  jury  as  follows  : 
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**So,  if  you  find  that,  because  of  the  special  circumstances 
existing  in  this  case, — such  as  that  this  was  a  crossing  in  the 
city,  much  used,  and  necessarily  frequently  presenting  a 
point  of  danger,  where  several  tracks  run  side  by  side,  and 
there  is  consequent  noise  and  confusion  and  increased  dan- 
ger; that,  owing  to  the  near  situation  of  houses,  barns, 
fences,  trees,  bushes,  or  other  natural  obstructions,  which 
afforded  less  than  ordinary  opportunity  for  observation  of  an 
approaching  train,  and  other  like  circumstances  of  a  special 
nature,  it  was  reasonable  that  the  railroad  company  should 
provide  special  safeguards  to  persons  using  the  crossing  in  a 
prudent  and  cautious  manner, — the  law  authorizes  you  to 
infer  negligence  on  its  part  for  any  failure  to  adopt  such 
safeguards  as  would  have  given  warning,  although  you  have 
a  statute  in  Michigan  which  undertakes  by  its  provision  to 
secure  such  safeguards  in  the  way  the  statute  points  out. 
The  duty  may  exist  outside  the  statute  to  provide  flagmen, 
or  gates,  or  other  adequate  warnings  or  appliances,  if  the 
situation  of  the  crossing  reasonably  requires  that ;  and  of  this 
you  are  to  judge,  and  it  depends  upon  the  general  rule  that 
the  company  must  use  its  privilege  of  crossing  the  streets  on 
its  surface  grade  with  due  and  reasonable  care  for  the  rights 
of  other  persons  using  the  highway,  with  proper  care  and 
caution  on  their  part.  So,  if  you  find  that  the  train  hands 
kept  no  proper  lookout,  and  managed  the  train  without  due 
caution  and  reasonable  care,  you  will  be  authorized  to  infer 
negligence  on  the  part  of  the  company  as  one  of  the  facts 
established  in  the  case.'* 

One  of  the  chief  assignments  of  error  was  on  this  part  of 
the  charge.  The  court,  however,  through  Mr.  Justice 
Lamar,  said : 

"That  this  instruction  is  in  harmony  with  the  general  rule 
of  law  obtaining  in  most  of  the  states  and  at  common  law, 
we  think  there  can  be  no  doubt.  The  general  rule  is  well 
stated  in  Railway  Co.  z;.  Kuhn,  86  Ky.  578,589,6  S.  W. 
441,  445,  as  follows:  'The  doctrine  with  reference  to  inju- 
ries to  those  crossing  the  track  of  a  railway,  where  the  right 
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to  cross  exists,  is  that  the  company  must  use  such  reasonable 
care  and  precaution  as  ordinary  prudence  would  indicate. 
This  vigilance  and  care  must  be  greater  at  crossings  in  a 
populous  town  or  city  than  at  ordinary  crossings  in  the 
country,  so  what  is  reasonable  care  and  prudence  must 
depend  on  the  facts  of  each  case.  In  a  crossing  within  a 
city,  or  where  the  travel  is  great,  reasonable  care  would 
require  a  flagman  constantly  at  the  crossing,  or  gates  or  bars , 
so  as  to  prevent  injury ;  but  such  care  would  not  be  required 
at  a  crossing  in  the  country,  where  but  few  persons  passed 
each  day.*  *' 

The  cases  thus  cited,  without  reference  to  others,  to  give 
a  correct  and  sufficiently  full  exposition  of  the  law  applicable 
to  these  level -crossing  cases,  which  have  become   a  large 

and  marked  group  of  cases  standing  out  from  the  rest,  just 

« 

as  the  turntable  cases  constitute  a  class  understood  in  prac  - 
tice  following  the  lead  of  Railroad  Co.  v.  Stout,  17  Wall.  657. 

We  now  proceed  to  the  question  of  contributory  negligence, 
and  upon  this  branch  of  the  case  the  contention  that  the 
failure  on  the  part  of  a  traveler  to  stop,  look, 
and  listen  before  going  upon  a  highway  cross-  MSSiifSiic. 
ing  is,  as  matter  of  law,  contributory  negli- 
gence, is  not  sustainable,  even  in  the  case  of  an  adult.  This 
question  has  been  ruled  otherwise  by  this  court  in  more  than 
one  case.  Railway  Co.  v,  Whitcomb,  31  U.  S.  App.  374,  14 
C.  C.  A.  183,  and  66  Fed.  915 ;  McGhee  v,  Kennedy's  Adm'r, 
31  U.  S.  App.  366.  13  C.  C.  A.  608.  and  66  Fed,  502 ;  Rail- 
way Co.  V.  Farra,  31  U.  S.  App.  307,  13  C.  C.  A.  602,  and 
66  Fed.  496.  In  Railway  Co.  v.  Whitcomb,  Judge  Taft, 
speaking  for  this  court,  said  : 

"First.  The  court  was  asked  to  charge  the  jury  that  it  was 
the  absolute  duty  of  Whitcomb  not  only  to  look  and  listen 
for  the  coming  of  the  car,  but  also  to  stop,  look,  and  listen. 
It  certainly  is  not  the  law  that  persons  crossing  street-railway 
tracks  in  a  city  in  a  vehicle  are  obliged  to  stop  before  cross- 
ing, unless  there  is  some  circumstance  which  would  make 
that  ordinarily  prudent.     We  have  already  held  in  the  cases 
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of  Railway  Co.  v.  Farra,  31  U.  S.  App.  816.  13  C.  C.  A. 
602,  and  66  Fed.  496,  and  McGbee  v,  Kennedy's  Adm'r,  31 
U.  S.  App.  366,  13  C.  C.  A.  608,  and  66  Fed.  502,  that  it  is 
not  the  absolute  duty,  as  matter  of  law,  for  one  crossing  a 
steam-railway  track  to  stop,  look,  and  listen,  but  that  the 
necessity  for  stopping  is  to  be  determined  by  the  circum- 
stances, and  is  usually  a  question  to  be  left  to  the  jury;  and 
so  the  court  below  in  this  case  treated  it.  The  rule  cannot 
be  stricter  in  respect  to  crossing  a  street  railway  than  in 
crossing  a  steam  railroad.  The  cases  relied  upon  are  chiefly 
Pennsylvania  cases.  In  that  state  the  supreme  court  has 
adopted  a  rule  of  law  requiring  every  person  to  stop,  look, 
and  listen  before  crossing  the  railroad  track.  This  rule  is 
not  followed  in  other  states,  and  certainly  is  not  the  law  in 
the  federal  courts." 

In  Railway  Co.  v,  Ives  the  action  was  to  recover  damages 
for  the  alleged  negligent  killing  of  the  plaintiff's  intestate  at 
a  street  crossing  in  the  city  of  Detroit,  with  which  deceased 
was  familiar,  and  which  he  had  used  for  a  number  of  years. 
He  resided  on  a  farm  a  few  miles  out  of  the  city  of  Detroit, 
and  it  was  his  custom  to  make  one  or  more  trips  to  the  city 
every  day.  In  going  to  the  city  he  traveled  on  a  much -used 
highway,  known  as  the  "Holden  Road,"  whichs  in  the  city, 
became  a  street  running  east  and  west.  Besides  the  defend- 
ant's road,  there  were  two  other  parallel  roads  coming  from 
the  southwest  which  curved  away  from  one  coming  on  the 
Holden  Road.  For  a  considerable  distance  along  the  right 
side  of  the  road  going  into  the  city  there  were  obstructions 
to  the  view  of  the  railroad  by  houses  and  by  trees,  so  that  it 
was  only  when  the  traveler  was  within  15  or  20  feet  of  the 
track  that  he  could  obtain  an  unobstructed  view  of  the  track 
to  the  right.  On  the  morning  of  the  accident,  plaintiff's 
intestate  and  his  wife  were  driving  down  the  road  into  Detroit 
in  a  buggy  with  the  top  raised  and  curtains  removed  or 
raised.  They  stopped  opposite  one  of  the  houses  for  a  few 
minutes,  presumably  to  listen,  and  while  there  a  train  on  one 
of   the  roads  passed  by,  going  out  of  the  city.     Soon  after  it 
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passed,  and  while  the  noise  made  by  the  train  was  still 
distinct,  they  drove  on.  Just  as  they  reached  the  defendant*s 
track,  and  while  apparently  looking  at  the  train  that  had 
passed,  they  were  struck  by  one  of  the  defendant's  trains 
coming  from  the^^right,  and  instantly  killed.  This  train  was  a 
transfer.  There  was  a  conflict  in  the  evidence  as  to  whether 
the  whistle  was  blown  for  this  crossing  or  the  bell  rung. 
At  the  close  of  the  evidence  the  defendant  requested  certain 
instructions  to  the  jury,  which,  if  given,  would  have  required 
the  jury  to  return  a  verdict  in  its  favor.  It  was  insisted  that 
the  evidence  in  the  case  given  by  plaintiff's  own  witnesses 
showed  that  deceased  was  himself  so  negligent  that,  but  for 
his  contributory  negligence,  the  accident  would  not  have 
happened,  and  that  the  court  should,  as  matter  of  law,  have 
so  ruled ;  but  the  court  said  : 

* 'To  this  argument  several  answers  might  be  given,  but 
the  main  reason  why  it  is  unsound  is  this  :  As  the  question 
of  negligence  on  the  part  of  the  defendant  was  one  of  fact 
for  the  jury  to  determine  under  all  the  circumstances  of  the 
case,  and  under  proper  instruction  from  the  court,  so,  also, 
the  question  of  whether  there  was  negligence  in  the  deceased, 
which  was  the  proximate  cause  of  the  injury,  was  likewise  a 
question  of  fact  for  the  jury  to  determine  under  like  rules. 
The  determination  of  what  was  such  contributory  negligence 
on  the  part  of  the  deceased  as  would  defeat  this  action, — or, 
perhaps,  more  accurately  speaking,  the  question  of  whether 
the  deceased,  at  the  time  of  the  fatal  accident,  was,  under  all 
the  circumstances  of  the  case,  in  the  exercise  of  such  due 
care  and  diligence  as  would  be  expected  of  a  reasonably 
prudent  and  careful  person  under  similar  circumstances, — 
was  no  more  a  question  of  law  for  the  court  than  was  the 
question  of  negligence  on  the  part  of  the  defendant.  There 
is  no  more  of  an  absolute  standard  of  ordinary  care  and 
diligence  in  the  one  instance  than  in  the  other.*' 

See,  also,  Railroad  Co.  v.  Griffith,  159  U.  S.  603, 16  Sup. 
Ct.  105,  where  exactly  similar  doctrine  is  announced  in 
respect  to  the  question  of  contributory   negligence,  and   the 
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cases  of  Improvement  Co.  v.  Stead,  95  U.  S.  161,    and   the 
Ives  Case,  reaffirmed. 

In  Railway  Co.  v.  Farra,  the  leading  facts  were  that  a 
woman  was,  at  the  time  of  the  accident,  driving  on  a  turn- 
pike in  a  two -seated  vehicle.  She  had  two  children  with 
her, — one,  an  infant,  upon  her  lap;  the  other,  a  little  girl, 
seated  next  to  her.  They  were  on  the  back  seat.  The 
railroad  and  turnpike  approached  the  crossing  through  con  - 
siderable  cuts.  Something  like  four  hundred  feet  away,  the 
turnpike  began  a  descent  which  continued  to  the  crossing. 
The  last  point  from  which  one  on  the  turnpike  could  see  the 
railroad  was  four  hundred  feet  from  the  crossing.  Owing  to 
the  cuts  through  which  the  turnpike  and  railroad  approached 
the  crossing,  the  view  of  the  railroad  was  somewhat 
obstructed  until  close  to  the  track.  This  obstruction  was  by 
weeds  suffered  to  grow  upon  the  right  of  way,  and  obstructed 
the  view  to  an  "extent  both  upon  the  right  and  left.  The 
side  curtains  to  the  carriage  were  up.  The  lady  stated  that 
she  had  no  view  of  the  track  until  she  was  on  it ;  that  she 
looked  to  the  south,  because  at  that  hour  no  train  was 
expected  from  the  north,  and,  seeing  no  train,  she  looked 
the  other  way,  when  she  saw  an  engine  so  close  that  it  was 
impossible  to  cross  over.  She  stated  that  she  heard  no 
signals  as  she  approached  the  crossing.  The  train  was  a 
special  passenger  from  the  north,  running  at  a  high  rate  of 
speed.  The  lady  did  not  stop  before  going  upon  the  track, 
though  she  said  she  listened.  She  received  severe  injuries 
in  the  collision.  The  court  refused  to  charge,  as  requested, 
that,  if  the  view  was  obstructed,  it  was  her  duty,  before 
going  upon  the  track,  to  stop  and  look  and  listen,  and  that, 
if  she  failed  to  do  so,  she  was  not  entitled  to  recover.  On 
writ  of  error  it  was  held  by  this  court  that  it  was  for  the 
jury  to  determine,  under  the  evidence,  whether  the  failure  to 
stop  was  an  omission  of  that  care  and  prudence  which  an 
ordinarily  careful  person  should  have  exercised  under  like  cir- 
cumstances, and  that  the  case  was  properly  submitted  to  the 
jury,  and  that  the  judgment  in   favor  of  the   plaintiff  shouM 
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be  sustained.  The  law  applicable  to  this  question  of  con- 
tributory negligence  in  cases  arising  out  of  these  innumerable 
collisions  at  grade  crossings  was  considered  and  restated  in 
this  case. 

McGhee  v.  Kennedy's  Adm'r,  31  U.  S.  App.  366.  13  C.  C. 
A.  608,  and  66  Fed,  502,  is  a  case   in  which  the  action  was 
to  recover  damages   for   the   death  of  a  person   killed   while 
crossing  a   railroad   track  at  the  intersection  of  a   turnpike 
within  the  corporate   limits  of  a  town,    but   outside   of   the 
more  densely   settled   part  of  the  town.      The  railroad,   300 
yards  before  reaching  the  crossing,   made  a  curve   in  a  cut. 
The  turnpike  was  below  the  level  of  the  road,  and  reached  the 
crossing  on  a  grade.      Whether   the   view  of  the  train  by   a 
traveler  was   obstructed  in  consequence   of  this  cut  was    in 
dispute.     From  a  point  20  feet  south  of  the  crossing  the  track 
could  be  seen  about  40  feet  eastwardly.     West  of  this  cross- 
ing the  track   was  straight  and  level,   and  in  open  ground, 
for  at   least   half   of  a  mile.      Deceased   was   in  a   wagon, 
driving  northwardly  on  the   turnpike   in  the   direction  of  the 
crossing.     A  colored  boy  was  sitting  on   the   seat  with  him. 
As  they   approached   the   crossing,    a   work    train   passed. 
Deceased  had   stopped  the  wagon  in  front  of  a  house  40  feet 
from   the  crossing,   and,  as   the  work   train   passed,    moved 
slowly  towards   the  crossing.      The    team   was    upon    the 
track  when  a   second   train   struck   the  wagon,   killing  the 
deceased  and   injuring  the  boy.     There  was  about  one -sixth 
of  a  mile  between  the  two  trains.     The  boy  was  looking  at  the 
train  which  had  passed,  and  said,   just  before  the  team  went 
upon  the  track  he  saw   the  second   train,    and   called  to  the 
deceased  to  look  out.     There  was  testimony  tending  to  show 
that  there  was  no  whistle  or  ringing  of  the  bell  on  the  second 
train.     The  daughter  of  a   woman   living  in  a  house,  40  feet 
from  the  crossing,   testified  that  when   the  wagon  was  about 
20  feet  from  the  crossing  she  saw  the  man  look  around  at  the 
train   as   it   was  approaching  the  crossing,  and  thought  he 
would  stop,  but  that  he  whipped  up  his  horses.     She  further 
testified  that,  if  the  colored  man  had  tried  to    stop  his  team 
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when  she  saw  him  look  at  the  approaching  train,  he  could 
have  avoided  the  accident  easily,  but  that  he  appeared  to  her 
to  be  trying  to  cross  the  track  before  the  train  reached  him. 
It  was  adjudged  by  this  court,  on  writ  of  error,  that,  as  the 
deceased  might  have  reasonably  presumed  that  in  the  40 
yards  which  he  had  to  go  to  reach  the  track  another  train 
would  not  pass  the  crossing,  this  circumstance  would  prevent 
the  court  from  holding  as  a  matter  of  law  that  his  failure  to 
look  was  contributory  negligence,  and  that  the  question  of 
contributory  negligence,  of  the  deceased  was  one  for  the  jury. 
It  was  said  that  the  presumption  was  that,  if  deceased  had 
seen  the  train  coming,  he  would  not  have  attempted  to  cross 
when  so  far  from  the  track  that  he  could  not  reach  it  with 
his  wagon  wheels  before  the  coming  of  the  train,  and  that  the 
plaintiff  was  entitled  to  have  the  jury  weigh  the  credibility 
of  the  evidence  of  the  daughter  in  the  light  of  the  circum  - 
stances.  See,  also.  Railway  Co.  v.  Steele's  Adm'x,  54  U.  S. 
App.  550,  29  C.  C.  A.  81,  and  84  Fed.  93. 

These  cases  illustrate  the  law  of  negligence  and  contribu  - 
tory  negligence  in  its  application  to  grade -crossing  accidents, 
and  to  the  ordinary  case  in  which  the  plaintiff  suing  and 
charged  with  contributory  negligence  is  a  person  of  full 
years  and  mature  judgment.  The  rules  declared  in  these  and 
similar  cases,  like  most  other  doctrines  in  the  law  of  negli- 
gence, are  founded  upon  the  care  to  be  expected  of  a  prudent 
and  careful  adult  under  the   given  circumstances.      These 

• 

doctrines,  as  we  shall  see,  are  modified  in  their  application 
to  children  of  tender  years.  It  follows  that,  besides  the 
usual  question  of  contributory  negligence,  the  case  at  bar 
involves  the  further  inquiry  how  far  the  law  controlling  the 
ordinary  case  with  a  person  of  full  age  as  plaintiff  is  appli- 
cable in  view  of  the  circumstance  that  the  plaintiff  in  this 
case  is  a  child  of  tender  years.  Before  dealing  more  closely 
with  these  questions,  the  issues  may  be  more  sharply  defined 
and  better  understood  by  stating  that  the  case  is  not  one 
between  a  railroad  company  and  a  trespasser  in  its  own 
private  yards,  as  in  Railroad  Co.  v.  Cook,  31  U.  S.  App.  277, 
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13  C.  C.  A.  364,  and  66  Fed.  115,  nor  between  the  company 
and  one  using  its  own  yards  by  implied  license,  as  in  Pelton 
V.  Aubrey,  43  U.  S.  App.  278,  20  C.  C.  A.  436,  and  74  Fed. 
350.  The  case  is  clearly  that  of  a  grade  crossing  on  a  public 
highway,  where  the  rights  of  the  general  public  and  the  rail- 
road company  are  mutual  and  reciprocal ;  and,  while  priority 
in  the  right  to  cross  belongs  to  the  company,  this  is,  as  we 
have  seen,  upon  condition  that  reasonable  care  will  be  exer- 
cised, proportionate  to  the  danger,  to  protect  the  public  by 
proper  warning  signals,  and  such  other  precautions  as  the 
danger  of  the  situation,  whether  ordinary  or  unusual,  may 
require.  Railway  Co.  v.  Steele's  Adm'x,  54  U.  S.  App.  550,. 
29  C.  C.  A.  81,  and  84  Fed.  93;  Improvement  Co.  v.  Stead, 
95  U.  S.  161 ;  Railway  Co.  v,  Cody,  166  U.  S.  606,  7  Am.  & 
Eng.  R.  Cas.,  N.  S.,  479,17  Sup.  Ct.  703;  andSAm.  &Eng. 
Enc.  Law  (2d  Ed.)  386-388.  At  such  a  crossing  the  traveler 
is,  we  repeat,  in  the  exercise  of  a  legal  right,  and  stands  on 
equal  terms  with  the  railroad  in  the  use  of  the  crossing,  sub  - 
ject  only  to  this  precedence  in  the  right  to  cross  first,  and 
the  duty  of  the  traveler  to  stop  on  proper  signal  to  allow  the 
train  to  do  so. 

We  now  come  back  to  the  question  of  contributory  negli- 
gence raised  by  the  defendant's  motion  for  a  peremptory 
instruction.  As  fully  appears  from  the  cases  already  cited, 
the  existence  of  negligence  or  contributory  negligence  in  the 
ordinary  case  is  not  a  question  of  law,  but  one  of  fact,  to  be 
settled  by  the  jury.  This  has  often  been  declared  in  various 
forms.  In  Railroad  Co.  v.  Powers,  149  U.  S.  43,  13  Sup.  Ct. 
748,  Mr.  Justice  Brewer,  speaking  for  the  court,  upon  this 
subject  said : 

**It  is  well  settled  that,  where  there  is  uncertainty  as  to  the 
existence  of  either  negligence  or  contributory  negligence,  the 
question  is  not  one  of  law,  but  of  fact,  and  to  be  settled  by  a 
jury;  and  this  whether  the  uncertaint}'  arises  from  a  conflict 
in  the  testimony,  or  because,  the  facts  being  undisputed^ 
fair-minded  men  will  draw  different  conclusions  from  them.'* 
15  (N  s)  A  &  E  R  Cas— 3 
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It  will  be  recognized  at  once  that  the  rule  applies  with 
special  force  to  the  issue  of  contributory  negligence  in  a  case 
dike  the  one  at  bar,  where,  in  addition  to  other  elements, 
there  is  involved  the  question  of  sufficient  mental  capacity 
and  judgment  on  the  part  of  the  child  to  properly  understand 
and  appreciate  the  character  and  extent  of  the  danger,  and  to 
exercise  for  his  own  protection  such  care  and  watchfulness 
as  may  be  commensurate  with  such  a  danger.  It  may  be 
remarked  here  in  passing  that  the  burden  of  establishing  the 
fact  of  contributory  negligence  was  on  the  defendant.  Rail- 
way Co.  'v.  Steele's  Adm'x,  54  U.  S.  App.  550,  29  C.  C.  A. 
^1,  and  84  Fed.  93;  Railway  Co.  v.  Gentry.  163  U.  S.  353, 
4  Am.  &  Eng.  R.  Cas.,  N.  S.,  559, 16  Sup.  Ct.  1104;  Wake- 
lin,  V.  Railway  Co.  (1887)  29  Am.  &  Eng.  R.  Cas.  425,  12 
App.  Cas.  41.  In  dealing  with  such  an  issue  as  this,  the 
jury,  besides  all  the  special  circumstances,  are  to  consider 

this  question  of  maturity  and  capacity.     The 
5l?Jfl^'^°®  °'       law  discriminates  between  children  and  adults 

in  the  degree  of  caution  and  care  required  of 

'«ach.     In  Railway  Co.  v,  McDonald,  152  U.  S.  281,  14  Sup. 

•Ct.  626,  contributory  negligence  on  the  part  of  a  boy  12 
:years  of  age  was  relied  on  as  a  defense.  In  reference  to  that 
issue,  Mr.  Justice  Harlan,  speaking  for  the  court,  said  : 

**The  question  of  negligence  upon  the  part  of  an  infant 
must  be  determined  with  reference  to  his  age  and  to  the  situ- 
ation in  which,  at  the  time  of  the  injury,  the  circumstances 

'placed  him.     The  authorities  cited — indeed,  all  the  adjudged 

'  cases — agree,  as  declared  by  the  court  of  appeals  of  New 
York,  that  in  applying  the  rule  that  a  person  who  seeks  to 
recover  for  a  personal  injury  sustained  by  another's  negli- 
gence must  not  himself  be  guilty  of  negligence  that  substan- 
tially contributed  to  the  result  the  law  discriminates  between 

•children  and  adults,  the  feeble  and  the  strong,  and  only 
requires  of  each  the  exercise  of  that  degree  of  care  to  be 
reasonably  expected  in  view  of  his  age  and  condition.  Rey- 
nolds  V,    Railroad   Co.,    58    N.   Y.   248,   252.     And   so,    as 

•declared  by  the  same  court,  persons  in  sudden  emergencies, 
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and  called  to  act  under  peculiar  circumstances,  are  not  held 
to  the  exercise  of  the  same  degree  of  caution  as  in  other  cases. 
Thurber  v.  Railroad  Co.,  60  N.  Y.  326,  336.  Even  in  the 
case  of  an  employee  of  a  railroad  company  claiming  to  have 
been  injured  as  the  result  of  the  company's  negligence,  this 
court  has  said  that  in  determining  whether  he  has  recklessly 
exposed  himself  to  peril,  or  failed  to  exercise  the  care  for  his 
personal  safety  that  might  be  reasonably  expected,  regard 
must  always  be  had  to  the  exigencies  of  his  position, — indeed, 
to  all  the  circumstances  of  the  particular  occasion.'' 

The  rule  thus  declared  was  distinctly  enunciated  in  earlier 
cases.  Railroad  Co.  v.  Stout,  17  Wall.  657  ;  Railroad  Co.  v. 
Gladmon,  15  Wall.  406.  The  result  of  the  adjudged  cases 
has  been  quite  carefully  stated  as  follows : 

** While  the  test  of  ordinary  care  is  applied  throughout  the 
entire  law  of  negligence,  yet,  as  we  have  seen,  it  is  ordinary 
care  under  the  circumstances  and  conditions.  Thus,  w)iat 
would  be  ordinary  care  for  one  person  might  be  culpable 
negligence  in  another;  and  conduct  which,  on  the  part  of  a 
person  of  full  age  and  average  capacity,  would  be  held  con- 
tributory negligence  as  a  matter  of  law,  might  be  ordinary 
care  in  a  child  of  tender  years.  Hence  it  follows  that  children 
so  young  as  to  be  non  sui  juris  cannot  be  guilty  of  contribu  - 
tory  negligence.  And  children  who  have  attained  an  age 
where  they  are  not  wholly  irresponsible  are  not  required  to 
exercise  the  same  care  and  prudence  that  would  be  demanded 
of  an  adult  similarly  situated,  but  only  the  care  of  a  child  of 
equal  age  and  ordinary  childish  care  and  prudence.  And 
even  when  a  child  has  reached  years  of  discretion,  and  be- 
come, as  a  matter  of  law,  responsible  for  his  conduct,  no 
higher  degree  of  care  will  be  exacted  of  him  than  is  usually 
exercised  by  persons  of  similar  age,  judgment,  and  experi- 
ence."    7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  pp.  405-407. 

In  Felton  v,  Aubrey,  43  U.  S.  App.  285,  286,  20  C.  C.  A. 
436,  438,  and  74  Fed.  350-352,  the  law  upon  the  subject  as 
now  established  by  the  overwhelming  weight  of  authority 
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was  declared  by  this  court  through  Judge  Lurton  in  Ian  - 
guage  as  follows : 

* 'There  was  a  very  sharp  conflict  in  the  evidence  upon  the 
vital  question  as  to  whether  the  defendant  in  error  appeared 
on  the  track  in  front  of  the  train,  or  whether  from  the  side  of 
the  road  he  undertook  to  grab  and  climb  upon  a  car  as  it  passed 
him.     If  the  evidence  of  the  injured  boy  is  credited,  he  did 
not  undertake  to  climb  upon  the  cars,  but  was  overtaken  as 
he  was  crossing  the   track   in  front  of  the  train.     In  this 
aspect  of  the   case,    it   became   very   material  to  determine 
whether  the  defendant  in  error  was  himself  in  the  exercise  of 
ordinary  care  and  caution.     He  says,  in  his  own  evidence, 
that  he  neither  saw  nor  heard  the  approaching  train,   and 
that  he  did  not  look  to  see  if  anything  was  approaching.     It 
was  broad  daylight.     There  was   nothing  to  prevent   him 
from  seeing  if  he  had  looked.     Clearly,  on  this  admission,  a 
responsible  adult  would  have  been  guilty  of  such  gross  neg- 
ligence as  to  defeat  any  recovery,  unless  the  railway  company, 
after  discovering  his  situation  in  time  to  have  avoided  injury 
to  him,  used  no  exertion  to  ward  off  the  danger.     The  defend  - 
ant  in  error  was  an  infant  of  nine  years,  and  it  would  be 
unreasonable  to  require  from  an  infant  so  high  a  degree  of 
care  and  watchfulness  for  his  own  safety  as  would  be  ordi  - 
narily  exercised  by  a  person  of  more  mature  years  and  sounder 
discretion.     From  an  infant  of  tender  years  less  discretion 
and  intelligence  are  required  than  from  an  adult.     The  degree 
of  care  and  caution  to  be  required  from  a  child,  circumstanced 
as  this  boy  was,  would  depend  upon  his  age,  experience  at 
such  places,  and  capacity;  and  each  case  must  depend  upon 
the  facts   and  circumstances  of  that  case.     Railroad  Co.  v. 
Gladmon,  15  Wall.  401 ;  Railroad  Co.  v.  Stout,  17  Wall.  657. 
The  care  and  prudence  to  be  required  of  a  boy  nine  years  of 
age  are  those  to  be  reasonably  expected  from  such  a  boy,  or 
from  boys  of  that  age,  looking  to  their  habits  and  knowledge 
of  the  danger  to  be  apprehended." 

The  general  rule  as  to  contributory  negligence  has  never 
been  applied  strictly  or  inflexibly  to  young  persons,  either  in 
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this  country  or  in  England,  and  allowance  has  been  made  for 
inexperience  and  infirmity  of  judgment.  This  modification 
of  the  rule  has  the  merit  of  common  sense  and  humanity, 
while  a  different  doctrine  would  be  repugnant  to  natural 
justice.  As  Dr.  Wharton  says:  **The  diligence  and 
care  required  are  in  proportion  to  the  lights  of  the 
person  judged."  Whart.  Neg.  322.  Among  the  English 
cases  we  may  refer  to  Crocker  v.  Banks,  4  Times  Law  R. 
324,  and  Jewson  v,  Gatti,  2  Times  Law  R.  341. 

In  Price  v.  Water  Co.,  58  Kan.  551,  50  Pac.  450,  the  facts 
were  that  the  water  company  maintained  upon  its  grounds 
deep  reservoirs  of  water,  to  which  small  boys,  to  its  knowl- 
edge, resorted  for  fishing  and  play,  and  the  company  took  no' 
reasonable  precautions  to  prevent  accidents  to  them  while  at 
and  about  the  reservoirs.  A  bright,  intelligent  boy,  11  years 
of  age,  going  to  the  reservoirs  for  fishing  and  for  play,  was 
drowned.  These  reservoirs  were  inclosed  with  a  barbed  wire 
fence  10  to  20  wires  high.  A  watchman  and  custodian  of  the 
grounds  was  employed  by  the  defendant.  Boys  were  in  the 
habit  of  climbing  over  stiles  from  the  outside  into  the  grounds. 
The  boy  went  to  the  reservoirs  without  the  consent  and 
knowledge  of  his  parents.  This  boy  had  been  warned  by  a 
companion  of  the  danger  of  going  to  the  reservoirs,  and  his 
parents  had  also  frequently  warned  him  of  the  danger.  The 
parents  brought  suit  to  recover  damage.  The  case  involved 
questions  of  negligence  and  contributory  negligence.  With 
respect  to  the  issue  of  defendant's  negligence,  DosTER,  C.  J., 
giving  the  opinion  of  the  court,  said  : 

**The  principle  involved  is  the  same  as  that  upon  which 
those  actions  known  as  the  'Turntable  Cases'  have  been 
resolved,  and  in  which  it  has  been  held,  with  few  exceptions, 
that  the  maintenance,  in  an  unguarded  manner,  of  a  danger- 
ous apparatus  for  the  shifting  of  locomotives,  attractive  to 
children  residing  or  accustomed  to  playing  near  by,  con- 
stitutes negligence  upon  the  part  of  the  companies.  In  one 
of  these  cases  it  was  quite  well  remarked  by  Mr.  Justice 
Valentine  :     *  Everybody  knowing  the  nature  and  instincts 
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common  to  all  boys  must  act  accordingly.  No  person  has  a 
right  to  leave,  even  on  his  own  land,  dangerous  machinery 
calculated  to  attract  and  entice  boys  to  it,  there  to  be  injured, 
unless  he  first  take  proper  steps  to  guard  against  all  danger ; 
and  any  person  who  does  thus  leave  dangerous  machinery 
exposed  without  first  providing  against  all  danger  is  guilty  of 
negligence.  It  is  a  violation  of  the  beneficent  maxim,  '*S2c 
utere  iuo  tit  alienum  non  IcsdasJ"  It  is  true  that  the  boys  in 
such  cases  are  technically  trespassers.  But  even  trespassers 
have  rights  which  cannot  be  ignored,  as  numerous  cases 
which  we  might  cite  would  show.'  Railway  Co.  v.  Fitzsim- 
mons,  22  Kan.  691." 

In  relation  to  the  question  of  contributory  negligence  the 
court  used  this  language  : 

*'The  second  question,  viz,  the  contributory  negligence  of 
the  deceased,  can  be  shortly  disposed  of.  What  might  be 
negligence  in  an  adult  will  not,  of  necessity,  be  negligence  in 
a  child.  Persons  of  tender  years  are  not  held  to  the  same  de- 
gree of  care  that  a  mature  and  experienced  person  is  required 
to  exercise.  As  remarked  in  Railway  Co.  v,  Fitzsimmons, 
supra :  *Boys  can  seldom  be  said  to  be  negligent  when  they 
merely  follow  the  irresistible  impulses  of  their  own  natures, 
— instincts  common  to  all  boys.  In  many  cases  where  men, 
or  boys  approaching  manhood,  would  be  held  to  be  negligent, 
younger  boys,  and  boys  with  less  intelligence,  would  not  be. 
And  the  question  of  negligence  is  in  nearly  all  cases  one  of 
fact  for  the  jury  whether  the  person  charged  with  negligence 
is  of  full  age  or  not.'  This  view  of  the  law  we  believe  to  be 
taken  by  all  the  courts." 

It  was  accordingly  ruled  that  the  question  whether  the  boy 
was  negligent  was  for  the  determination  of  the  jury,  and  not 
for  the  court.  In  Young  v,  Clark,  16  Utah,  42,  50  Pac.  832, 
the  action  was  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff,  a  child  12  years  old,  by  being  run 
down  and  struck  by  a  locomotive  attached  to  a  passenger 
train,  operated  by  the  defendant,  while  the  plaintiff  was 
crossing  the  defendant's  bridge  spanning  the  Ogden  river, 


AmStl&ng  CROSSINGS  39" 

RCas 

Illinois  Cent.  R.  Co.  v,  Jones 

situated  one -half  of  a  mile  north  of  the  passenger  depot  in 
Ogden  City.  The  evidence  tended  to  show  that  for  a  number 
of  jrears  it  had  been  the  custom  of  people  residing  on  the 
north  side  of  Ogden  river  to  use  the  defendant's  bridge  and 
railroad  track  as  a  footpath  to  and  from  the  city,  and  that  it 
was  so  used  by  children  attending  school.  About  5  o'clock 
p.  m.,  on  a  clear  day,  plaintiff  was  sent  on  an  errand  by  her 
grandmother,  and  her  brother,  nine  years  of  age,  was  sent 
with  her.  At  the  end  of  the  bridge,  knowing  it  was  about 
train  time,  the  little  girl  looked  and  listened,  and,  hearing  na 
train,  started  north,  crossing  the  railroad  bridge.  There 
was  no  hand  rail>  foot  bridge,  or  planking  on  the  bridge ; 
nothing  except  the  ties  to  walk  upon.  When  about  halfway 
across,  she  saw  an  engine,  with  a  train,  coming  towards  her 
from  the  north.  She  placed  the  boy  on  the  end  of  a  pro- 
jecting beam  of  the  bridge,  outside  of  the  rails  for  safety,  and 
then  undertook  to  keep  out  of  the  way  of  the  train  by  running,, 
and  when  within  ten  feet  of  the  south  end  slipped  and  felU 
and  was  struck  in  the  left  side  by  the  pilot  of  the  engine,  and 
was  seriously  injured.  She  knew  the  train  passed  over  the 
bridge  each  way  all  hours  of  the  day  and  night.  She  had 
frequently  crossed  the  bridge,  and  knew  how  long  it  took^ 
and  was  familiar  with  the  time  the  trains  usually  crossed  the 
bridge.  There  was  a  curve  in  the  track  about  2,200  feet  from- 
the  bridge,  and  from  that  point  to  the  bridge  the  view  of  the 
track  was  open,  so  that  the  engineer  might  have  seen  the 
little  girl  on  the  bridge ;  but  the  engineer  testified  that  two 
men  were  walking  on  the  track  towards  the  engine,  and 
between  the  engine  and  bridge,  and  intercepted  what  would 
otherwise  have  been  an  open  view  of  the  bridge  after  rounding 
the  curve.  There  was  judgment  for  the  plaintiff,  and  it  was. 
decided  by  the  supreme  court  that  the  questions  of  negligence 
and  contributory  negligence  were  proper  for  the  jury.  With 
respect  to  the  defense  of  contributory  negligence  the  court 
said: 

"The  age  of  the  plaintiff  was  a   proper  matter  for  the 
consideration  of  the  jury  under  the  facts  in  this  case.     The 
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care  to  be  used  in  such  cases  has  relation  to  the  situation  and 
condition  of  the  parties,  and  varies  according  to  the  exigencies 
which  may  require  vigilance  and  attention,  and  when 
contributory  negligence  is  charged  against  a  child  he  can  only 
be  held  to  that  degree  of  care  which  may  be  reasonably 
expected  from  one  under  the  same  conditions  of  sex,  intelli- 
gence, age,  and  judgment.  The  rule  to  be  applied  to  an  adult  is 
quite  different  from  that  to  be  applied  to  a  child  of  tender  years. 
Of  a  child  of  twelve  years  less  discretion  is  required  than  from 
one  much  older.  The  degree  of  care  to  be  exercised  must 
depend  upon  the  age,  knowledge,  experience,  and  capacity 
of  the  child ;  and  this  should  be  determined  in  each  case  by 
the  circumstances  surrounding  it  under  the  evidence,  and,  in 
cases  where  contributory  negligence  is  a  question  for  the  jury, 
as  it  was  in  this  case,  it  is  the  province  of  the  jury  to  judge 
of  her  capacity  and  ability,  and  the  manner  in  which  she 
used  the  same  on  the  occasion  in  question,'' — citing  Railroad 
Co.  V.  Gladmon,  15  Wall.  401,  and  numerous  other  cases. 

In  Traction  Co.  v,  Scott,  58  N.  J.  Law,  682,  34  Atl.  1094, 
while  a  car  of  the  company  was  stopping  at  a  street  crossing 
to  receive  and  discharge  passengers,  a  boy  of  the  age  of  7 
years  and  8  months,  while  walking  across  the  street  from 
behind  the  standing  car,  was  struck  and  killed  by  another 
car  of  the  defendant,  passing  from  the  opposite  direction. 
There  was  evidence  which  tended  to  prove  that  the  boy's  view 
of  the  approaching  car  was  obstructed  until  he  had  passed  the 
standing  car,  and  that  no  bell  was  sounded  by  the  approach- 
ing car,  and  that  the  boy  did  not  look  for  the  approaching 
car  before  entering  upon  the  track,  where  he  was  struck 
almost  immediately  upon  stepping  upon  it.  The  trial  judge 
refused  motions  to  nonsuit  and  to  direct  a  verdict  on  the 
alleged  grounds  that  there  was  no  proof  of  negligence,  and 
that  contributory  negligence  was  established  on  the  part  of 
the  plaintiff's  intestate.  Both  motions  were  overruled,  and 
the  case  submitted  to  the  jury  for  its  determination.  On  error 
to  the  supreme  court  of  New  Jersey  it  was  held  that  the  judge 
committed  no  error  in  this  ruling.     Hendrickson,  J.,  after 
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disposing  of  the  first  gfround  of  the  contention  for  a  nonsuit, 
and  reaching  the  question  of  contributory  negligence,  said : 

** There  is  another  element  to  be  considered  as  affecting 
juridical  action  upon  the  question  of  contributory  negligence 
in  this  case,  and  one  that,  I  think,  clearly  makes  it  a  question 
for  the  jury  alone,  and  that  is  the  fact  that  the  plaintiff's 
intestate  was  a  boy  of  tender  years.  He  was  described  as  a 
bright  boy,  but  he  was  so  young  that  naturally  his  powers  of 
reason  and  judgment  could  be  but  partially  developed.  He 
had  not  passed  far  beyond  the  age  of  seven  years,  the  period 
below  which  children  have,  in  many  cases,  been  held  to  be 
fion  sui Juris  as  a  matter  of  law,  and  hence  not  chargeable 
with  contributory  negligence  under  any  circumstances. 
Where  there  is  a  question  whether  the  child  is  of  sufficient 
age  and  discretion  to  be  capable  of  some  care  for  his  own 
safety,  the  question  of  his  capacity,  and  its  degree,  is  for  the 
jury.  2  Thomp.  Neg.  1182.  In  an  action,  by  a  child  eight 
years  old  against  an  electric  street-railway  company  for 
injuries  caused  by  being  run  over  by  defendant's  car,  the 
question  whether  plaintiff  was  sui  Juris  was  held  to  be  a 
question  for  the  jury.  Stone  v.  Railway  Co.,  21  N.  E.  712, 
115  N.  Y.  104,  38  Am.  &  Eng.  R.  Cas.,  489,  followed 
Bennett!/.  Railroad  Co.  (Sup.)  37  N.  Y.  Supp.  447.  And 
when  a  child  has  reached  the  age  of  discretion,  and  is  con- 
sidered Sill  Juris  as  a  matter  of  law,  the  degree  of  care  and 
caution  required  of  him  will  be  no  higher  than  such  as  is 
usually  exercised  by  persons  of  similar  age,  judgment,  and 
experience.  And  whether  that  degree  of  care  and  caution 
has  been  exercised  by  the  child  in  a  given  case  is  usually,  if 
not  always,  a  question  of  fact  for  the  jury.  4  Am.  &  Eng. 
Enc.  Law,  1,  46,  and  cases  cited." 

In  Railroad  Co.  v.  Webster,  6  App.  D.  C.  182,  the  action 
was  by  a  boy  to  recover  damages  for  injuries  suffered  in  an 
accident  which  occurred  at  the  intersection  of  a  railway  and 
a  street  known  as  ** Maryland  Avenue,"  in  Washington 
City.  The  company,  at  the  time,  maintained  and  used  on 
the  avenue  four  or  five  railroad  tracks.     The  plaintiff  was 
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endeavoring  to  cross  the  track  of  the  railroad  between  Eighth 
and  Ninth  streets,  when  he  was  run  over  by  a  passenger 
train  on  the  north  track,  and  severely  injured.  Plaintiff 
testified  that  when  approaching  the  railroad  tracks  he  saw 
the  smoke  of  a  train  coming  from  the  direction  of  Long 
Bridge,  but  thbught  he  could  get  acro.ss  the  track ;  that  a 
number  of  freight  cars  were  standing  on  the  track,  extending 
eastwardly ;  that  he  turned  to  the  right,  and  ran  through  an 
opening  between  the  cars ;  that  he  was  looking  at  the  train 
coming  from  the  Long  Bridge,  and  did  not  observe  any  other 
train,  but,  after  reaching  the  other  side  of  the  car,  he  saw  a 
passenger  train  coming  from  the  depot,  which  was  so  close 
that  he  could  not  have  turned  back,  because  the  freight  train 
was  also  almost  on  him ;  that  he  could  not,  before  passing 
through  the  opening  between  the  standing  cars,  see  the  train 
coming  from  the  east  (the  depot)  because  of  the  cars 
obstructing  his  view ;  that  the  next  thing  he  remembered 
was  both  engines  passing ;  that  he  could  not  say  which  train 
ran  over  his  foot.  At  the  close  of  the  evidence  defendant 
asked  an  instruction  from  the  court  that  the  verdict  of  the 
jury  should  be  for  the  defendant.  The  request  was  refused. 
It  is  stated  in  the  opinion  of  the  court  that  the  boy  was  less 
than  12  years  of  age,  while  in  the  argument  for  appellant  it 
is  said  that  he  was  12  years  old,  and  bright  and  active. 
There  was  no  question  but  that  he  was  accustomed  to  trains 
and  to  these  tracks,  and  was  somewhat  in  the  habit  of  jump- 
ing on  and  off  trains  and  of  '^stealing  rides."  The  court  of 
appeals  said,  in  substance,  that  as  there  was  no  denial  of  the 
fact  that  there  were  freight  cars  standing  on  the  track  between 
Ninth  and  Eighth  streets,  and  that  if,  as  was  insisted,  they 
were  left  standing  there  unnecessarily,  and  that  such  standing 
cars  did  prevent  a  view  of  the  moving  train  that  inflicted  the 
injury  upon  the  plaintiff,  which  would  not  have  occurred  but 
for  such  obstructed  view  of  the  moving  train,  then  it  was 
clearly  right  and  proper  that  those  questions  should  have 
been  submitted  to  the  jury  for  their  determination,  as 
showing  negligence  on  the  part  of  the  defendant.     In  regard 
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to  this  point,  as  well  as  the  question  of  contributory  negli  - 
gence,  Mr.  Chief  Justice  Alvey,  announcing  the  judg- 
ment of  the  court,  said  : 

**The  unauthorized  act  of  allowing  the  cars  to  stand  on  the 
tracks  in  one  of  the  thoroughfares  of  the  city,  which  all 
persons  have  a  right  to  use,  and  where  such  standing  cars 
might  be  the  means  of  exposing  people  to  danger,  cannot  be 
otherwise  regarded  than  an  act  of  negligence,  if  not  as  a 
positive  nuisance.  Hence  the  court  below  was  quite  right 
in  rejecting  the  seventh  and  eighth  prayers  of  the  defendant 
for  instruction,  which  requested  the  court  to  declare  to  the  jury 
that  the  allowing  the  cars  to  stand  on  the  tracks  in  the  avenue 
between  Eighth' and  Ninth,  and  Ninth  and  Tenth  streets 
could  not  be  considered  as  evidence  of  negligence  on  the  part 
of  the  defendant.  Under  the  circumstances  in  proof,  the 
court  could  not  withdraw  the  case  from  the  jury.  The  court 
could  only  determine  the  question  as  matter  of  law,  whether 
there  was  any  evidence  tending  to  prove  the  negligence  com  - 
plained  of;  and,  if  such  evidence  was  found  to  exist,  it  was 
the  duty  of  the  court  to  submit  it  to  the  consideration  of  the 
jury.  Where  a  given  state  of  evidence  is  such  that  reason- 
able men  may  fairly  differ  upon  the  question  as  to  whether 
there  was  negligence  or  not,  the  determination  of  th^  matter  . 
is  for  the  jury;  but  where  the  evidence  is  such  that  all 
reasonable  men  must  draw  the  same  conclusion  from  it,  the 
question  of  negligence  is  one  of  law  for  the  court.  Railway 
Co.  V.  Ives,  144  U.  S.  408,  417,  12  Sup.  Ct.  679.  Or,  as  said 
by  the  court  in  a  subsequent  case :  *The  question  of  negli- 
gence is  one  of  law  for  the  court  only  where  the  facts  are  such 
that  all  reasonable  men  must  draw  the  same  conclusion 
from  them;  or,  in  other  words,  a  case  should  not  be  with- 
drawn from  the  jury  unless  the  conclusion  follows  as  matter 
of  law  that  no  recovery  can  be  had  upon  any  view  which 
can  be  properly  taken  of  the  facts  the  evidence  tends  to 
establish.*  Gardner  v.  Railway  Co.,  150  U.  S.  349,  361,  14 
Sup.  Ct.  140,  144.  Applying  the  principles  just  stated,  it 
would  seem  to  be  clear  that  the  case  was  fairly  and  properly 
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submitted  to  the  jury,  and  that  there  was  no  error  in  refusing 
the  first  prayer  of  the  defendant.  With  respect  to  the  ques- 
tion of  contributory  negligence  of  the  plaintiff,  that  was  also 
properly  submitted  to  the  jury.  As  matter  of  defense,  it  was 
incumbent  upon  the  defendant  to  establish  such  contributory 
negligence,  unless  shown  in  the  proof  produced  by  the 
plaintiff.  The  plaintiff,  at  the  time  of  the  injury  received, 
being  a  boy  under  twelve  years  of  age,  as  shown  by  the 
proof,  could  not  be  expected  to  exercise  the  same  degree  of 
care  and  caution  to  avoid  danger  to  himself  as  would  be 
exacted  of  an  older  or  an  adult  person  under  like  circum  - 
stances.  The  question  in  all  such  cases  is  whether  the  child 
has  exercised  such  care  as  was  reasonably  to  be  expected 
from  a  person  of  his  age  and  capacity,  and  the  mere  fact 
that  he  was  old  enough  to  know  the  probable  consequences 
of  the  act  which  caused  his  injury  will  not  conclusively 
determine  that  he  was  negligent  in  a  degree  to  defeat  his 
right  to  recover,  since  it  is  not  to  be  expected  that  a  child 
will  exercise  the  measure  of  prudence  or  caution  in  avoiding 
danger  that  we  expect  of  an  adult.  Railroad  Co.  v.  Glad- 
mon,  15  Wall.  401 ;  Railroad  Co.  v.  Stout,  17  Wall.  657,  660  ; 
Plumley  v,  Birge,  124  Mass.  57." 

See,  also,  Railroad  Co.  v,  Cumberland,  12  App.  D.  C. 
598,  where  an  exactly  similar  rule  was  laid  down  and 
applied,  the  plaintiff  in  that  case  being  again  a  little  boy 
over  12  years  of  age  at  the  time  of  the  accident,  and  injured 
on  the  railroad  track  of  the  same  company  on  Maryland 
avenue  in  the  city  of  Washington, 

In  the  Aubrey  Case,  supra,  the  boy  injured  was  9  years 
old.  The  injury  was  sustained  in  broad  daylight  by  a  rail- 
road train  at  a  place  where  the  track  of  the  railway  crossed 
an  open  common  at  a  high  embankment;  and  the  boy 
testified  that  he  did  not  undertake  to  climb  upon  the  cars, 
but  was  overtaken  as  he  was  crossing  the  track  in  front  of 
the  cars ;  that  he  neither  saw  nor  heard  the  approaching 
train,  and  that  he  did  not  look  to  see  if  anything  was 
approaching.     It  was  held  by  this  court  that,  if  the  boy  was 
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on  the  track,  his  admission  that  he  neither  saw  nor  heard 
the  approaching  train,  and  that  he  did  not  look  to  see  if 
anything  was  approaching,  although  it  was  in  broad  daylight, 
was  such  gross  contributory  negligence  as  would  defeat  any 
recovery  in  case  of  a  responsible  adult;  but  that,  inasmuch 
as  less  discretion  and  intelligence  were  required  from  a  child 
than  an  adult,  the  degree  of  care  and  caution  was  dependent 
upon  the  child's  age,  intelligence,  and  experience,  and  was  a 
question  for  submission  to  the  jury.  The  case  of  Adams  v. 
Railway  Co.,  52  U.  S.  App.  433,  28  C.  C.  A.  494,  and  84 
Fed.  596,  fully  sustains  this  doctrine. 

Decisions  of  the  supreme  court  of  Tennessee  are  much 
relied  on  by  the  plaintiff  in  error.  We  shall  not  attempt 
now  to  review  these  cases.  It  is  sufficient  to  say  that,  when 
those  cases  are  read  in  the  light  of  their  own  facts,  they  will 
be  found  to  be  consistent  with  the  decisions  of  this  court, 
and  with  the  weight  of  authority  generally. 

Railroad  Co.  v.  Dies,  98  Tenn.  655,  41  S.  W.  860,  was  a 
case  much  considered  on  the  original  hearing  and  rehearing, 
and  may  be  regarded  as  the  latest  utterance  of  that  court 
upon  the  subject  now  in  question.  The  material  facts  were 
that  a  negro  woman  20  or  25  years  old  and  a  boy  12  years 
old  were  killed  by  a  road  engine  and  tender  at  the  intersection 
of  Kentucky  avenue  and  Carolina  street,  in  the  city  of 
Memphis.  They  came  down  thestreet  to  the  avenue  crossing 
about  9  o'clock  p.  m.  A  freight  train  was  crossing,  and 
they  stopped,  and  waited  for  it  to  clear  the  crossing,  and 
then,  while  attempting  to  pass  over,  were  struck  and  killed 
by  the  engine  backing  in  an  opposite  direction  on  a  parallel 
track.  The  tracks  were  six  or  eight  feet  apart.  There  was 
no  light  upon  the  tender  as  it  proceeded  backward,  and  the 
testimony  was  conflicting  as  to  the  speed  of  the  engine,  and 
as  to  the  light  furnished  at  that  place  by  the  city  lights. 
There  was  no  flagman  at  the  crossing,  which  was  a  public 
one,  and  much  used.  In  discussing  the  subject  of  contributory 
negligence,  the  court  said,  upon  a  careful  review  of  the  whole 
of  the  evidence,  that  the  defense  was  not  sustained;  that  the 
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deceased  persons  passed  behind  the  freight  train  at  a  public 
crossing,  and  had  no  means  of  knowing  that  an  engine  was 
moving  in  an  opposite  direction  on  a  parallel  track  eight  feet 
away ;  that  there  was  no  headlight  and  no  lookout  where  it 
would  have  been  of  any  avail  to  have  a  lookout ;  that  there 
was  evidence  tending  to  show  that  there  was  no  light  on  the 
tender  where  it  could  be  seen,  and  that  the  engine  was  mov- 
ing without  ringing  the  bell  or  blowing  the  whistle. 

**In  this  connection,"  said  Judge  Wii^kes,  speaking  for 
the  court,  **much  stress  is  laid  upon  the  obligation  to  stop, 
look,  and  listen  before  going  over  the  track  of  a  railroad. 
The  evidence  in  this  case  is  that  the  deceased  parties  did  stop. 
They  were  compelled  to  do  so,  awaiting  the  passage  of  the 
freight  train.  These  obligations  to  stop  and  look  and  listen 
must  receive  a  reasonable  construction  and  interpretation. 
It  cannot  be  required  that  a  person  shall  always  stop,  or 
alwaj'^s  look,  or  always  listen,  but  the  requirement  is  that 
these  precautions  shall  be  so  observed  as  to  free  the  party 
from  all  negligence.  A  party  cannot  be  required,  for  instance, 
to  stop  or  listen  when,  on  approaching  a  crossing,  he  can  see 
a  reasonable  distance  up  and  down  the  track,  so  as  to  be 
certain  he  runs  no  risk  in  crossing.  He  cannot  be  required 
to  listen  if  he  is  deaf,  or  the  noise  of  the  surroundings  is  so 
great  as  to  preclude  all  possibility  of  hearing.  He  cannot 
be  held  liable  for  negligence  in  failing  to  look  when  his  view 
is  absolutely  cut  off,  or  so  obstructed  as  that  he  can  see 
nothing  until  he  is  entering  or  has  entered  on  the  track.  A 
person  cannot  be  deemed  negligent  because  he  fails  to  stop 
at  each  track,  when  there  is  a  series  of  parallel  tracks  so  near 
to  each  other  that  he  can  see  as  effectually  by  stopping  once, 
or  by  not  stopping  at  all,  as  by  making  continuous  or  repeated 
stops.  So,  too,  it  could  not  be  deemed  negligence  for  a 
traveler  to  fail  to  observe  any  of  these  precautions  in  cases 
where  the  railroad  has  a  flagman  at  the  crossing,  and  he  gives 
the  signal  for  crossing  in  safety;  nor  where,  in  other  ways, 
the  railroad  throws  him  off  his  guard  by  failing  to  exercise 
legal   requirements,    and   usual  observances,    and   ordinary 
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caution,  and  thus  leads  him  into  real  danger  under  an  apparent 
aspect  of  safety.'* 

Within  such  distance  west  of  the  point  of  collision  in 
question  as  a  traveler  mi^ht  be  expected  to  be  on  the  lookotft, 
could  the  backing  train  have  been  seen?  The  only  means 
of  seeing  was  the  chance  that  the  flagman  on  a  box  car  might 
have  been  observed  over  the  line  of  intervening  cars.  If  the 
bell  was  ringing  at  a  distance  of  20  cars  away  on  a  curve, 
could  it  have  been  heard?  The  sound  was  necessarily  muffled 
and  obstructed  by  the  noise  on  the  crossing  and  the  standing 
cars.  Was  the  traveler  misled  by  the  cut  in  the  cars  with 
the  way  thereby  left  open?  If,  as  the  evidence  tended  to 
show,  the  custom  had  been  to  have  the  train  flagman  precede 
the  train,  and  warn  people  against  crossing,  how  far  may 
the  injured  boy  have  been  put  off  his  guard  relying  upon  the 
absence  of  the  flagman  as  an  assurance  of  safety?  These 
were  all  questions  for  the  consideration  of  the  jury  in  deter- 
mining whether  the  boy  was  chargeable  with  contributory 
negligence.  It  has  been  adjudged  that  where  a  railway 
company,  although  under  no  obligation  to  station  a  flagman 
at  a  crossing,  yet  for  a  long  time  has  done  so,  travelers  have 
a  right  to  presume,  in  the  absence  of  the  flagman,  that  the 
crossing  is  clear.  And  so  the  want  of  a  flagman  may  be 
proved  for  the  purpose  of  showing  what  degree  of  care  ought 
to  be  used  in  his  absence.  2  Shear.  &  R.  Neg.  (5th  Ed.) 
466.  And  where  gates  are  kept  at  a  crossing  by  statutory 
requirement,  the  fact  that  the  gates  are  open  is  equivalent  to 
a  notice  to  the  public  that  the  track  at  that  time  is  safe  for 
crossing,  and  persons  going  inside  the  gates  may  very  well 
be  supposed  by  the  jury  to  have  been  influenced  by  the 
circumstance  that  the  gates  are  found  open.  Railway  Co. 
V.  Wanless,  L.  R.  7  H.  L.  12;  Blount's  Adm'x  v.  Railway 
Co.,  22  U.  S.  App.  135,  9  C.  C.  A.  526,  and  61  Fed.  375. 
And,  furthermore,  the  question  of  the  capacity,  intelligence, 
and  experience  of  the  injured  boy,  and  the  degree  of  care  and 
caution  required  of  a  child  of  his  age,  under  the  circumstances, 
was  peculiarly  within  the  province  of  the  jury.     In  the  proper 


48  CROSSINGS  Vol  XV 

(NS) 

Illinois  Cent.  R.  Co.  z'.  Jones 

disposition  of  such  a  question  the  jury  had  the  advantage 
afforded  by  the  test  of  the  examination  and  cross  -examination 
of  the  boy  in  open  court. 

In  regard  to  the  suggestion  in  argument  that  this  was  an 
unusually  bright  boy,  we  may  say  that  his  testimony,  even 
as  read  in  *'cold  print,"  manifests  an  imperfect  apprecia- 
tion of  the  import  and  bearing  of  the  testimony  which  he 
was  giving  on  the  case.  It  is  entirely  wanting  in  any  of 
that  circumspection  which  characterizes  the  testimony  of  a 
person  of  full  years  and  discretion.  It  is  true,  the  boy  says 
that,  if  he  had  been  looking,  he  might  have  seen  the  train, 
and,  by  jumping,  have  avoided  injury,  just  as  the  driver; 
but  this,  in  view  of  the  other  evidence,  must  be  understood 
to  mean  that  this  opportunity  to  see  the  backing  train  was 
only  after  coming  from  behind  the  cars  on  the  track  immedi- 
ately west  of  the  east  track,  for  the  weight  of  the  evidence 
shows  that  west  of  that  point  the  view  was  obstructed.  If, 
after  emerging  from  behind  these  cars,  the  boy  had  seen  the 
backing  train,  and,  being  thus  suddenly  placed  in  a  position 
of  danger,  had  failed  to  judge  quickly  and  act  instantly  like 
an  adult,  it  would  not  be  insisted  for  a  moment  that  this 
would,  as  matter  of  law,  constitute  negligence.  The  man 
himself  narrowly  escaped,  without  giving  time  for  a  word  to 
save  the  boy.     In  view  of   what   is   thus   said,   we  conclude 

that  the  motion  to  direct  a  verdict  was  properly 
cro8Bin»-coii-      denied,  and  the  question  of  contributory  negli- 

tiibutorv  Neorll-  »  i  ^  o 

S?j^.     "°"    gence  rightly  submitted  to  the  jury.     We  are 

not  to  be  understood  as  implying  that  contribu  - 
tory  negligence  on  the  part  of  a  child  might  not  be  so  clear 
and  indisputable  as  to  become  a  question  of  law,  and  require 
a  peremptory  instruction.  Sickles  v.  Ice  Co.,  153  N.  Y.  83, 
46  N.  E.  1042,  and  Sewell  v.  Railroad  Co.,  171  Mass.  302, 
50  N.  E.  541,  may  be  referred  to  as  examples  of  such  cases. 
We  are  also  fully  aware  of  the  cases  in  which  it  has  been 
adjudged  that  failure  on  the  part  of  an  adult  approaching  a 
railway  crossing  to  look  and  listen  before  crossing  the  track 
is  negligence  as  matter  of  law,  leaving  nothing  for  the  jury 
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to  decide.  Sucb,  for  example,  are  the  cases  of  Railroad  Co. 
V.  Freeman  (just  decided  by  the  supreme  court  of  the  United 
States)  19  Sup.  Ct.  763,  and  other  cases  referred  to  in  the 
opinion. 

It  remains  to  inquire  whether  the  other  errors  assigned  are 
sustainable.  One  of  these  related  to  a  part  of  the  court's 
instruction  to  the  jury,  in  which  he  characterized  quite  fre- 
quently the  conduct  of  the  boy  as  **childlike.'* 
As  the  age  of  the  child  was  not  disputed,  and 
all  the  evidence  as  to  his  intelligence  and  experience  was; 
before  the  jury,  and  the  charge  of  the  court  full  and  correct 
as  to  the  care  and  caution  required  of  a  child  of  his  intelli- 
gence and  experience,  we  do  not  think  there  was  any  error 
in  this  regard. 

The  only  other  error  assigned  is  on  the  court's  refusal  to  give 
in  charge  10  of  the  13  special  instructions  submitted  by  the- 
plaintiff  in  error.  The  evident  purpose  of  these  requests  was. 
to  have  the  court,  in  different  forms  of  expression  and  with 
different  degrees  of  emphasis,  give  effect  to  the  contention  of 
the  plaintiff  in  error — First,  that,  with  an  obstructed  view>. 
the  failure  of  the  boy  to  stop  and  look  and  listen  before  driv  - 
ing  upon  the  crossing  was  contributory  negligence  as  matter 
of  law;  and,  second,  that  the  failure  on  the  part  of  the  boy 
to  look  and  listen  was  such  negligence  as  would  defeat  a 
recovery,  provided  the  jury  should  find  that,  if  he  had  been 
looking  and  listening,  he  might  have  seen  the  flagman  on  a 
box  car,  or  the  other  persons  who  attempted  to  stop  him^ 
and  that  in  this  way  the  accident  might  have  been  avoided. 
What  we  have  already  said  disposes  of  the  special  charges 
asked,  based  on  the  failure  of  the  b6y  to  stop  and  look  and 
listen.  Among  other  instructions  in  the  general  charge 
were  the  following : 

*'What  is  first  suggested  by  human  experience  to  persons 

approaching  a  railroad  crossing  ?     That  they  should  go  right 

along  heedlessly  and  thoughtlessly  over   it,  without   doing: 

anything  to  see  what  danger  there  is  in  it  ?     Certainly  not ; 
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certainly  not.     They  are  required  by  the  law  to  do  whatever 
-a  reasonable,  prudent  person  would  do  under  the  given  cir- 
cumstances then  and  there  existing,  with  the  knowledge  of 
the  fact  that  there  lies  before  them  a  railroad  track  on  which 
trains  are  passing,  according  to  the  facts  and  circumstances 
of  the  situation.     If  it  is  a  crossing  where  the  railroad  trains 
only  pass   once  or   twice  in  24  hours,  that   is  one   situation. 
If  it  lies  in  a  city,  and    is  used   for  switching   purposes  with 
the  main   tracks   of  the  railroad   company,   that  is   another 
situation.     And  a  person  who  approaches  it  must  take  notice 
*of  that  situation  which   lies  before   him  in  approaching  and 
attempting  to  cross  a  railroad.     Now,   don't   you  see  these 
two  obligations  are  corresponding  obligations ;  that  the  law 
requires  of  both   sides  that   they  shall  each  do   that   which 
reasonable  and  prudent  persons  should  do  under  the  given 
circumstances  of  the  case, — perfectly  fair,  and  perfectly  just, 
and   perfectly   impartial   in  its  requirements  ?     It  is  a  great 
mistake  to  suppose  that  a  railroad  company  is  to  pay  dam  - 
-ages  to  everybody  who  gets  hurt.     They  only  have  to  pay 
'damages  to  him  who  is  hurt  without  any  fault  on  his  part. 
35c     *     *     j£  yQ^  believe  from  the  testimony  in  this  case  that 
he   had   intelligence,   and   discretion,    and    capability,   and 
familiarity,  and  had  knowledge  enough  of  that  situation  that 
he  ought  to  be  charged   with   the   ordinary  rule   that  would 
apply  to  other  people  of  doing  that  which  was  prudent   and 
'  careful  on  this  occasion,  and  that  he  omitted  to  do  that  whic^ 
'  was   prudent  and  careful,  he  could  not  recover  in  this  case. 
It  is  true,  this   was   an  open  yard,  and   an   open   way,  and 
the  cars  were  open,  and  it  is  true  there  were  obstructions  in 
the  way  of  these  cars  and  that  open  way  there,  without  any 
flagman  and  without  any  person  there,  and  was  a  negligent 
situation,  possibly,  if  you  find  it  so,  on  the  part  of  the  rail- 
rroad  company.     If  you   charge  the  railroad  company  with 
negligence  in  that  situation,  and  a  man  might  go  along  and 
•  see  it  open,  and  all  of  that,  yet  he  knew  that  was  the  switch 
.yards.     He  could  see  with  his  face  and  with   his  eyes  there 
t;vere  four  tracks,  there,  and  that  was  a  place  used  for  that 
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purpose, — switching  cars  there;  and  it  does  seem  to  me, 
though  it  is  not  binding  on  you,  that  an  ordinarily  prudent 
and  careful  man  going  along  there  would  see  and  observe  that 
situation,  and  would  look  and  listen;  and,  if  he  said  to  you 
upon  the  witness  stand  that  he  didn't  look  and  didn't  listen,  I 
would  say  that  is  contributory  negligence.  But  the  great  ques  - 
tion  in  this  case  is  for  you  to  determine  whether  this  is  to  be 
attributed  to  this  boy,  10  years  old,  under  the  circumstances 
of  this  case.  I  will  leave  that  question  with  you.  If  the 
railroad  company  was  negligent,  it  is  liable,  unless  you  find 
that  this  boy  was  chargeable  with  negligence,  was  guilty  of 
negligence,  and  of  such  age  and  discretion  that  he  is  responsi  - 
ble  for  that  negligence ;  and  I  submit  that  question  for  your 
fair  and  impartial  judgment." 

The  court  gave  in  charge  the  thirteenth  request,  which 
was  in  these  words  : 

*'If  you  find  that  the  railroad  company  was  negligent  in 
not  gttarding  this  crossing,  but  you  also  find  that  plaintiff 
was  negligent  in  crossing  the  tracks,  and  that  his  negligence 
was  the  direct  and  proximate  cause  of  the  injury,  and  you 
find  plaintiff  was  of  sufficient  age,  capacity,  and  understand- 
ing to  know  the  danger  incident  to  crossing  railroad  tracks 
and  switch  yards,  and,  having  such  understanding,  he  was 
guilty  of  such  negligence  in  not  looking  and  listening,  then 
you  must  find  for  the  railroad,  though  you  should  find  the 
railroad  was  also  negligent." 

The  charge  of  the  court  in  relation  to  the  duty  of  the  boy 
at  the  crossing  and  the  issue  of  contributory  negligence  was 
full  and  correct,  although  in  somewhat  general  terms.  More- 
over, the  thirteenth  request,  as  we  have  seen,  was  given  to 
the  jury  in  the  very  language  in  which  it  was  presented.  In 
respect  of  the  care  and  caution  to  be  required  of  a  child  of 
this  boy's  age,  the  court  instructed  the  jury  in  the  very  lan- 
guage of  the  opinion  in  Railroad  Co.  v,  Gladmon,  15  Wall. 
406.  The  ninth  and  tenth  special  charges  requested  were 
precisely  similar   in   substance   and  effect  to  the  thirteenth , 


52  CROSSINGS  Vol  XV 

(N8) 

Illinois  Cent.  R.  Co.  v»  Jones 

which  was  given,  and  the  court  was  not  required  to  repeat 
the  instruction.  The  other  special  instructions  sought  to 
have  the  court  throughout  declare  the  failure  to  look  and 
listen  negligence  as  matter  of  law.  It  is  true  that  in  one  or 
more  of  these  the  fact  of  failure  to  look  and  listen  was 
coupled  with  other  hypothetical  facts,  which  were  left  open 
for  the  consideration  of  the  jury.  So  far,  however,  as  the 
failure  to  look  and  listen  was  a  part  of  the  instruction,  it  was 
treated  as  constituting  negligence  as  matter  of  law.  From 
what  we  have  already  said,  it  is  apparent  that  we  think  it 
was  a  question  of  fact  under  the  circumstances  of  this  case 
for  the  consideration  of  the  jury.  These  instructions  were 
properly  denied  by  the  court  upon  the  ground  pointed  out  in 
Railway  Co.  v.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679;  Rail- 
way Co.  V.  Farra,  31  U.  S.  App.  307.  13  C.  C.  A.  602, 
and  66  Fed.  496;  and  again  in  Railway  Co.  v.  Leak,  163  U. 
.   *-  «  S.  280-288,  16 Sup.  Ct.  1020.     The  instructions 

Instructions.  ^ 

are  open  to  the  criticism  that  they  sought  to 
single  out  the  fact  of  failure  to  look  and  listen  as  determin- 
ing the  question  of  contributory  negligence  to  the  exclusion 
of  other  facts  of  equal  importance,  which  it  was  the  duty  of 
the  jury  to  consider.  In  regard  to  a  similar  instruction  the 
court,  in  Railway  Co.  Leak,  163  U.  S.  280-288,  16  Sup.  Ct. 
1020-1023,  said: 

'* It  was  not  an  error  to  refuse  this  instruction.  It  was 
liable  to  the  objection  that  it  singled  out  particular  circum- 
stances, and  omitted  all  reference  to  others  of  importance. 
In  Railway  Co.  v,  Ives,  144  U.  S.  408,  433,  12  Sup.  Ct.  679, 
it  was  said  that,  *in  determining  whether  the  deceased  was 
guilty  of  contributory  negligence,  the  jury  were  bound  to 
consider  all  the  facts  and  circumstances  bearing  upon  that 
question,  and  not  select  one  particular  prominent  fact  or  cir- 
cumstance as  controlling  the  case  to  the  exclusion  of  all  the 
others.* '' 

There  was  no  exception  taken  or  reserved  to  the  general- 
charge  upon  the  subject  of  contributory  negligence  to  which 
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these  special  instructions  exclusively  related.  So  far  as  any 
of  these  special  charges  could  be  regarded  as 
sound, — like  the  ninth  and  tenth, — the  law  had 
already  been  correctly  declared  in  the  general  charge,  and 
again  in  the  thirteenth  instruction  requested,  and  the  court 
was  not  required  to  repeat  substantially  the  same  instruction 
in  a  special  charge.  White  v.  Van  Horn,  159  U.  S.  3,  15 
Sup.  Ct.  1027;  Coffin  v.  U.  S.,  162  U.  S.  664,  16  Sup.  Ct. 
943;  Railroad  Co.  v.  Urlin,  158  U.  S.  271,  15  Sup.  Ct.  840. 
Furthermore,  to  have  repeated  the  same  special  instruction 
as  often  as  the  court  was  here  asked  to  do  would  have  given 
undue  emphasis  to  the  plaintiff's  contention.  Bason  v. 
Railway  Co.,  2  U.  S.  App.  272,  2  C.  C.  A.  549,  and  51  Fed. 
935.  It  is  not  to  be  doubted  that  the  reiteration  of  the  same 
instruction  upon  the  same  point,  as  the  court  was  asked  to 
do  in  this  case,  would  have  been  misleading  and  confusing, 
as  calculated  to  impress  the  jury  with  the  belief  that  the  case 
turned  on  the  particular  facts  singled  out,  and  in  this  way 
given  prominence.  In  view  of  the  general  charge  and  the 
special  charge  which  was  given,  the  refusal  to  give  further 
instruction  in  the  same  line  was  right.  The  case  in  this 
respect  is  undistinguishable  from  Railroad  Co.  v.  Urlin,  158 
U.  S.  271,  15  Sup.  Ct.  840,  and  Railroad  Co.  v,  teak,  163  U. 
S.  280,  16  Sup.  Ct.  1020.  The  right  to  have  special  instruc- 
tions given  in  charge  has  its  well-defined  limits,  as  the  above 
and  other  cases  show.  It  is  suggested,  rather  than  argued, 
that  there  was  error  in  the  ruling  on  a  single  question  of  evi  - 
dence.  The  point  is  without  merit.  Upon  the  whole  case 
we  conclude  that  the  judgment  of  the  circuit  court  was  right, 
and  it  is  affirmed. 
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{Court  of  Appeals  of  Maryland,  March  /j,  i8gg,) 

Accident  at  Crossing— "Stop,  Look,  and  Listen.*'* — A  person  in- 
jured by  a  train  while  attempting,  without  having^  stopped,  looked, 
and  listened,  to  drive  a  vehicle  across  railroad  tracks,  at  a  crossing* 
from  which  the  view  of  approaching*  trains  was  unobstructed  for  a 
considerable  distance,  cannot  recover,  without  showing  that  the 
railroad  company  was  running  the  train  in  a  negligent  manner,  and 
that  the  accident  was  the  direct  consequence    of  such   negligence. 

Appeal  by  plaintiff  from  Wicomico  county  circuit  court. 
Affirmed, 

Argued  before  McSherry,  C.  J.,  and  Pearck,  Fowler, 
Roberts,  Briscoe,  and  Schmucker,  JJ. 

James  E.  Ellegood  and  G,  Grier  Ratcliffy  for  appellant. 
Miles  &  Stanford  and  Toadvin  &  Bell^  for  appellee. 

Roberts,  J.  This  action  is  brought  to  recover  damages  for 
injuries  alleged  to  have  been  sustained  through  the  negligence 
of  the  defendant,  the  New  York,  Philadelphia  &  Norfolk 
Railroad  Company.  The  plaintiff  left  the  town  of  Salisbury 
on  December  23,  1897,  between  3  and  4  o'clock  in  the  after- 
noon, to  return  to  his  home.  He  was  driving  along  one  of 
the  most  frequented  public  highways  that  leads  from  the  last- 
mentioned  place  to  the  towns  of  Delmar  and  Laurel,  Del. 
When  about  one -quarter  of  a  mile  beyond  the  town  limits, 
and  one -half  of  a  mile  from  the  railroad  station,  where  the 
public  road  crosses  the  defendant's  railroad,  the  wind  was 
blowing  strong  from  the  northwest;  and  it  had  been  snowing, 
but  was  not  then.     The  side  and  back  curtains  of  his  carriage 

*See  notes,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  444  et  seq. 
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were  down,  and   he   had  been  trotting  his  horse,  but  walked 
him   after  he  had   passed  the  house  where  Josephine  Nelson, 
lives,  and  walked  him  all  the  way  to  the  railroad  crossing, 
listening  and   keeping  a   lookout.     Between  two  and  three 
hundred  feet  of  the  crossing,  he  raised  up  and  looked  out  of 
his  carriage  in   both  directions,    up  and  down  the  railroad, 
and  listened  tor  a  train.     His  daughter,  who  was  riding  in  the 
carriage  with  him,  also  did  the  same.  Just  before  he  got  to  the 
wild -cherry  tree  standing  along  the  county  road,  which  was 
distant   166  feet  west  of  the  railroad  crossing,  he  walked  his 
horse  until  he  got  pretty  close  to  the  railroad, — he  could  not 
tell  exactly  how  near,  but   thinks  it  was   20  or  25  feet  of  the 
track, — when  he   again  looked   in  both  directions   along  the 
railroad,   and  neither  saw  nor  heard  any  train.     He  neither 
heard  any  whistle  blown,  nor  bell  rung,  and  did  not  see  the 
train  at   all.     He  could   not  remember   whether  or  not  he 
stopped  his  horse,  but  knows  he  went  very  slowly,  when  the 
train  ran  into  him,  killed  his  horse,  overturned  his  carriage, 
and  threw  him  and  his  daughter  out.     They  were   both  ren- 
dered unconscious.     The  plaintiff   also  offered  in  evidence 
the  testimony  of  his  daughter,  Roxanna  Hearn,  tending  to 
prove  the  facts  testified  to  by  him,  and  also  offered  testimony 
tending  to  prove  by  Frank  Fleming  that  he  was  standing  on> 
a  straw  stack,  and  his  attention  was  attracted  to  the  speed  at 
which  the  train  was  going,  which  he  never  saw  go  faster, 
and  that  its  speed  was  at  least  40   or  45  miles  an  hour.     He 
is   positive  that  neither  the  whistle  blew  nor  the  bell  rung 
until  the  train   reached  the  crossing,  or  immediately  after- 
wards, when  it  came  to  a  standstill.     He  was  looking  at  the 
train  all   the  time   until   it  stopped.     He  further  offered  the 
testimony  of  Peter  Smith,  Benjamin  Foskey,  Josephine  Nel- 
son, and  Orris  Dashiell,  tending  to  prove  the  facts  hereinbe- 
fore stated.     And  he  also  offered  the  testimony   of  Peter  S. 
Shockley,  to  show :     That   he  is  the  surveyor  of  Wicomico* 
county,  and  that  he  made  on  the  plat  offered  in- evidence  the 
location  of  the  railroad  and  of  the  county  road  in  question » 
and  located  the  house  of  Josephine   Nelson^  which  was  74S. 
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feet  from  the  crossing,  the  trees  along  the  east  side  of  the 
county  road,  and  the  large  advertising  sign  lying  between 
the  county  road  and  the  railroad,  which  is  about  100  feet  to 
the  west  of  the  crossing,  and  the  direction  of  the  railroad 
track  and  property.  The  sign  consisted  of  several  planks,  12 
feet  long,  nailed  to  posts,  which  were  off  of  the  county  road, 
and  not  quite  upon  the  railroad  limits,  but  were  very  near. 
That  the  railroad,  going  north,  made  an  angle  with  the 
county  road,  which  goes  northeastwardly  from  Salisbury,  of 
24 //2  deg.  It  was  also  proved  that  the  train  that  ran  into 
plaintiff's  carriage  was  going  north  from  Salisbury.  It  was 
further  proved  by  this  witness  that  he  made  a  plat  of  the 
scene  of  the  accident,  which  by  agreement  was  offered  in 
evidence ;  and  in  explanation  thereof  he  said  that  there  is  a 
line  of  trees  lying  along  the  east  side  of  the  county  road,  the 
first  tree  to  the  west  of  the  crossing  being  100  feet 
distant  therefrom;  that  the  second,  a  cherry  tree,  is  166 
ieet  distant  therefrom ;  that  the  third,  a  cedar  tree,  is  184  feet 
distant  therefrom;  that   the  fourth,  a  cedar  tree,  is  202  feet 

• 

distant  therefrom ;  that  the  fifth,  a  cedar  tree,  is  220  feet  dis- 
tant therefrom;  that  the  sixth,  a  cedar  tree,  is  248  feet 
distant  therefrom;  that  the  locust  trees  are  355  and  383 
ieet,  respectively,  therefrom;  also,  that  there  were  some 
peach  trees  in  the  lot  between  the  county  road  and  tlie  rail- 
road ;  that  there  was  no  sign  or  warning  at  the  crossing  of 
the  proximity  of  the  railroad.  It  also  appears  that  there  was 
no  obstruction  on  the  railroad  property,  that  the  track  was 
straight  and  clear  for  a  distance  of  over  900  feet  in  both  direc  - 
tions  from  the  crossing,  and  that  a  person  15  or  25  feet  from 
the  said  track  at  the  crossing  could  see  southwardly  down 
the  track  at  least  1,500  feet  from  the  crossing.  The  defend- 
ant company  offered  evidence  tending  to  prove  that  the  whis- 
tle was  blown  and  the  bell  rung  by  the  engineman  in  charge 
of  the  locomotive;  that  he  began  to  blow  the  whistle  before 
he  reached  the  whistling  post,  which  is  300  yards  from  the 
crossing,  and  gave  the  usual  signal ;  that  after  he  gave  the 
signal  the  fireman  rang  the  bell,  and  continued  to  ring  it 
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until  he  passed  the  crossing;  and  that  the  engine  was  mak- 
ing about  30  miles  an  hour.  On  cross-examination  the 
witness  said  he  was  10  minutes  late,  and  was  doing  all  he 
could  to  make  up  the  time  between  Salisbury  and  Delmar, 
which  was  a  6 -mile  run,  the  schedule  time  being  15  minutes ; 
that  the  fireman  threw  on  coal  twice  between  the  station  and 
the  whistling  post,  a  distance  of  about  400  yards ;  that  he  did 
not  see  the  approach  of  the  carriage,  but  felt  a  jar,  and  told 
his  fireman  to  look  out  and  see  what  it  was.  And  it  was 
further  proved  by  Thomas  Henderson  that  he  was  the  fireman 
of  defendant's  locomotive;  that  on  leaving  the  station  at 
Salisbury  he  rung  his  bell,  fired  his  engine,  and  theengineman 
blew  the  usual  signal  at  the  whistling  post,  and  that  he  then 
began  ringing  the  bell,  and  continued  to  do  so  until  he  got  to 
the  railroad  crossing ;  and  on  cross-examination  he  admitted 
that  he  was  not  looking  out  when  the  bell  was  ringing.  It 
was  also  proved  by  the  defendant's  conductor  that  he  was 
taking  up  tickets,  and  felt  the  jar,  and  heard  the  whistle 
blow  before  the  jar ;  by  the  baggage  master,  that  he  heard 
the  engine  blow  and  the  bell  rung;  and  by  passengers, 
that  they  felt  the  jar,  and  heard  the  whistle  blow  before 
the  jar  was  felt.  The  defendant  further  offered  proof 
tending  to  show  that  the  plaintiff  bought  a  pint  of  brandy 
on  his  way  to  town  that  morning,  about  8  or  9  o'clock, 
and  had  taken  two  small  drinks,  and  gave  away  three 
drinks,  and  had  about  one -half  of  a  pint  left  at  the  time 
of  the  accident.  And  the  defendant,  as  tending  to  further 
prove  the  condition  of  the  plaintiff,  offered  the  evidence  of 
certain  witnesses  that  they  recognized  the  odor  of  his 
breath  after  the  accident,  and  testified  that  in  their  opinion 
he  was  under  the  influence  of  liquor,  but  they  had  never  seen 
the  plaintiff  before  the  accident.  The  plaintiff,  to  rebut  this 
evidence,  offered  witnesses  to  show  that  they  had  known  the 
plaintiff  from  5  to  15  years ;  that  they  saw  him  just  before  he 
left  the  town  of  Salisbury  to  go  home,  in  the  afternoon,  only 
a  short  while  before  they  heard  of  the  accident ;  and  that  the 
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plaintiff  was  then  perfectly  sober,  and  not  under  the  influence 
of  liquor. 

We  have  perhaps  extended  to  an  unnecessary  length  the 
statement  of  the  facts  of  this  case,  but,  under  all  the  circum- 
stances, we  have  deemed  it  proper  to  do  so.  Upon  the  first 
examination  of  the  merits  of  this  controversy,  we  were  by 
no  means  free  from  diflSculty  in  the  determination  of  the 
questions  arising  on  this  appeal.  Brief  reference  to  the  law 
of  the  case  is  all  that  is  essential  to  the  determination  of  the 
questions  here  presented.  The  defendant's  first  prayer,  which 
was  granted  by  the  court  below,  makes  such  disposition  of 
the  law  of  the  case  as  we  think  proper,  under  the  facts  and 
circumstances  contained  in  the  record.  That  prayer  reads 
as  follows:  "The  court  instructs  the  jury  that  there  is  no 
legally  sufficient  evidence  in  this  case  to  entitle  the  plaintiff 
to  recover,  and  the  verdict  of  the  jury  must  be  for  defendant." 
To  entitle  the  appellant  to  recover  in  this  action,  the  burden 
is  upon  him  to  show  (1)  that  the  appellee  has  neglected  its 
duty,  and  (2)  that  the  injury  which  he  has  sustained  is  the 
direct  consequence  of  such  neglect  of  duty.  It  not  infre- 
quently happens  that  in  cases  of  this  character  a  third  question 
presents  itself  for  consideration.  We  refer  to  the  question 
of  contributory  negligence  on  the  part  of  the  plaintiff,  to 
support  which  is  incumbent  upon  the  defendant,  unless  the 
plaintiff  has  clearly  demonstrated  that  he  has  by  his  negligence 
or  want  of  caution  directly  contributed  to  the  injury  for  which 
he  is  seeking  to  recover  damages.  In  such  a  case  the  question 
may  become  one  of  law  for  the  court  to  dispose  of  as  upon  a 
demurrer  to  evidence,  and  nothing  remains  for  the  jury  to 
consider  or  pass  upon.  This  court  has  on  repeated  occasions 
been  required  to  consider  questions  of  this  nature,  and  it  has 
uniformly  maintained  the  view  herein  expressed.  The  facts 
of  this  case,  as  hereinbefore  stated,  show  that  the  plaintiff, 
while  being  fully  aware  of  the  existence  and  location  of  the 
railroad,  by  using  his  faculties  could  without  difficulty  have 
seen  up  and  down  the  railroad,  and  have  stopped  his  carriage 
in  ample   time   to   have   saved   its  wreck  and  the   loss   and 
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damage  to  the  plaintiff.  The  most  he  apparently  did  was 
to  slacken  the  speed  of  his  horse.  He  admits  that  he  did  not 
know  whether  he  stopped  his  horse  or  not,  and  upon  this  ques  - 
tion  the  proof  is  absolutely  wanting.  If  the  engine  was  run  - 
ning  at  the  rate  of  speed  the  plaintiff  mentions,  it  was  a  most 
unaccountable  circumstance  that  he  should  have  failed  to 
hear  the  noise  of  the  rushing  train,  which  was  running,  as 
stated,  at  the  rate  of  40  to  45  miles  an  hour,  over  a  compar- 
atively level  country,  and  free  from  obstruction.  Under 
such  condition  it  was  a  duty  incumbent  on  the  plaintiff  "to 
stop,  look,  and  listen.'*  Having  failed  to  meet  this  require- 
ment, he  contributed  to  his  own  injury,  and  therefore,  under 
all  the  circumstances  of  the  case,  he  was  not  entitled  to 
recover.  Mr.  Chief  Justice  Alvey,  in  delivering  the 
opinion  of  this  court  in  the  case  of  Railroad  Co.  v.  Hogeland, 
66  Md.  161,7  Atl.  107,  said:  **The  rule  is  now  firmly 
established  in  this  state,  as  it  is  elsewhere,  that  it  is  negli- 
gence, per  se,  for  any  person  to  attempt  to  cross  the  tracks 
of  a  railroad  without  first  looking  and  listening  for  ap- 
proaching trains ;  and,  if  the  track  in  both  directions  is  not 
fully  in  view  in  the  immediate  approach  to  the  point  of 
intersection  of  the  roads,  due  care  would  require  that  the 
party  wishing  to  cross  the  railroad  track  should  stop,  look, 
and  listen,  before  attempting  to  cross.  Especially  is  this 
required  where  a  party  is  approaching  such  crossing  in  a 
vehicle,  the  noise  from  which  may  prevent  the  approach  of 
a  train  being  heard.  And  if  a  party  neglects  these  necessary 
precautions,  and  receives  injury  by  collision  with  a  passing 
train,  which  might  have  been  seen  if  he  had  looked,  or  heard  if 
he  had  listened,  he  will  be  presumed  to  have  contributed  by  his 
own  negligence  to  the  occurrence  of  the  accident;  and, 
unless  such  presumption  be  repelled,  he  will  not  be  entitled 
to  recover  for  any  injury  he  may  have  sustained.  This  is 
the  established  rule,  and  it  is  one  that  the  courts  ought  not  to 
relax,  as  its  enforcement  is  necessary  as  well  for  the  safety 
of  those  who  travel  in  railroad  trains  as  those  who  travel  on 
the  common  highways."      Railroad  Co.  v.  Neubeur,  62  Md. 
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391,399,400;  Railroad  Co.  z/.  Owings,  65  Md.  502,  5  Atl.  329. 
There  is  some  conflict  in  the  testimony  relating:  to  the  blow- 
ing of  the  whistle  and  the  ringing  of  the  bell,  but  the  law  in 
this  state  on  that  subject  has  been  clearly  settled  and  deter- 
mined. Mr.  Chief  Justice  Alvey,  in  delivering  the 
opinion  of  the  court  in  the  case  of  Railroad  Co.  v.  Neubeur, 
62  Md.  399,  says:  **The  track  of  the  railroad  itself  is  a 
signal  of  danger  to  all  those  about  to  cross  it;  and  travelers 
crossing  the  rails  are  bound  to  exercise  reasonable  care, 
having  regard  to  the  nature  of  the  crossing,  for  their  own 
safety  and  protection.  They  should,  in  all  cases,  before 
proceeding  to  cross,  carefully  look  and  listen,  to  ascertain 
whether  a  train  is  approaching;  and  the  failure  on  the  part 
of  those  in  charge  of  the  train  to  give  the  usual  or  required 
signals,  such  as  the  blowing  of  the  whistle  or  the  ringing  of 
the  bell,  will  not  excuse  or  justify  the  traveler  on  the  country 
roads  in  attempting  to  cross  a  railroad  track  without  the 
exercise  of  that  reasonable  precaution,  of  looking  and  listen- 
ing for  the  approach  of  a  train.  And,  if  the  experiment  is 
made  without  such  precaution,  the  party  acts  at  his  peril ; 
and,  in  default  of  this  precaution,  if  an  accident  occurs  by  a 
collision  with  a  passing  train,  the  traveler  must  be  held  to 
have  so  far  contributed  to  his  own  misfortune  as  to  preclude 
him  the  right  to  recover  against  the  railroad  company.  This 
is  the  established  doctrine,  by  the  great  weight  of  authority, 
and  a  large  number  of  the  decisions  go  to  the  extent  of  holding 
that  it  is  incumbent  upon  the  traveler,  at  ordinary  road 
crossings,  to  stop,  look,  and  listen,  before  attempting  to  cross 
the  rails;  and,  if  he  fail  to  observe  this  precaution,  he  for- 
feits all  right  to  recover  for  injuries  received  by  collision. 
This  precaution  is  not  only  reasonable  and  proper  to  be 
observed  on  the  part  of  the  traveler  on  the  public  roads  cross- 
ing railroad  tracks,  for  his  own  safety,  but  it  is  equally  nec- 
essary for  the  safety  of  the  multitude  of  the  people  riding  in 
the  railroad  trains,  liable  to  be  killed  by  collision  of  the 
train  with  obstacles  on  the  track.      Hence  courts  have  been 
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Strict  and  rigid  in  maintaining  the  rule  requiring  care  on  the 
part  of  those  crossing  railroad  tracks. 

We  have  sought  to  give  a  most  careful  examination  of  the 
merits  of  this  controversy,  concerning  which  the  authorities 
are  numerous  and  decisive,  but  we  do  not  deem  it  necessary 
that  we  should  extend  either  criticism  of  the  facts  or  dis  - 
cussion  of  the  authorities.  It  follows  from  what  we  have 
said  that  the  court  below  committed  no  error  in  rejecting 
the  plaintiff's  five  prayers,  and  in  rejecting  the  defendant's 
second  and  third  prayers,  and  in  granting  the  defendant's 
first  prayer.  It  follows  that  the  judgment  below  must  be 
affirmed.     Judgment  affirmed,  with  costs. 


CONKLING 

V. 

Erie  R.  Co. 

(Court  of  Errors  and  Appeals  of  A^ew  Jersey,  June  /p,  iSg^.) 

Crossings — Look  and  Listen — Due  Care. — The  duty  of  a  traveler 
upon  a  highway  to  look  and  listen  before  crossing  a  steam  railway 
requires,  especially  where  physical  conditions  interfere  with  the  free 
use  of  vision  or  hearing,  that  he  should  exercise  care  to  select  a 
position  from  which  an  effective  observation  can  be  made,  and  to 
use  the  necessary  means  within  his  control  to  render  the  act  of 
looking  and  listening  reasonably  effective. 

Same— Contributory  Negligence — Nonsuit.* — A  plaintiff,  who  was 
driving  a  covered  ice  wagon  over  such  a  crossing,  was  injured  by 
an  express  train,  at  midday,  going  35  or  40  miles  an  hour,  colliding 
with  his  wagon.  He  drove  a  team  of  gentle  horses,  under  easy  con- 
trol, on  a  jog  trot,  over  a  macadamized  road,  making  some  noise  as 
he  traveled.  To  the  south,  his  view  of  the  railway  was  unobstructed, 
but  to  the  north,  whence  the  train  came,  his  view  was  obstructed  by 
a  building  and  some  trees  until  he  reached  a  point  60  feet  west  of 
the  track.    He  then  had  a  clear  view,  if  he  had  looked,  of  1,300  feet 

*See  Ritzman  v.  Philadelphia  &  R.  R.  Co.  (Pa.),  12  Am.  &  Eng. 
R.  Gas.,  N.  S.,  444  and  notes,  p.  445  et  seq. 
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along-  the  track  to  the  north.  His  testimony  was  that  he  did  not 
hear  the  usual  signals  ;  that  he  did  look  both  ways  before  crossing*, 
but  not  until  his  horses  feet  were  within  6  feet  of  the  track,  and 
that  he  did  not  see  the  train  ;  that  he  did  not  at  any  time  check  the 
speed  of  his  horses,  but  let  them  have  their  way  ;  and  that  they  con- 
tinued on  a  trot  until  the  collision  occurred.  Upon  proof  of  these 
facts,  which  were  undisputed,  heid^  that  a  denial  of  a  motion  to 
nonsuit  for  contributory  negligence  was  error. 

Same— Same — Failure  to  Signal. — Heldy  further,  that  this  result 
was  not  altered  by  the  fact,  appearing  from  the  plaintiff's  testimony, 
that  an  automatic  gong,  erected  by  the  company  as  an  additional 
warning  to  travelers,  by  reason  of  some  neglect  did  not  ring  as 
usual  when  the  train  approached,  whereby  it  was  claimed  the  plain- 
tiff was  misled  ;  the  case  coming  within  the  rule  that  a  failure  of  a 
railway  company  to  provide  or  give  a  statutory  signal  will  not  re- 
lieve the  traveler  from  his  duty  to  look  and  listen  for  approaching 
trains,  if  he  has  an  opportunity,  in  order  to  avoid  danger. 

(Syllabus  by  the  Court.) 

Error  by  defendant  to  supreme  court.     Reversed. 

Corhiji  &  Corbiuy  for  plaintiff  in  error. 
Francis  Scoit,  for  defendant  in  error. 

Hendrickson,  J.  The  controversy  in  this  case  arises 
over  the  denial  of  a  motion  to  nonsuit  the  plaintiff  on  the 
ground  of  contributory  negligence.  The  suit  was  for  injuries 
caM  stated         *^  ^^^  pcrsou  and  property  by  a  collision  of  the 

defendant's  railway  train  with  the  plaintiff's 
ice  wagon,  which  he  was  engaged  in  driving  over  the  Crooks 
avenue  crossing  in  the  suburbs  of  Paterson.  The  train  was 
the  midday  express.  It  had  left  the  station  at  Paterson,  and 
was  on  its  way  to  Jersey  City,  and  was  traveling  at  the 
speed  of  from  35  to  40  miles  an  hour.  The  direction  of  the 
railway  at  this  point  is  nearly  north  and  south,  and  is 
crossed  by  Crooks  avenue  at  right  angles,  or  nearly  so,  in  an 
easterly  direction.  The  physical  conditions  of  the  approach 
to  the  crossing  from  the  west,  whence  the  plaintiff  was  driv- 
ing, were  these :  Crooks  avenue  has  a  width  of  90  feet,  and 
near  the  railway  is  skirted  on  the  north  side  with  a  building, 
and  with  a  row  of  trees  reaching  to  the  west  side  of  Railroad 
avenue,  which  runs  parallel  with  and  along  the  railway  from 
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Crooks  avenue  northward.  The  width  of  Railroad  avenue  is 
70  feet,  and  the  distance  from  the  west  side  of  that  avenue  to 
the  railroad  track  is  100  feet.  The  view  at  this  point  from 
Crooks  avenue  to  the  south  along  the  railroad  was  clear  and 
unobstructed,  but  on  the  north  a  row  of  trees  in  full  foliage, 
skirting  the  west  side  of  Railroad  avenue,  obstructed  the 
view  from  a  wagon  passing  eastwardly  along  Crooks  avenue 
until  it  reached  a  point  60  or  70  feet  from  the  nearest  rail. 
At  a  point  60  feet  from  the  track  the  view  was  unobstructed 
for  a  distance  of  1,300  feet  northward  along  the  track,  and  the 
distance  of  the  view  increased  as  the  traveler  approached  the 
crossing,  until  at  a  distance  of  15  feet  from  the  track  the 
view  was  for  half  a  mile  or  over.  The  conditions  affecting 
the  plaintiff  with  relation  to  the  collision  which  occurred 
were  these :  He  was  at  the  time  a  man  31  years  of  age,  in 
good  health,  with  normal  powers  of  sight  and  hearing.  He 
had  become  familiar  with  the  crossing  through  10  years  of 
constant  travel  over  it. 

The  duty  which  devolves  upon  a  person  using  the  highway, 
when  about  to  cross  the  line  of  a  steam  railway,  under  cir- 
cumstances like  these,  has  been  clearly  defined  and  laid  down 
by  the  courts  of  this  state.  It  is,  in  brief,  that 
he  must  recognize  the  superior  right  of  the  anj^iAsten-Due 
steam  cars  to  the  right  of  way,  because  of  their 
mode  of  travel,  and  the  great  speed  with  which  they  are  per- 
mitted and  expected  to  propel  their  trains  in  order  to  answer 
the  necessities  of  the  public  traffic.  In  order  to  subserve 
this  right,  and  at  the  same  time  protect  the  lives  of  travelers 
upon  the  railway,  as  well  as  the  persons  using  the  highways, 
the  law  requires  that  the  traveler  upon  such  a  highway,  be- 
fore he  attempts  to  cross  the  railroad,  shall  take  the  care  and 
precaution  which  ordinarily  prudent  men,  knowing  their 
rights  and  duties  in  that  particular,  would  take  before  expos- 
ing themselves  to  such  dangers.  But  what  is  the  true  stand- 
ard of  such  care  and  precaution,  as  applied  to  the  acts  and 
conduct  of  persons  about  to  enter  upon  a  railroad  crossing? 
This  court  has  given  answer  to  this  question  in  Railroad  Co. 
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V,  Righter,  42  N.  J.  Law,  180,  in  these  words:  **A  primary 
rule  of  legal  caution  is  that  a  person  about  to  cross  a  railroad 
is  bound  to  use  his  eyes  and  ears,   to  watch   for  signboards 
and  signals,  to  listen  for  bell  or  whistle,  and  to  guard  against 
the  approach  of  a  train  by  looking  each  way  before  cross- 
ing."    See,  also,  3  Elliott,    R.    R.    1166.     The  rule  as  thus 
defined  has  since  been  approved  and  followed  in  this  state, 
and  is  in  accord  with  the  great  weight  of  authority  elsewhere. 
And  it  is  equally  well  settled  that  if  a  plaintiff  has  failed  in 
this  duty,  and  his  negligent  act  has  proximately  contributed, 
in  any  degree,  to  the  occurrence  that  has  caused  his  injury, 
he  cannot  recover,  no  matter  if  it  appear  that  the  defendant 
was  also  negligent.     Railroad  Co.   v,   Matthews,  36  N.  J. 
Law,  532.     When  this  act  of  contributory  negligence  clearly 
appears  in  the  plaintiff's  testimony,  it  becomes  the  duty  of 
the   court   to   direct   a   nonsuit.     Railroad   Co.  v.    Righter, 
supra\  Merkle  z/.   Railroad  Co.,  49  N.  J.  Law,  473,  9  Atf. 
680;  Railroad  Co.  v.  Leary,  56  N.  J.  Law,  705,  29  Atl.  678; 
3  Elliott,  R.  R.  1163-1179.     Did  the  plaintiff,  by  his  neglect 
or  duty  in  this   case,   thus   contribute   to   the  accident  that 
ciaused  his  injury?     And  does  this  fact  so  clearly  appear  as 
to  have   made   it   the   duty  of   the  trial  judge  to  grant  the 
motion  to  nonsuit?     It  must  be  said  that  there  were  condi- 
tions existing,  within  the  control  of  the  plaintiff,  that  accent- 
uate the  duty  that  should  have  required  him,  in  this  case,  to 
look  and  listen  with  care  before  crossing.     He  was  driving 
an  ice   wagon,   with   scales,   ice  tongs,  and   other   utensils 
within,  along  a  macadamized  roadway,  with  his  horses  on  a 
jog  trot,  causing  considerable  noise,  which  might  interfere 
with  his  hearing  the  usual  signals.     His  wagon  was  a  cov- 
ered one,  with  curtains  down,  and  a  slanting  hood  over  the 
front,  with  a  glass   in   the   curtains   on  either  side.     Under 
such  circumstances,  the  duty  of  the  traveler  on  the  highway 
does  not  stop  with  looking  and  listening,  but  he  must  exer- 
cise care  to  select  a  position  from  which  an  effective  observa  - 
tion  can  be  made,  and  he  must  also  exercise  care  to  make  the 


Am  &  Engr  CROSSINGS  65 

RCas 

Conkling'  v.  Krie  R.  Co 

act  of  looking  and  listening  reasonably  effective.  Merkle  i\ 
Railroad  Co.,  supra;  Railroad  Co.  v.  Ewan,  55  N.  J.  Law, 
574,  27  Atl.  1064;  Railway  Co.  v.  Block,  55  N.  J.  Law,  605> 
27  Atl.  1067;  Railroad  Co.  v,  Smalley,  61  N.  J.  Law,  277, 
279,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  463,  39  Atl.  695;  3  El- 
liott, R.  R.  1166. 

The  plaintiff  testified  that  when  he  got  to  the  Erie  Railroad 
he  looked  up  the  track,  and  saw  nothing, — only  Mr.  Kinne's 
son  standing  by  the   depot, — and  added:     **I  did  not  hear 
anything,   or  any  bell,  and  I  did  not  see  any- 
thing ;  and  just  as  I  got  on  the  track  the  locomo-  tory  Ne»ii«ence- 

*•  "'  '^  Nonsuit. 

tive  came  right  down  on  me.''  He  further 
testified,  on  cross-examination,  that  after  he  had  passed  the 
trees  he  did  look  up  the  track,  and  look  down  again,  and  that 
it  was  as  he  was  bringing  his  eyes  away  from  looking  up  the 
track  that  he  saw  Kinne.  In  this  connection  he  also  testified  : 
"Q.  Where  were  the  horses  then?  A.  When  I  looked,  just 
about  going  on  the  rails.  Q.  When  you  were  looking?  A. 
They  were  about  six  feet  from  the  rails.  The  reins  were  tied 
up  behind,  and  I  had  them  in  my  hand."  The  following^ 
also  appears  in  the  plaintiff' s  testimony :  *'Q.  You  trotted 
right  bown  across  the  avenue  onto  the  tracks  when  you  were 
hit?  A.  Yes,  sir.  Q.  You  did  not  interfere  with  them  one 
way  or  the  other?  A.  No,  sir;  just  held  them.  Q.  You 
could  have  stopped  them,  if  you  desired?  A.  Yes,  sir.  Q. 
And  you  could  have  hastened  them,  if  you  desired?  A.  Yes,, 
sir.  Q.  When  they  were  on  this  Erie  track?  A.  Yes,  sir. 
Q.  How  is  it  possible,  that  being  so,  you  did  not  see  this 
train?  A.  I  did  not  have  any  alarm.  Q.  You  were  trusting 
to  the  alarm?  A.  Yes,  sir.  Q.  You  did  not  hear  it  sound?' 
A.  No,  sir.  Q.  And,  as  you  did  not  hear  it  sound,  you 
thought  it  was  all  right?  A.  Yes,  sir."  By  blending 
together  these  excerpts  from  the  testimony,  it  is  not  difficult 
to  conclude  that,  if  the  plaintiff  looked  up  the  track  at  all,  he 
did  not  look  with  reasonable  care,  and  did  not  extend  his 
vision  far  in  that  direction.  Since  the  depot,  where  Kinne 
15  (N  s)  A  &  B  R  Cas— 5 
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stood,  was  on  the  east  side  of  the  track,  and  was  only  174 
feet  north  of  Crooks  avenue,  the  seeing  of  Kinne  does  not 
necessarily  indicate  much  length  of  vision  up  the  track.  It 
must  be  observed,  too,  that  the  plaintiff  did  not  halt  his  horses 
at  all,  so  as  to  increase  his  opportunity  for  hearing  such 
noises  or  signals  as  might  indicate  the  approaching  of  a  train. 
Now,  taking  the  testimony  of  the  plaintiff  most  favorably  to 
himself,  and  viewing  it  in  connection  with  his  acts  and  the 
circumstances  thus  developed,  the  conclusion  is  forced  upon 
us,  and  it  is  entirely  clear,  that  the  plaintiff,  if  he  looked  at 
all,  did  not  look  until  looking  was  useless,  or,  looking,  did 
not  heed  what  he  saw.  This  was  negligence  in  the  plaintiff, 
which  proximately  contributed  to  the  collision  which  caused 
his  injury.  Such  was  also  the  ruling  in  Railroad  Co.  v. 
Righter,  supra y  under  circumstances  quite  similar  to  those  of 
the  present  case.  In  that  case  a  driver,  with  a  gentle  team, 
drove  on  a  jog  trot  upon  the  tracks,  and  was  struck;  and  it 
appeared  that  when  he  reached  the  caution  post,  30  feet  from 
the  point  of  collision,  the  track  was  visible  for  a  mild,  although 
there  were  obstructions  before  he  reached  that  point.  Mr. 
Justice  Reed, in  delivering  the  opinion  of  the  court,  speaking 
of  the  driver,  said  :  **I  am  unable  to  see  any  reason  why,  if 
he  had  used  his  eyes  with  any  degree  of  care,  he  could 
not  have  seen  the  approaching  train  in  time  to  arrest 
the  progress  of  his  carriage  and  avoid  the  collision.  It  was 
his  duty  to  approach  the  track  with  caution,  and  to  have  his 
horses  at  such  a  gait  and  under  such  control  as  would  allow 
him  to  arrest  their  movements  at  once.  Deany  himself 
[referring  to  the  driver]  does  not  say  that  he  looked  at  that 
point.  There  is,  however,  the  testimony  of  three  witnesses 
who  say  that  they  saw  him  look.  But  such  testimony  cannot 
aid  the  plaintiff,  where  it  is  clear  that,  if  he  had  looked  with 
care,  he  must  have  seen  the  train.  If  a  traveler,  says  Dr. 
Wharton,  by  looking  along  the  road  could  have  seen  an 
approaching  train  in  time  to  escape,  it  would  be  presumed,  in 
case  of  collision,  that  he  did  not  look,  or,  looking,  did  not 
heed  what  he  saw."     The  result  was  that  the  refusal  to  non- 
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suit  was  held  to  be  erroneous,  and  the  judgment  below  was 
reversed.  This  doctrine  was  approved  in  the  recent  case  of 
Railroad  Co.  v.  Pfuelb,  60  N.  J.  Law,  278.  7  Am.  &  Eng.  R. 
Cas.,  N.  S.,  738,  37  Atl.  1100,  which  was  affirmed  by  this 
court.  In  Elliott  on  Railroads  the  learned  author  sums  up 
the  doctrine,  as  drawn  from  the  various  cases  from  many 
jurisdictions,  in  these  words:  **If  the  traveler  could  have 
seen  the  train  by  looking,  the  presumption  is  that  he  did  not 
look,  or,  if  he  did  look,  did  not  heed  what  he  saw.*'  3 
Elliott,  R.  R.  1165.     • 

It  is  insisted  that  this  case  is  distinguished  from  those  here 

cited,  and  that  the  company  cannot  defend  upon  the  ground 

of  contributory  negligence,  because,  as  plaintiff  alleges,  its 

gong, which  acted  automatically , was  out  of  order, 

and  did  not  ring  as  usual  on  the  approach  of  this  ISu^%fs&ai. 

train,  that  the  plaintiff  was  thereby  misled,  and 

that,  if  he  relaxed  his  usual  vigilance,  it  should  not  be  counted 

against  him.     That  such  was  regarded  as  a  material  point  in 

the  plaintiff's  case  is  evinced  by  the  fact  that  it  is  specially 

alleged  in  the  declaration.     But  such  a  condition,  if  it  existed, 

cannot  justify,  in  any  degree,  the  neglect  of  the  plaintiff  to 

exercise  the   required   caution   in  approaching  the  crossing. 

In  the  case  of  Railroad  Co.   v.  Righter,  supra,   after  stating 

this  rule   of  caution,  the   opinion  proceeds  :     **Nor  will   the 

fact  that  the  company  has  failed  to  provide  or  give  a  statu  - 

tory  signal  relieve  the  person  from  making  this  observation, 

if  he   has  an  opportunity,   by  a   view  of   the  road,    to  avoid 

danger.     This  statement  of  the  law  was   approved   by  this 

court  in  Railroad  Co.  v,  Hefferan,  57  N.  J.  Law,  149,  30  Atl. 

578.     Other  authorities  in  support  of  this  doctrine  are  Runyon 

V.  Railroad  Co.,  25  N.  J.  Law,  556;  Gorton  v.  Railway  Co., 

45  N.  Y.  664  ;  McCall  v.  Railroad  Co.,  54  N.  Y.  642  ;  4  Am.  & 

Eng.  Enc.  Law,  74,  3  Elliott,  R.  R.  1171.     The  cases  cited  by 

counsel  in  support  of  the  opposite  view,  I  find,  do  not  favor  his 

contention.     In  Berry  v.    Railroad   Co.,  48  N.  J.  Law,  141, 

26   Am.    &  Eng.    R.  Cas.    396,  4  Atl.  303,  although,  under 

the  particular  circumstances  of  the  case,  it  was  held  that  the 
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absence  of  a  flagman  at  his  usual  post  of  duty,  giving  signals 
of  danger  at  a  crossing,  was  a  factor  to  be  considered  on  the 
question  of  the  traveler's  contributory  negligence,  still  it 
was  also  held  that  ** negligence  of  a  flagman  will  not  excuse 
the  traveler  who  attempts  to  cross  the  track  of  a  railroad 
from  looking  both  ways  and  listening.  He  must  not  rely 
entirely  on  the  flagman."  It  is  claimed  that  by  looking 
into  the  whole  case  the  position  of  the  plaintiff  will  be  found 
more  favorable  to  himself  than  that  made  by  his  own 
testimony.  But  I  do  not  find  it  so.  I  find,  on  the  contrary, 
that  it  thereby  appears  even  more  clearly,  if  possible,  that 
the  plaintiff  failed  to  exercise  ordinary  care  in  his  approach 
to  the  crossing. 

It  is  unnecessary  to  consider  the  other  exceptions,  but  it 
is  proper  to  say  that  I  find  no  error  in  the  rulings  of  the 
learned  judge  who  presided  at  the  trial,  except  in  the  one 
particular  already  discussed, — in  that  he  failed  to  regard  the 
contributory  negligence  of  the  plaintiff  as  so  clearly  made 
out  that  it  became  a  judicial  question,  rather  than  one  of  fact 
to  be  submitted  to  a  jury.  The  judgment  below  should  be 
reversed,  and  a   writ  of  venire  de  novo  issued. 
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{Supreme  Court  of  Pennsylvania  y  April  24,  fSgg.) 

Accident  at  Crossing — Contributory  Negligence.*— There  can  be 
no  recovery  for  the  death  of  a  person  which  was  the  result  of  his 
driving  upon  a  railroad  track  at  a  crossing  without  stopping  or 
looking  before  attempting  to  cross,  immediately  in  front  of  an 
approaching  train  which  was  in  plain  view  just  before  he  drove 
upon  the  track ;  and  in  an  action  for  such  death  it  is  the  duty  of  the 
court  to  so  instruct  the  jury. 

*SeeRit2man  v,  Philadelphia  &  R.  R.  Co.  (Pa.),  12  Am.  A  Eng. 
R.  Cas.,  N.  S.,  444  and  noles. 
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Appeal   by  plaintiff   from  Philadelphia   county  court  of 
common  pleas.     Affirmed, 

John  M,  Strong  d^n&  Albert  Constable^  for  appellant. 
David  IV.  Se/iers,  for  appellee. 

Green,  J.  There  are  no  disputed  facts  in  this  case.  The 
only  testimony  taken  on  the  trial  was  the  testimony  furnished 
by  the  plaintiff.  Two  persons  only  saw  the  actual  collision, 
and  both  were  examined.  One  other  person  testified  that  he 
saw  the  wagon  stop  at  a  point  on  the  street  about  100  feet  from 
the  railroad  crossing,  but  he  did  not  see  the  accident.  The 
persons  who  did  see  it  were  Mr.  Eugene  Nickerson  and  the 
lady  who  subsequently  became  his  wife.  Mr.  Nickerson,  on 
his  examination  in  chief,  gave  the  following  account  of  what 
he  saw  :  **  About  half  past  9  on  Saturday  evening  my  lady 
friend  and  I  were  crossing  over  the  crossing  right  in  front  of 
the  train,  and  I  saw  the  carriage  coming  up  Hinkson  street, 
and  I  said  to  her,  just  as  we  got  on  the  other  side  of  the 
crossing  on  the  south -bound  track,  'Look  here!*  and  up 
Hinkson  street  the  carriage  was  coming,  and  just  as  he 
seemed  to  g^t  right  on  the  track  he  kind  of  pulled  his  horse 
up.  It  seemed  he  didn't  know  the  railroad  was  there  until 
he  got  right  on  the  track,  and  by  that  the  engine  struck  the 
wagon.  Q.  Where  were  you  standing  when  you  first  saw 
him?  A.  When  I  first  saw  the  carriage?  Q.  Yes.  A.  Just 
over  the  track.  I  saw  the  carriage  coming  up  before  I  crossed 
over,  and  I  looked  over  the  track,  and  said  to  my  lady  friend 
'Here  comes  a  train  ;*  and  just  as  we  got  on  the  other  side  of 
the  track  I  said,  Xook  here!  *  and,  as  if  he  didn't  know  there 
was  a  railroad  there,  he  just  pulled  up.  *  *  *  q.  You 
had  got  across  the  railroad?  A.  Yes,  sir;  we  crossed  in 
front  of  the  train.  Q.  Where  were  you  when  you  first  saw 
the  train?  A.  Just  on  the  railroad.  Q.  Were  you  on  the 
track?  A.  Just  about  to  get  on  the  track — ^just  about  to 
walk  over  the  crossing — when  we  saw  the  team.  Q.  Where 
was  the  team  when  you  saw  it?  A.  At  Fourth  street.  Q. 
How  far  away  is  that  from  the  track?     A.  I  guess  fifty  yards. 
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No,  hardly  that  far, — about  thirty  yards ;  whatever  distance 
Fourth  street  is  at  the  corner  of  Fourth  and  Hinkson,  com- 
ing towards  the  railroad,  when  I  first  saw  it.  Then  I  didn't 
look  back  again,  until  I  crossed  over  the  railroad,  to  see  if 
the  team  would  stop.  It  seemed  as  if  the  driver  did  not 
know  there  was  a  railroad  there  until  he  got  on  the  railroad. 
Q.  You  had  your  back  towards  the  carriage?  A.  Yes,  sir; 
the  team  was  coming  behind  us.  Q.  How  did  you  mean  it 
seemed  as  if  he  did  not  know  there  was  any  railroad  there? 
A.  He  didn't  slacken  up  any.  When  he  was  driving,  he  did 
not  slacken  the  team  any  until  he  was  right  on  the  track,  and 
he  hallooed,  'Whoa!'  and  the  engine  struck  him  just  as  he 
hallooed,  *Whoa!'  Q.  Where  was  the  train  when  you  saw 
it?  A.  Just  below  the  next  crossing,  between  Morton  ave- 
nue and  Caldwell  street,  when  we  crossed.  Q.  How  far 
away?  A.  About  one  hundred  and  twenty -five  or  one  hun- 
dred and  fifty  yards.  When  we  crossed  over  in  front  of  the 
train,  I  guess  the  train  was  about  one  hundred  and  fifty 
yards  below  us."  After  having  said  there  was  a  headlight 
on  the  train,  he  testified  :  **I  was  on  the  track  when  I  saw 
the  train.  Q.  The  first  track,  do  you  mean?  A.  Yes,  sir; 
I  was  just  stepping  on  the  track,  and  looked  down  the  track, 
and  saw  the  train  coming,  and  I  said  to  my  lady  friend, 
*Here  comes  a  train.'  Q.  Then  you  were  upon  the  track 
upon  which  the  train  was  coming,  and  you  looked  down  and 
saw  the  train  coming?  A.  Yes,  sir."  He  further  said  he 
could  see  the  train  from  where  he  stood  just  about  half  a 
mile  distant.  Mrs.  Nickerson  was  also  examined.  On  her 
examination  in  chief  she  was  asked  :  **Q.  You  saw  the  acci- 
dent? A.  I  saw  the  accident.  Q.  Where  were  you?  A. 
I  was  on  the  last  track  going  off  the  railroad.  *  *  *  q. 
Did  you  see  the  engine  when  it  struck  the  carriage?  A.  Yes, 
sir.  Q.  How  long  had  you  seen  it  before  it  struck  the  car- 
riage? About  where  was  the  engine  when  you  first  saw  it? 
A.  When  I  first  saw  it,  it  seemed  to  me  between  the  two 
crossings.  Q.  Just  below  the  Hinkson  street  crossing?  A. 
Yes,  sir;  between  the  Manyunlc  street  crossing  and  the  next 
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crossing.'*  On  cross-examination  she  was  asked:  **Q. 
You  walked  over,  and  when  you  got  to  the  last  track,  after 
you  had  passed  over  the  railroad,  you  became  conscious  that 
some  one  had  been  hit?  A.  No,  sir ;  I  knew  it  before,  when  I 
stood  there.  I  was  standing  there  when  I  saw  the  horse  hit. 
Q.  Standing  where?  A.  On  the  last  track,  between  the  two 
tracks.  Q.  Then  you  had  gotten  over  the  last, track,  as  you 
term  it,  and  passed  over  the  roadbed,  and  you  stood  there 
awhile?  A.  I  stood  when  I  was  told  to  look  around.  The 
horse  was  coming,  and  the  train  was  also  coming,  and  when 
I  looked  the  man  was  pulling  on  the  horse,  trying  to  stop  it, 
I  suppose,  and  the  horse  was  up,  and  that  was  all  I  saw,  and 
then  the  train,  and  that  is  all  I  saw.  Q.  Then,  as  you  were 
told  to  look  around,  you  saw  the  man  coming  with  the  horse 
and  wagon  to  the  railroad?  A.  The  horse  was  just  on  the 
first  track  of  the  railroad.  Q.  Where  was  the  locomotive 
then?  A.  It  was  about  from  here  to  that  young  man  off  the 
horse.  Q.  Then  the  locomotive  was  about  twelve  feet  from 
the  horse  that  was  on  this  track  when  you  saw  it?  A.  I  do 
not  know  whether  it  was  twelve  feet  or  not.  It  was  that  dis  - 
tance,  if  that  was  twelve  feet.*' 

The  foregoing  is  the  whole  of  the  testimony  describing 
the  actual  facts  of  the  accident.  It  was  entirely  uncontra  - 
dieted.  There  was  no  other  testimony  on  that  subject.  It 
proved  conclusively  that  when  the  wagon  was  struck  it  was 
in  motion  crossing  the  track,  and  the  deceased  was  pulling 
the  horse  in  an  attempt  to  stop  him.  That  he  could  have 
seen  the  train  if  he  had  looked  was  proved  absolutely  by  the 
testimony  of  the  two  witnesses,  who  both  said  they  saw  it 
some  distance  off,  as  they  crossed.  The  wagon  was  close 
behind  them,  and  just  as  they  got  ofi  the  last  track  it  was 
driven  upon  the  track  immediately  in  front  of  the  approaching 
train,  and  was  struck  while  in  that  position.  It  is  perfectly 
manifest  that  the  driver  did  not  look,  and  hence  did  not  see 
the  train.  Mrs.  Nickerson  said:  * 'The  horse  was  coming, 
and  the  train  was  also  coming,  and  when  I  looked  the  man 
was  pulling  on  the  horse,  trying  to  stop  it."     It  is  a  plain 


72  CROSSINGS  Vol  XV 

(NS) 

Coppuck  V,  Philadelphia  W.  &  B.  R.  Co 

•case  of  actual  presence  on  the  track,  without  either  stopping 
or  looking  before  attempting  to  cross,  when  the  train  was  in 
full  sight  and  rapidly  approaching.  There  was  no  room  for 
an  inference  that  the  driver  performed  his  legal  duty,  and 
the  fact  of  the  immediate  collision  more  than  rebuts  the 
possibility  of  such  an  inference.  In  addition  to  this  was  the 
positive  testiijiony  of  both  the  plaintiff's  witnesses  that 
the  wagon  was  in  actual,  continuous  motion,  directly  upon 
the  track. 

The  authorities  which  hold  that  in  such  a  state  of  facts 
there  can  be  no  recovery,  and  that  it  is  the  duty  of  the  court 
to  so  instruct  the  jury,  are  so  numerous,  and  so  perfectly 
familiar,  that  it  is  not  necessary  to  cite  them  in  any  detail. 
A  single  reference,  which  is  apposite  to  the  present  conten- 
tion, will  suffice.  In  Davidson  v.  Railway  Co.,  171  Pa.  St. 
522,  33  Atl.  86,  we  said,  after  citing  several  decisions:  '*In 
all  these  cases  the  injured  person  was  struck  by  a  train  on 
the  instant  of  stepping  on  the  track,  and  at  a  crossing  where 
the  train  could  have  been  seen  for  a  considerable  distance, 
if  the  injured  person  had  looked  to  see  if  it  was  approaching. 
We  held  in  these  cases  that  the  presumption  that  the  injured 
person  did  stop,  look,  and  listen  was  rebutted  by  the  facts ; 
and  that  as  no  one  possessed  of  the  senses  of  sight  and 
hearing  could  have  looked  or  listened  without  both  seeing 
and  hearing  the  approaching  train,  which  was  in  plain  view 
and  almost  on  him,  there  was  a  legal  presumption  that  he 
did  not  stop,  look,  and  listen,  but  negligently  stepped  in 
front  of  the  train,  which  he  might  have  seen  and  heard  if  he 
tried.  A  similar  state  of  facts  was  encountered  in  Myers  v. 
Railroad  Co.,  150  Pa.  St.  386,24  Atl.  747.  The  injured 
person  drove  in  front  of  a  freight  train,  moving  at  the  rate  of 
•eight  miles  an  hour,  backward,  but  with  the  headlight  on 
the  rear  car  by  which  he  was  struck.  The  train  was  in  full 
view  for  a  third  of  a  mile.  It  was  in  the  night.  The  head- 
light must  have  been  within  80  feet  of  him  at  the  point 
where  he  should  have  looked,  and,  had  he  looked,  it  was 
impossible  not  to  see  it.      He  drove  on  the  track,  and  was 
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instantly  struck.  He  testified  that  he  stopped,  looked,  and 
listened  as  he  approached  the  crossing,  and  neither  saw  nor 
heard  the  train.  This  was  plainly  impossible,  in  view  of 
all  the  circumstances.  ^Res  ipsa  loquitur.'  The  facts  speak 
a  language  that  could  not  be  misunderstood  or  disregarded. 
We  said  he  was  guilty  of  contributory  negligence  as  matter 
of  law,  and  could  not  recover."  The  foregoing  comments 
dispose  of  every  contention  in  the  present  case,  with  this 
difference  against  the  present  plaintiff :  In  the  last  case  the 
plaintiff  was  alive,  and  himself  testified  that  he  did  perform 
his  legal  duty;  that  is,  stopped,  looked,  and  listened  before 
going  on  the  track ;  but  here  there  was  not  only  no  such 
testimony,  but  there  was  no  possibility  that  an  inference 
could  be  drawn  that  the  legal  duty  had  been  performed. 
The  undisputed  lacts  absolutely  precluded  any  such  inference. 
It  is  no  answer  to  say  that  there  was  negligence  on  the  part 
of  the  defendant.  The  question  is,  was  the  deceased  guilty 
of  contributory  negligence,  upon  the  undisputed  facts?  If 
he  was,  there  can  be  no  recovery.  The  learned  court  below 
was  clearly  right  in  directing  a  verdict  for  the  defendant. 
Judgment  affirmed. 


Schweinfurth 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 

{Supreme  Court  of  Ohio,  April  -?5,  1899.) 

Instructions. — It  is  error  to  reverse  a  judgment  for  the  refusal  to 
g-ive  an  instruction  requested  by  a  party,  the  substance  of  which  is 
contained  in  the  charge  given,  or  one  that  contains  an  inaccurate 
statement  of  the  law,  or  assumes  the  existence  of  a  material  fact  in 
dispute. 

Negligence  and  Contributory  Negligence— Right  to  Recover.* — 
In  an  action  for  negligence,  it  is  not  error  to  refuse  an  instruction 

*See  notes  at  end  of  case. 
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that  the  defendant  cannot  be  held  liable,  though  gruilty  of  the  negli- 
gence charged,  if  the  negligence  of  the  person  injured  contributed 
in  any  degree  or  in  any  way  to  the  injury  of  which  he  complains. 
Unless  the  negligence  of  the  person  injured  contributed  directly  to, 
or  was  a  proximate  cause  of,  the  injury,  it  does  not  preclude  a 
recovery. 

Same — Same — Sufficiency  of  Evidence.* — Nor  is  it  error  in  such 
case  to  refuse  an  instruction  that  there  can  be  no  recovery  if  the 
evidence  points  as  strongly  to  the  negligence  of  the  person  injured 
as  to  its  absence.  The  action  may  be  maintained  if,  upon  the  whole 
evidence,  the  negligence  of  the  defendant  be  established,  and 
contributory  negligence  be  not  shown  by  a  preponderance  of  the 
evidence. 

Death  at  Crossing— Same. — In  an  action  against  a  railroad  com- 
pany for  wrongfully  causing  the  death  of  a  person  by  the  running 
of  a  train  of  its  cars  at  an  unusual  and  dangerous  rate  of  speed, 
without  proper  signals,  at  a  crossing  over  a  public  and  much-traveled 
street  in  a  city,  an  instruction  that  if  the  deceased  was  misled 
by  the  absence  of  signals  or  warning,  and  led  to  believe,  as  a  rea- 
sonable person,  that  he  could  cross  the  tracks  in  safety,  and  while 
attempting  to  do  so,  without  fault  or  negligence  on  his  part,  he  was 
struck  and  killed  by  the  running  train,  solely  on  account  of  the 
negligence  of  the  servants  in  its  charge,  his  administrator  would 
be  entitled  to  recover,  is  not  error. 

Evidence— Subsequent  Experiments.* — Where,  on  the  trial  of  such 
action,  the  defendant  was  permitted,  at  its  request,  with  the  con- 
sent of  the  plaintiff,  and  in  pursuance  of  an  order  of  court  procured 
by  it,  to  make  experiments  in  the  presence  of  the  jury,  by  the  run- 
ning of  a  train  over  the  crossing  where  the  plaintiff's  intestate  was 
killed,  and  under  conditions  practically  the  saose  as  those  which 
existed  when  the  accident  occurred,  for  the  information  of  the  jury 
as  to  the  nature  and  cause  of  the  accident,  the  information  so- 
obtained  was  competent  evidence  for  the  consideration  of  the  jury, 
and  an  instruction  to  that  effect  was  not  erroneous. 

Negligence — Pleading. — A  petition  in  such  an  action  which  states 
all  the  material  facts  of  the  transaction  or  occurrence  resulting  in 
the  person's  death  contains  but  one  cause  of  action,  though  the^- 
comprise  a  number  of  co-operating  acts  and  omissions,  some  of 
which  were  willful  or  intentional,  and  others  the  negligent  failure 
to  observe  proper  care. 

Special  Findings.— It  is  not  the  purpose  of  section  5201,  Rev.  St., 
which  requires  the  court,  when  requested  by  either  party,  to  direct 
the  jury    to   find  specially   upon  particular,  questions    of  fact,    to- 

*See  notes  at  end  of  case. 
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require  special  finding's  of  merely  evidential  facts.  The  **partic- 
ular  questions  of  fact*'  contemplated  by  the  statute  are  those,  the 
answers  to  which  will  establish  ultimate  and  determinative  facts, 
and  not  such  as  are  only  of  a  probative  character. 

Shauck,  J.,  dissenting-. 

(Syllabus  by  the  Court.) 

Error   by    plaintifi    to    Marion    county    circuit    court. 
Reversed. 

The  original  action  was  brought,  under  section  6134  of  the 
Revised  Statutes,  to  recover  damages  for  the  death  of  plain- 
tiff's intestate,  Robert  J.  Blum,  which  it  is  alleged  was  caused 
by  the  wrongful  acts,  neglect,  and  default  of 
the  defendant,  the  railway  company,  on  the  23d 
day  of  November,  1897.  The  death  was  caused  by  the  de- 
cedent being  struck  by  a  passenger  train  operated  by  the 
defendant  while  he  was  driving  on  Greenwood  street,  in  the 
city  of  Marion,  where  it  crosses  the  defendant's  road.  The 
wrongful  acts,  neglect,  and  default  of  the  defendant  which 
resulted  in  the  decedent's  death,  consisted,  as  charged  in  the 
petition,  **in  willfully,  wantonly,  and  recklessly  running  said 
passenger  train,  locomotive,  and  cars,  that  killed  said  Robert 
J.  Blum,  over  said  Greenwood  street  crossing  at  a  reckless 
and  dangerous  rate  of  speed,  down  grade  and  beyond  control, 
to  wit,  at  a  rate  of  speed  of  more  than  thirty -five  miles  per 
hour,  when  ordinary  care  and  prudence,  under  the  circum- 
stances, at  such  time  and  place,  would  have  required  a  much 
less  rate  of  speed,  to  wit,  a  rate  of  speed  not  to  exceed  four 
miles  per  hour,  and  in  violation  of  an  ordinance  of  said  city 
of  Marion,  Ohio,  passed  April  16,  1894,  and  duly  published, 
entitled  *An  ordinance  to  regulate  the  running  of  locomo - 
tives  and  cars  within  the  corporate  limits  of  the  city  of  Marion, 
Ohio,'  and  in  full  force  and  effect  on  said  23d  day  of  Novem- 
ber, A.  D.  1897,  and  for  a  long  time  prior  thereto,  prohibit- 
ing the  running  of  locomotives  and  cars  in  said  city  at  a 
greater  rate  of  speed  than  ten  miles  per  hour;  in  so  running 
said  train  without  giving  any  signals  for  said  crossing  by 
blowing  any  whistles  or  ringing  any  bells,  or  otherwise,  and 
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without  any  lookout  ahead  of  said  train,  and  without  taking: 
any  precautions  whatever  for  the  safety  of  the  said  Robert  J. 
Blum,  or  any  one  at  said  crossing;  in  unlawfully,  carelessly, 
and  willfully  failing  to  erect  gates  or  other  barriers  at  said 
crossing  of  said  railroad  track  and  Greenwood  street  so  as 
to  give  warning  to  travelers  on  said  street  at  said  place  of 
the  approach  of  trains  at  said  obstructed  and  dangerous 
crossing,  and  that,  while  prior  to  and  at  said  time  said  de- 
fendant had  employed  a  watchman  to  guard  said  crossing, 
and  said  decedent  at  the  time  he  was  killed  had  reasonable 
grounds  to  believe,  and  did  believe,  that,  in  the  absence  of 
notice  and  signals  from  the  said  watchman  at  said  crossing, 
there  was  no  danger  in  crossing  there  at  said  time,  the  said 
watchman  carelessly  failed  to  give  any  such  notice  or  signals, 
and  said  defendant  carelessly  failed  to  provide  the  said  watch  - 
man  with  a  lantern  or  other  means  to  give  signals  at  said 
crossing,  so  that,  in  the  darkness,  and  in  the  absence  of 
signals  of  any  kind  from  s^id  watchman  or  otherwise,  the 
said  Robert  J.  Blum  was  then  and  there  deceived  into  believ- 
ing that  he  might  cross  said  crossing  in  safety,  the  said 
defendant  then  and  there  well  knowing  at  said  time  that  the 
said  decedent  was  unable  to  see  said  train  approaching  from 
the  east  until  he  had  passed  said  side  track,  and  his  horse 
was  already  on  the  main  track  of  said  railroad  and  in  front 
of  said  train;  and  in  unlawfully,  willfully,  and  carelessly 
obstructing  with  standing  cars  said  Greenwood  street  at  said 
crossing,  said  Greenwood  street  being  then  and  there  a  pub- 
lic street  of  said  city  of  Marion,  Ohio,  and  in  completely 
obstructing  the  view  to  the  eastward  from  said  Greenwood 
street  with  standing  cars  on  said  side  track,  so  that  said 
decedent,  on  account  of  such  obstructions  to  view,  was 
wholly  unable  to  discover  the  approach  of  said  rapidly  run- 
ning mail  train  coming  noiselessly  down  the  grade  on  the 
main  track  of  said  railroad."  **And  the  said  plaintiff  fur- 
ther says  that  said  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company,  its  servants  and  agents,  volunta- 
rily and   willfully  failed  to  take   said   precautions,  and  any 


^mA^ng  CROSSINGS  77  | 

R  Cas  I 

Schweinfurth  v,  Cleveland,  etc.,  Ry.  Co 

precaution  whatever,  for  the  safety  of  said  Robert  J.  Blum, 

deceased,   and   did    recklessly,   carelessly,    wantonly,   and 

willfully  strike,  wound,  and  kill  the  said  Robert  J.  Blum  at 

the  time  and   place   aforesaid."     The   answer  denies   these 

allegations,  and  avers  contributory  negligence  on  the  part 

of  the  deceased,  which  averments  were  controverted  by  reply. 

On  the  trial  the  plaintiff  obtained  a  verdict.     At  the  request 

of  the  defendant  a  large   number  of  interrogatories,   calling 

for  findings  upon  nearly  every  evidential  fact  to  which  the 

testimony  had  been  directed,  were  submitted  to  the  jury,  and 

answers  were  returned  with  the  general  verdict.     Judgment 

for  the  plaintiff  was  reversed  by  the  circuit  court  for  errors 

in  refusing  certain  instructions  requested  by  the  defendant, 

and  in  certain  instructions  given  to  the  jury.     A  statement 

of  these  alleged  errors,  and  of  others  upon  which  it  is  claimed  | 

the  circuit  court  should  have  based  its  judgment  of  reversal, 

together  with  such  facts  as  may  be  deemed  material  in  their 

consideration,  will  be  found  in  the  opinion. 

Sc  ho  field  y  Durfee  &  Schofield,  for  plaintiff  in  error. 

W.  Z.  Davis  and  5".  D.  Bay  less,  for  defendant   in  error. 

Wii*i<iAMS,  J.  ( after  stating  the  facts ) .  The  instructions 
requested  by  the  defendant,  the  refusal  to  give  which  was 
held  by  the  circuit  court  to  be  error,  constituting  a  ground  of 
its  judgment  of  reversal,  are  as  follows:  (l)  ** If  you  find 
that  the  railroad  company  ran  the  train  which  killed  Blum 
over  the  Greenwood  street  crossing  at  a  rate  of  speed  greater 
than  that  allowed  by  an  ordinance  of  the  city  of  Marion,  and 
that  said  crossing  was  within  said  city,  the  railroad  company 
will  nevertheless  not  be  liable  for  the  death  of  Blum,  if  you 
also  find  that  Blum  was  guilty  of  negligence  contributing  in 
any  degree  to  his  injury.'*  (2)  **Inability  to  stop,  after  see- 
ing his  danger,  because  the  train  was  running  faster  than 
was  permitted  by  a  city  ordinance,  would  not  clear  Blum 
from  the  consequences  of  his  own  contributory  negligence  in 
recklessly  driving  in  front  of  the  train.''     (3)  "You  are  in- 
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structed  that,  if  the  evidence  and  circumstances  point  just  as 
strongly  to  the  negligence  of  the  deceased  as  to  its  absence, 
the  plaintiff  cannot  recover,  and  you  should  return  a  verdict 
for  the  defendant."  (4)  *'You  are  instructed  that  if  the 
evidence  shows  that  the  deceased,  Robert  J.  Blum,  was  guilty 
of  negligence  in  attempting  to  cross  the  railroad  track,  the 
plaintiff  is  not  entitled  to  recover  in  this  action,  however 
slight  the  negligence  of  the  deceased  was,  if  it  in  any  way 
contributed  to  his  injury,  and  your  verdict  must  be  for  the 
defendant." 

Neither  of  these  instructions  is  entirely  free  from  objection. 
The  first  and  fourth  would  preclude  a  recovery  if,  in  their 
language,  the  negligence  of  the  deceased  contributed  *'in  any 

degree  or  in  any  way,"  however  remotely,  to 
SoSffiSSfr?"**  the  injury  which  caused  his  death,  and  without 
KiShttoRacover.  regard   to   the  other  circumstances  of  the  case, 

while  the  rule  is  that  a  party  is  only  required 
to  use  ordinary  care,  and  his  failure  to  do  so  must,  to  defeat 
his  recovery,  contribute  directly  or  as  a  proximate  cause  to 
the  injury  of  which  he  complains.  In  Beach,  Contrib.  Neg. 
§  4,  contributory  negligence,  in  its  legal  signification,  is  de- 
fined to  be  **such  an  act  or  omission  on  the  part  of  a  plaintiff, 
amounting  to  a  want  of  ordinary  care,  as,  concurring  or  co- 
operating with  the  negligent  act  of  defendant,  is  a  proximate 
cause  or  occasion  of  the  injury  complained  of.  To  constitute 
contributory  negligence,  there  must  be  a  want  of  ordinary 
care  on  the  part  of  the  plaintiff,  and  a  proximate  connection 
between  that  and  the  injury."  And  in  section  24  it  is  stated 
by  that  author  that:  **The  essence  of  contributory  negli- 
gence is,  as  has  been  shown,  a  want  of  ordinary  care  on  the 
part  of  a  plaintiff,  which  is  a  proximate  cause — an  occasion 
— of  the  injury.  We  have  considered,  in  the  preceding  sec- 
tion, the  law  affecting  ordinary  care.  It  remains  to  set  forth 
the  rules  of  law  in  regard  to  that  lack  of  ordinary  care  as  a 
proximate  cause  of  the  injury  of  which  the  plaintiff  complains. 
The  courts   declare,  and   it  is  a  settled  rule  of  law,  that  not 
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only  must  the  negligence  of  one  injured  by  another* s  cul- 
pable neglect  contribute  to  produce  the  injury,  but  that,  if  it 
is  to  constitute  contributory  negligence,  it  must  contribute  as 
■a  proximate  cause,  and  not  as  a  remote  cause  or  mere  condi- 
tion." In  1  Shear.  &  R.  Neg.  §  94,  it  is  declared  to  be  the 
rule  that :  **The  plaintiff's  fault  does  not  affect  his  right  of 
action,  unless  it  proximately  contributed  to  his  injury.  It 
must  be  a  proximate  cause,  in  the  same  sense  in  which  the 
defendant's  negligence  must  have  been  a  proximate  cause, 
in  order  to  give  any  right  of  action.'*  And  in  section 
99  it  is  said:  "It  is  now  perfectly  well  settled  that  the 
plaintiff  may  recover  damages  for  an  injury  caused  by 
the  defendant's  negligence,  notwithstanding  the  plaintiff's 
own  negligence  exposed  him  to  the  risk  of  injury,  if 
such  injury  was  more  immediately  caused  by  the  defend- 
ant's omission,  after  becoming  aware  of  the  plaintiff's 
danger,  to  use  ordinary  care  for  the  purpose  of  avoiding 
injury  to  him.  We  know  of  no  court  of  last  resort  in 
which  this  rule  is  any  longer  disputed.  *  ♦  ♦  But,  fur- 
thermore, the  plaintiff  should  recover,  not  withstanding  his 
own  negligence  exposed  him  to  the  risk  of  injury,  if  the 
injury  of  which  he  complains  was  more  immediately  caused 
by  the  omission  of  the  defendant,  after  having  such  notice  of 
the  plaintiff's  danger  as  would  put  a  prudent  man  upon  his 
^uard,  to  use  ordinary  care  for  the  purpose  of  avoiding  such 
injury.  It  is  not  necessary  that  the  defendant  should  actually 
know  of  the  danger  to  which  the  plaintiff  is  exposed.  It  is 
enough  if,  having  suflScient  notice  to  put  a  prudent  man  on 
the  alert,  he  does  not  take  such  precautions  as  a  prudent  man 
would  take  under  similar  notice.  This  rule  is  almost  uni - 
versally  accepted."  In  2  Thomp.  Neg.  p.  1151,  the  rule  is 
stated  as  follows :  **The  negligence  of  the  plaintiff,  in  order 
to  bar  a  recovery,  must  have  been  a  proximate  cause  of  the 
injury  complained  of.  If  the  negligence  of  the  plaintiff  was 
only  remotely  connected  with  the  injury,  the  plaintiff  may 
recover  damages,  if  notwithstanding  such  remote  negli- 
gence of  the  plaintiff  the   defendant  might  have  avoided  the 
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injury  by  the  exercise  of  ordinary  care.*'  Again,  on  page 
1152,  that  author  says  :  **But  the  negligence  of  the  plaintiff, 
in  order  to  bar  his  recovery,  must  have  been  so  far  an  efl&cient 
cause  of  the  injury  that,  unless  he  had  been  negligent,  the 
injury  would  not  have  happened ;  or,  as  the  rule  is  often  ex- 
pressed, although  there  may  have  been  negligence  on  the 
part  of  the  plaintiff,  yet,  unless  he  could  by  the  exercise  of 
ordinary  care  have  avoided  the  consequences  of  the  defend  - 
ant's  negligence,  he  is  entitled  to  recover."  And  in  note  2, 
on  page  1151,  it  is  said :  **In  early  cases  at  nisipriusin 
England  the  rule  was  laid  down  that,  if  the  plaintiff's  negli- 
gence in  any  way  concurred  in  producing  the  injury,  he 
could  not  recover.  Pluckwell  v.  Wilson,  5  Car.  &  P.  375 ; 
Hawkins  v.  Cooper,  8  Car.  &  P.  473.  But  this,  without 
more,  is  now  regarded  as  an  inaccurate  statement  of  the  law  ; 
and,  as  we  have  seen  (Radley  v.  Railroad  Co.,  L.  R.  9  Exch. 
71 ) ,  the  house  of  lords  has  lately  held  it  error  to  charge  a  jury 
in  this  or  similar  language,  without  qualification."  This 
well  -settled  doctrine,  as  maintained  by  the  foregoing  authori  - 
ties,  was  followed  and  applied  by  this  court  in  the  case  of 
Railroad  Co.  v,  Kassen,  49  Ohio  St.  230,  31  N.  E.  282,  and 
had  been  recognized  and  approved  in  several  cases  before 
that. 

The  second   instruction  refused  is  objectionable  for   the 
further  reason  that  it  assumes  that  the  deceased  recklessly 

drove  in  front  of  the  defendant's  rapidly  moving 
iuSSe?!c"of'       train,  while  whether  he  was  negligent  in  that 

respect  was  one  of  the  questions  of  fact  for  the 
determination  of  the  jury  upon  the  evidence.  And  the  third 
is  at  variance  with  the  well-established  rule  in  this  state  that 
the  burden  is  upon  the  defendant  to  make  out  the  defense 
of  contributory  negligence,  unless  the  plaintiff's  evidence 
raises  the  presumption  of  such  negligence,  when  he  is  required 
to  overcome  that  presumption.  If,  upon  the  whole  evidence, 
contributory  negligence,  such  as  would  defeat  a  recovery, 
be  not  shown  by  a  preponderance  of  the  evidence,  and  the 
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negligence  of  the  defendant  be  so  shown,  the  action  may  be 
maintained.  Each  party  starts  in  the  trial  with  the  pre- 
sumption that  he  is  free  from  negligence,  and  each  therefore 
primarily  assumes  tjie  burden  of  proving  the  negligence  of 
the  other.  This  instruction  is  not  less  erroneous  than  would 
be  a  charge  that  if  the  whole  evidence  pointed  as  strongly, 
but  not  more  so,  to  the  negligence  of  the  defendant,  as  to  the 
absence  of  such  negligence,  the  plaintiff  would  be  entitled  to 
recover,  there  being  no  contributory  negligence  shown. 

But  it  is  sufl&cient  to  say  with  respect  to  all  of  these 
instructions  that  the  substance  of  them  was  embodied  in 
others  that  were  given  in  the  charge  at  the  matruotions 
request  of  the  defendant, —  some  of  them  in 
language  more  comprehensive  and  favorable  to  the  defend  - 
ant.  For  instance,  the  first  and  fourth  of  the  instructions 
refused  are,  in  substance,  comprised,  in  appropriate  language, 
in  the  following,  which  the  court  gave  at  defendant's  request : 
**You  are  instructed  that,  although  you  may  find  from  the 
evidence  that  the  defendant's  train  of  cars  was  running  at  a 
high  or  excessive  rate  of  speed,  that  would  not  excuse  or 
overcome  the  negligence  of  the  deceased,  if  he  was  negligent ^ 
in  attempting  to  cross  the  railroad  track  in  front  of  a  rapidly 
approaching  train  without  first  looking  and  listening."  The 
second  is  fully  covered  by  the  following  instruction  given  at 
defendant's  request :  **The  duty  of  a  person  to  look  and  listen 
before  crossing  a  railroad  includes  the  duty  to  do  that  which 
will  make  looking  and  listening  reasonably  effective.  If 
there  is  a  permanent  obstruction  to  sight  that  will  make 
danger  invisible,  and  a  transient  noise  that  would  make  it 
inaudible,  it  is  negligence  to  go  forward  at  once  from  a  place 
of  safety  to  a  possible  danger.  Prudence  requires  delay 
until  the  transient  noise  has  abated,  and  hearing  again  be- 
comes efficient  for  protection.  You  are  instructed  that  if  the 
deceased  was  familiar  with  the  Greenwood  street  railroad 
crossing,  and  drove  towards  it  at  a  rate  of  speed  such  as  he 
was  unable  to  check  and  stop  his  vehicle  in  time  to  escape 
15  (N  s)  A  &  EJR  Cas-6 
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a  collision  with  a  passing  train,  after  arriving  at  a  point 
where  he  must  have  seen  it  if  he  had  looked,  and  where  he 
could  have  avoided  it,  he  will  be  guilty  of  contributory  neg- 
ligence, and  the  plaintiff  cannot  recover.'*  And  the  third 
was  given  in  the  following,  and  equally  erroneous,  charge, 
also  at  the  request  of  the  defendant :  '^Before  the  plaintiff  is 
entitled  to  recover  in  this  action,  he  must  establish  two 
propositions  :  First,  that  his  injury  was  caused  by  the  negli- 
gence of  the  defendant  company;  and,  secondly,  that  his 
own  negligence  did  not  contribute  to  his  own  injury.  When 
a  person  crossing  a  railroad  track  is  killed  by  a  collision 
with  a  train,  the  fault  is  prima  facie  his  own,  and  his  admin- 
istrator must  show  affirmatively  that  decedent's  fault  or 
negligence  did  not  contribute  to  the  injury,  before  he  is 
•entitled  to  recover ;  and  this  presumption  is  at  least  sufficient 
to  require  from  him  an  affirmative  showing  that  the  circum- 
stances and  decedent's  conduct  were  such  that  he  was  not 
in  fault."  Indeed,  it  appears  from  the  record  that  the  charge 
of  the  court  was  made  up  in  a  great  measure  of  instructions 
given  at  the  instance  of  the  defendant,  on  the  subject  of 
contributory  negligence,  covering  every  phase  of  the  case, 
repeated  in  different  forms  of  expression ;  and  there  is,  in  no 
view,  any  substantial  ground  of  complaint  on  the  part  of  the 
defendant  with  respect  to  the  instructions  which  the  court 
declined  to  give  in  the  charge. 

The  following  is  one  of  the  instructions,   the  giving  of 
which  was  made  a  ground  for  reversing  the  judgment  of  the 

trial  court :  **If  the  jury  find  from  the  evidence 
?§5Se**^"*"^  that  the  defendant's  servants  in  charge  of  the 

train  that  killed  said  ^Robert  J.  Blum  gave  sig- 
nals by  whistling  once,  and  no  more,  at  such  distance,  if  it 
•exceeded  100  rods  from  Greenwood  street,  that  said  Robert  J. 
JBlum  would  naturally  think  that  he  could  safely  cross  be - 
rfore  the  train  arrived  at  Greenwood  street  if  he  heard  such  a 
-whistle,  and  that  he  did  hear  it,  and  should  further  find  that 
no  bell  was  rung,  and  that  said  train  was  going  at  a  greater 
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rate  of  speed  than  men  of  ordinary  care  and  prudence  in  like 
employment  would  have  run  it  under  like  circumstances  and 
conditions,   and  that  said  Robert  J.  Blum,  as  a  reasonable 
man,  was  thereby  deceived  and  led  to  believe  that  he  could 
cross  the  tracks  of  said  defendant's  railroad  in  safety,  and 
that  if,  attempting  under  these  circumstances  to  cross  said 
tracks,  without  fault  or  negligence  on  his  part,  he  was,  on 
account  of  carelessness  upon  the  part  of  the  servants  of  said 
defendant  in  operating  said  train  at  an  unusual  and  danger- 
ous rate  of  speed,  struck  and  killed,  then  plaintiff  would  be 
entitled  to  recover,  if  such  carelessness  was  the  sole  cause  of 
his  injuries.**     The  objection  urged  to  the  charge  is  that  it 
makes  the  defendant  liable  for  the  mistake  or  miscalculation 
of  the  person  injured.     But  that,  we  think,  is  not  its  effect. 
It  does  no  more  than  hold  the  defendant  responsible  for  the 
proximate  consequences  resulting  from  the  position  in  which 
the  deceased  was  induced  to  place  himself  by  its  negligent 
omission  to  give   the  required   signals   of  the  approaching 
train  where  they  might  be  reasonably  expected  by  persons 
about  to  use  the  crossing,  and  upon  the  absence  of  which 
they  might  reasonably  rely  as  an  assurance  that  it  was  safe 
to  cross  over,  and  from  the  running  of  the  train  without  such 
signals  at  an  unusual  and  forbidden  rate  of  speed,  whereby 
persons  who  otherwise  might  cross  in  safety  would  be  placed 
in  a  position  of  extraordinary  peril.     To  give  the  instruction 
application  to  the  case,  it  was  necessary  for  the  jury  to  find, 
and  they  were  so  told,  the  existence  of  the  facts  thus  calcu- 
lated to  mislead   the  deceased,   and,  further,  that  he  exer- 
cised the  care  of  a  person  of  ordinary  prudence  in   forming 
his  conclusion  that  he  could  safely  cross  under  the  circum  - 
stances,  and  that  the   injury  he   received  was  caused  wholly 
by  the  negligent  acts  and  omissions  of  the  defendant.     If  the 
facts  stated  were  established  to  the  satisfaction  of  the  jury, 
the  deceased  was  not  guilty  of  contributory  negligence  which 
precluded  a  recovery  by  his  administrator. 
The  only  other  instruction  given  on  which  the  judgment 
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of  reversal  was  predicated  is  as  follows :  **The  jury  has  been 

taken   out  to  view   the   scene  of  this  accident 
^Mit Expert-       twice, — the  first  time  for  the  purpose  of  being 

able  to  understand  the  testimony,  and  the  sec- 
ond time  to  witness  certain  experiments  by  agreement  of 
both  parties.  I  charge  you  that  you  are  not  to  consider  as 
evidence  what  you  saw  on  the  first  view,  but  what  you  saw 
on  the  second  view  that  was  shown  to  you  by  the  parties 
under  their  agreement  you  should  take  and  consider  as 
evidence  in  this  case."  The  record  shows  that  during  the 
progress  of  the  trial,  and  before  the  conclusion  of  the  evi- 
dence, counsel  for  defendant  moved  the  court  for  an  order 
directing  the  jury  to  be  taken  to  the  crossing  where  the  de- 
ceased was  killed,  at  about  the  same  time  in  the  evening, 
for  the  purpose  of  witnessing  certain  experiments  which  the 
defendant  proposed  to  have  made  in  the  running  of  a  train  of 
cars  there,  under  circumstances  like  those  present  at  the 
accident,  for  the  purpose  of  informing  the  jury  in  regard  to 
the  cause  and  manner  of  its  occurrence.  No  objection  was 
made  by  plaintiff's  counsel,  **and  thereupon,*'  as  stated  in 
the  record,  **it  is  agreed  that  the  jury  shall  go  to  said  cross- 
ing at  7  o'clock  this  evening,  April  14,  1898,  in  charge  of  the 
sheriff,  to  witness  certain  experiments  made  with  the  engine 
and  train  there.  And  thereupon  the  jury  reported  at  the 
court  house  at  said  hour,  and,  in  charge  of  the  sheriff,  went 
to  the  scene  of  the  accident,  and  witnessed  certain  experi- 
ments made  with  said  engine  and  train,  horse  and  buggy, 
men  seated  in  the  buggy,"  etc.  The  question  made  on  this 
charge  is  whether  the  jury  might  properly  consider  the  infor- 
mation obtained  from  these  experiments  as  evidence  in  the 
case,  and  is,  in  this  form,  a  new  question  in  this  state. 
We  are  not  aware  of  any  reported  decision  of  this  court  in 
which  a  like  question  was  involved.  It  was  held  in  Macha- 
der  V.  Williams.  54  Ohio  St.  344,  43  N.  E.  324,  that  the 
preliminary  view,  authorized  by  section  5191  of  the  Revised 
Statutes,  of  the  property  or  place  involved  in  a  litigation,  is 
merely  for  the  purpose  of  [enabling  the  jury  to  apply  the 
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evidence  offered  on  the  trial.  But  experiments,  made  in  the 
presence  of  the  jury,  with  a  view  of  reproducing  to  their 
senses,  as  nearly  as  maybe,  the  transaction  or  occurrence,  in 
whole  or  in  part,  which  is  the  subject-matter  of  investigation 
by  them,  would  seem  to  have  a  different  purpose.  They 
serve  to  put  the  jury  in  possession  of  knowledge,  important 
in  the  determination  of  the  issues  on  trial,  that  they  could 
not  obtain  so  readily  or  accurately  from  the  testimony  of 
witnesses.  They  are,  in  a  measure,  a  substitute  for  oral 
testimony,  and  often  may  afford  evidence  more  satisfactory 
and  reliable.  In  Smith  v.  State,  2  Ohio  St.  511,  where  the 
prosecuting  witness  on  a  trial  of  an  indictment  for  malicious 
shooting  had  testified  that  he  saw  and  identified  the  defend  - 
ant  through  a  glass  window,  after  dark,  from  the  flash  of  the 
pistol  which  he  fired,  it  was  held  competent  for  the  defendant 
to  prove  experiments  made  by  witnesses  under  similar  cir- 
cumstances, and,  as  a  result  of  them,  that  a  person  could 
not  be  so  identified.  If  the  testimony  of  witnesses  relating 
to  such  experiments,  and  the  information  obtained  from 
them,  furnish  competent  evidence  which  the  jury  may  con- 
sider in  making  up  their  verdict,  it  is  difficult  to  assign  any 
satisfactory  reason  why  such  experiments,  when  made  in  the 
presence  of  the  jury  for  their  information,  and  by  which  the 
results  are  made  obvious  to  their  senses,  should  not  afford  evi  - 
dence  of  equal,  or  even  greater,  force  and  certainty.  Witnesses 
observing  the  experiments,  when  called  upon  to  testify,  may 
imperfectly  describe  them,  or  fail  to  make  themselves  fully 
understood,  while  these  imperfections  are  removed  when  the 
jury  is  placed  in  the  position  of  the  observing  witnesses,  with 
all  the  opportunities  of  observation.  As  said  in  2  Jones,  Ev. 
§  395  :  *'For  obviotis  reasons,  there  is  no  class  of  evidence 
so  convincing  and  satisfactory  to  a  court  or  jury  as  that  which 
is  addressed  directly  to  the  senses  of  the  court  or  jury.**  In 
patent  cases,  experiments  before  the  court  and  jury  are  con- 
stantly resorted  to  as  a  means  of  proving  novelty  of  inventions, 
and  the  principles  of  their  construction  and  operation.  And 
in  the  American  notes  to  Tayl.  Ev.  p.  365,  it  is  said  that  **a 
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particularly  cogent  method  of  proving  a  fact  is  to  test  its 
existence  by  experiments  in  open  court.'*  True,  the  experi- 
ments in  this  case  were  not  made  in  court.  It  was  impractical 
to  do  so.  Nor,  without  the  consent  of  the  parties,  could  they 
have  been  ordered  to  be  made  elsewhere.  But  they  were  made 
out  of  court,  at  the  request  of  the  defendant,  in  pursuance  of 
an  order  procured  by  it,  and  under  conditions  which,  to  its 
satisfaction,  constituted  a  sufficiently  accurate  representation 
of  the  occurrence  that  resulted  in  the  death  of  the  plaintiff's 
intestate ;  and  they  were  necessarily  of  the  same  probative 
character  as  if  made  in  open  court.  They  were  intended  to 
furnish  information  which  the  jury  might  use  in  determining 
the  issues  in  the  case,  and  which,  indeed,  might  conclusively 
settle  them  in  the  minds  of  the  jury.  It  would  be  a  vain 
thing  to  attempt  to  require  the  jury  to  disregard  the  evidence 
so  made  manifest  to  their  own  senses. 

We  find  ourselves  unable  to  sustain  either  of  the  grounds 
on  which  the  circuit  court  placed  its  judgment  of  reversal. 

It  is  urged,  however,  with  much  earnestness,  that  the 
correct  judgment  was  rendered,  because  several  other  errors 
assigned  required  the  reversal.     We  will  notice   but  two  of 

them,  as  they  seem  to  be  most  relied  upon. 
pimSCS?^        One   is  that   the  court  erred   in   overruling   a 

motion  made  by  the  defendant  to  compel  plain- 
tiff to  elect  between  inconsistent  causes  of  action.  This 
motion  appears  to  be  based  upon  the  evident  misconception 
that  the  petition  states  two  causes  of  action, — one  for  pur- 
posely causing  the  death  of  Blum,  and  the  other  for  causing 
it  by  negligence.  The  statute  (section  6134)  gives  the  right 
of  action  against  one  who  (in  its  language),  **by  wrongful 
act,  neglect  or  default,"  causes  the  death  of  another,  etc. 
The  transaction  or  occurrence  resulting  in  the  death  may 
consist  of  a  number  of  co-operating  acts  and  omissions,  some 
of  which  may  be  willful  or  intentional,  and  others  merely 
failures  to  observe  the  necessary  care ;  and  a  plaintiff  cannot 
be  required  to  arrange  the  facts  into  these  different  classes, 
and  plead  each  as  a  separate  cause  of  action.     Good  pleading 
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requires  that  be  shall  state  as  one  cause  of  action  all  of  the 
material  facts  of  such  wrongful  act,  neglect,  and  default^ 
whether  they  were  willful,  or  negligent  only,  or  whether 
they  consist  in  part  of  wrongful  acts  purposely  done,  and  in 
part  in  the  neglect  or  default  of  the  defendant,  and  he  may 
recover  upon  sufficient  proof  of  either,  or  of  all  combined. 

Counsel  for*  defendant  in  error  devote  a  considerable  portion 
of  their  brief  to  the  discussion  of  their  claim  that  the  defend  - 
ant  is  entitled  to  judgment  on  the  special  findings  made  by 
the  jury  in  response  to  the  interrogatories  sp^^iai  Findings. 
submitted  at  its  request,  and  that  the  circuit 
court  should  not  only  have  reversed  the  common  pleas  for 
that  reason,  but  should  have  rendered  final  judgment  for  Ihe 
defendant.  There  were  a  number  of  these  interrogatories  (36 
in  all),  relating  mostly  to  the  details  of  the  location  and 
surroundings  of  the  crossing  where  the  accident  occurred,  the 
number,  width  of,  and  distance  between,  the  tracks  of  the 
railroad,  the  presence  or  absence  of  obstructions,  and  their 
proximity  to  the  crossing,  the  conduct  of  the  watchman  in 
charge  at  the  time  of  the  accident,  and  many  other  similar 
facts  tending  to  show  the  manner  of  the  accident  and  conduct 
of  the  parties ;  and  it  is  the  contention  of  counsel  that  the 
answers  to  these  interrogatories  conclusively  established  such 
negligence  of  the  deceased,  contributing  to  his  death,  as 
entitled  the  defendant  to  judgment  notwithstanding  the 
general  verdict.  Without  referring  more  particularly  to  the 
interrogatories  or  answers,  it  may  be  said  of  them,  generally,, 
that  they  are  merely  evidential, with  probably  two  exceptions,, 
and  none  of  them,  nor  all  together,  are  sufficient  to  raise  a 
conclusion  of  contributory  negligence,  as  matter  of  law. 
Some  of  them  tend  to  prove  contributory  negligence  on  the 
part  of  the  deceased,  some  tend  to  disprove  it,  and  there  was 
other  material  evidence  on  the  subject,  in  regard  to  which  no 
interrogatory  was  submitted  or  finding  made,  except  as 
included  in  the  general  verdict.  The  statute  (section  5201  > 
which  requires  the  court,  when  requested  by  either  party,  to 
direct  the  jury  to  find  specially  upon  particular  questions  of 
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iact,  seems  to  have  been  misunderstood.  The  ''particular 
<luestions  of  fact*'  contemplated  by  the  statute  are  such  that 
the  answers  to  them  will  establish  ultimate  and  determinative 
iacts,  and  not  those  which  are  only  of  a  probative  character, — 
such  facts  as  will  enable  the  court,  in  the  application  of  the 
law,  to  determine  the  rights  of  the  parties,  and  not  those 
which  simply  tend  to  prove  them.  In  arriving  at  their 
verdict,  the  jury  presumably  agree  upon  the  ultimate  facts 
on  which  it  is  founded;  and  these  the  jury  may  be  required 
to  find  specially  in  answer  to  pertinent  interrogatories,  in 
order  that  the  court  may  determine  whether  they  are  suffi- 
cient to  sustain  the  verdict.  Anything  beyond  that  is  prac- 
tically but  a  means  of  enforcing  a  disclosure  of  the  process 
by  which  the  jury  arrive  at  their  conclusions  upon  the  ulti  - 
mate  facts,  and  is  not  within  the  purpose  of  the  statute.  In 
Railway,  Co.  v.  Dunleavy,  129  111.  132,  145,  22  N.  E.  15,  it 
is  pertinently  remarked  by  the  court,  in  discussing  a  statute 
not  substantially  different  from  ours,  that  the  parties  **have 
no  right,  under  the  guise  of  submitting  questions  to  be  found 
specially  by  the  jury,  to  require  them  to  give  their  view  upon 
each  item  of  evidence,  and  thus  practically  subject  them  to  a 
cross-examination  of  the  entire  case.  Such  practice  would 
subserve  no  useful  purpose,  and  would  only  tend  to  embarrass 
and  obstruct  the  administration  of  justice;  and,  we  may 
further  say,  such  practice  finds  no  warrant  in  our  statute.*' 
By  the  general  verdict  the  jury  found  that  the  deceased  was 
free  from  negligence  contributing  to  his  death,  and  there  is 
no  special  finding  which  conclusively  establishes  the 
contrary. 

We  have  considered  all  of  the  other  questions  argued 
by  counsel,  but  deem  it  unnecessary  to  notice  them 
in  the  report  of  the  case.  Upon  the  whole  record,  no  errors 
are  discovered  which  authorized  the  judgment  of  reversal  by 
the  circuit  court;  and  its  judgment  is  reversed,  and  that  of 
the  common  pleas  affirmed. 

Shauck,  J.  (dissenting).  The  fifth  proposition  of  the 
syllabus  is  not  reconcilable  with  Machader  v,   Williams,  54 
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Ohio  St.  344,  43  N.  E.  324,  which  was  recently  decided  with 
the  concurrence  of  all  the  members  of  the  court,  and,  as  is 
admitted,  decided  correctly.  The  cases,  with  respect  to  the 
view,  present  but  two  points  of  difference.  In  that  case 
there  was  but  one  view,  while  here  there  were  two,  and  upon 
the  second  more  objects  were  brought  to  the  view  of  the 
jury  to  enable  them  to  apply  the  evidence  offered  in  court. 
The  impracticability  of  a  distinction  founded  upon  such 
differences  has  already  been  made  sufficiently  apparent. 

NOTES. 

Negligence  and  Contributory  Negligence— Doctrine  of  Davies  v. 
Mann. — See  Krenzer  v.  Pittsburg,  etc.,  Ry.  Co.,  12  Am.  &  Kng.  R. 
Cas.,  N.  S.,  343,  and  note,  366  et  seq. 

Accidents  at  Crossings— Negligence  and  Contributory  Negligence- 
Presumptions. — See  Louisville  &  N.  W.  R.  Co.  v,  Clark*s  Adm'r,  12 
Am.  &  Eog.  R.  Cas.,  N.  S.,  407,  and  extensive  note,  414  et  seq. 

Evidence— Subsequent  Experiments.— See  Hayes  v.  Southern  Pac. 
Co.,  11  Am.  &  Eog.  R.  Cas,,  N.  S.,  419,  and  note,  424  et  seq. 


Northern  Pac.  R.  Co.  et  aL 

V. 

Freeman  et  al, 

{Supreme  Court  of  the  United  States,  May  /j,  i8gg.) 

Death  at  Crossing — Contributory  Negligence.* — It  appeared  that 
plaintiffs*  intestate,  a  man  30  years  of  age,  appoached  a  railway 
crossing  well  known  to  him  ;  that  the  train  was  in  full  view  ;  that, 
if  he  had  used  his  senses,  he  could  not  have  failed  to  see  it  in  time, 
his  view  of  the  track  in  the  direction  of  its  approach  being-  unob- 
structed for  300  feet  while  he  was  driving  to  the  crossing  over  a 
space  of  40  feet ;  and  that,  notwithstanding  this,  he  was  killed  by 
the  train.  Held,  that  it  must  be  assumed  that  deceased  was  guilty- 
of  contributory  negligence  as  a  matter  of  law. 

*See  Northern  Cent.  Ry.  Co.  v,  Medairy  (Md.)»  7  Am.  «&  Eng. 
Corp.  Cas.,  N.  S.,  526  and  note,  p.  532. 
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Error  by  defendants  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit.     Reversed  and  remanded. 

This  was  an  action  by  the  widow  and  minor  children  of 
Thomas  A.  Freeman,  originally  brought  in  the  circuit  court 
for  the  district  of  Washington  against  the  receiver  of  the 
Northern  Pacific  Railroad  Company,  and  subsequently,  after 
the  discharge  of  the  receiver,  continued  against  the  Northern 
Pacific  Railway  Company,  purchaser  at  the  foreclosure  sale» 
which,  by  virtue  of  the  provisions  of  the  decree  of  sale,  had 
assumed  the  liabilities  of  the  receiver.  The  object  of  the  ac- 
tion was  to  recover  damages  on  account  of  the  death  of 
Thomas  A.  Freeman,  which  was  alleged  to  have  occurred  by 
reason  of  the  negligence  of  the  company. 

The  accident  occurred  at  a  highway  crossing  near  the  east- 
ern corporate  limits  of  the  town  of  Elma,  in  the  county  of 
Chehalis,  in  the'  state  of  Washington,  at  a  point  where  the 
highway  crosses  the  railway  track  nearly  at  right  angles. 

Upon  the  trial,  counsel  for  the  railway  company  asked  the 
court  to  instruct  the  jury  to  return  a  verdict  for  the  defendant, 
upon  the  ground  that  the  undisputed  testimony  showed  that 
the  deceased,  as  he  approached  the  railway  crossing,  did  not 
look  up  or  down  the  track,  and  did  not  see  the  train  which  was 
approaching  in  full  view,  and  therefore  was  guilty  of  such 
contributory  negligence  as  to  preclude  the  plaintiffs,  from 
recovering  damages.  This  the  court  refused,  but  left  the 
case  to  the  jury  under  the  following  instruction,  to  which 
exception  was  taken  :  ** Where  a  party  cannot  see  the  ap- 
proach of  a  train  on  account  of  intervening  objects,  he  may 
rely  upon  his  ears,  and  whether  he  should  have  stopped  and 
listened  under  the  circumstances  is  for  you;  and  if  you  be- 
lieve from  the  evidence  that  deceased,  Thomas  A.  Freeman, 
acted  as  a  man  of  ordinary  care  and  prudence  would  have 
done  as  he  approached  the  crossing,  then  your  verdict  should 
be  for  the  plaintiffs,  in  case  you  find  that  the  defendants  were 
negligent,  and  that  the  collision  was  due  to  their  negli- 
gence.*' 
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Counsel  further  excepted  to  the  following  instruction : 
**There  has  been  some  testimony  tending  to  show  that  the 
deceased  might  have  seen  the  approaching  train  some  feet 
before  he  reached  the  track.  If  you  believe  that  the  deceased 
could  have  seen  the  approaching  train  when  he  was  within 
a  few  feet  of  the  track,  then  it  is  for  you  to  say,  under  all  the 
circumstances,  whether  he  used  reasonable  precaution  and 
care  to  avoid  the  collision.** 

Exception  was  also  taken  to  an  instruction  to  the  jury  upon 
the  subject  of  damages,  which  does  not  become  material 
here. 

Plaintiffs  recovered  a  verdict,  upon  which  judgment  was 
entered  for  $9,000.  The  judgment  was  affirmed  on  writ  of 
error  by  the  circuit  court  of  appeals  for  the  Ninth  circuit, 
one  judge  dissenting.  48  U.  S.  App.  757,  27  C.  C.  A.  457, 
83  Fed.  82. 

C  W,  Buntiy  for  plaintiffs  in  error. 
Stanton  War  burton  y  for  defendant  in  error. 

Mr.  Justice  Brown,  after  stating  the  facts  in  the  fore - 
going  language,  delivered  the  opinion  of  the  court. 

There  was  testimony  from  several  witnesses  in  the  neigh  - 
borhood  tending  to  show  that  no  whistle  was  blown  by  the 
engineer  as  the  train  approached  the  crossing.  There  was 
also  the  testimony  of  the  conductor,  engineer,  and  fireman 
that  the  whistle  was  blown.  As  the  majority  of  plaintiffs' 
witnesses  were  so  located  that  they  would  probably  have 
beard  the  whistle  if  it  had  been  blown,  there  was  a  conflict 
of  testimony  with  respect  to  defendant's  negligence,  which 
was  properly  left  to  the  jury. 

The  real  question  in  the  case  was  as  to  the  contributory 
negligence  of  plaintiffs'  intestate.  For  several  hundred  feet 
on  either  side  of  the  highway  crossing  there  was  a  cut  of 
about  eight  feet  below  the  surface  of  the  surrounding  country, 
through  which  the  railway  ran.  The  highway  approached 
the  crossing  by  a  gradual  decline,  the  length  of  which  was 
from  130  to   150  feet.     Along  the  greater  portion   of  this 
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distance  the  view  of  a  train  approaching,  either  from  the 
north  or  the  south,  was  cut  off  by  the  banks  of  the  excavation 
on  either  side  of  the  highway ;  but  at  a  distance  of  about  40 
feet  before  reaching  the  track  the  road  emerged  from  the  cut, 
and  the  view  up  the  track  for  about  300  feet  was  unobstructed. 

At  the  time  of  the  accident,  Freeman  was  driving  along  the 
highway,  going  eastward  from  the  town  of  Elma  in  a  farm 
wagon  drawn  by  two  horses  at  a  slow  trot.  He  was  a  man 
30  years  of  age,  with  no  defect  of  eyesight  or  hearing,  and 
was  familiar  with  the  crossing,  having  frequently  driven  the 
same  team  over  it.  The  horses  were  gentle,  and  were  accus- 
tomed to  the  cars. 

The  duty  of  a  person  approaching  a  railway  crossing, 
whether  driving  or  on  foot,  to  look  and  listen  before  crossing 
the  track,  is  so  elementary,  and  has  been  affirmed  so  many 
times  by  this  court,  that  a  mere  reference  to  the  cases  of 
Railroad  Co.  v.  Houston,  95  U.  S.  697,  and  Schofield  v. 
Railway  Co.,  114  U.  S.  615,  19  Am.  &  Eng.  R.  Cas.  353,  5 
Sup.  Ct.  1125,  is  a  sufficient  illustration  of  the  general  rule. 

There  were  but  three  witnesses  to  the  accident.  Two  of 
these  were  women  who  were  walking  down  the  highway, 
and  approaching  the  crossing  on  the  opposite  side,  facing 
the  team.  At  the  time  the  deceased  was  struck  by  the  train, 
they  were  from  200  to  250  feet  away.  They  testified  that  the 
horses  were  coming  down  at  a  slow  trot,  not  faster  than  a 
brisk  walk,  and  that  their  speed  was  uniform  up  to  the  time 
of  the  accident ;  that  the  deceased  looked  straight  before  him, 
without  turning  his  head  either  way;  that  the  team  did  not 
swerve,  but  trotted  directly  onto  the  crossing;  and  that  the 
deceased  made  no  motion  to  stop  until  just  as  the  engine 
struck  him.  The  other  witness  was  a  little  girl,  10  years  of 
age,  who  was  standing  on  the  hill  on  the  opposite  side  of  the 
track,  near  the  point  where  the  descent  of  the  highway  into 
the  cut  began,  and  was  consequently  from  130  to  150  feet 
from  the  railway  track.  The  deceased  passed  her  and  two 
other  young  children  who  were  with  her.  She  testified  that 
as  he  passed  his  head  was  down,  and  he  was  looking  at  his 
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horses ;  that  they  went  down  aways,  and  then  they  run  and 
flew  back*' ;  that  they  were  going  at  a  slow  trot;  and  that 
when  Freeman  saw  the  train  he  tried  to  pull  the  horses 
around,  as  if  he  were  trying  to  get  out  of  the  way,  when  the 
train  struck  them. 

Another  witness  was  driving  behind  the  team,  but  he 
testified  to  nothing  which  bore  upon  the  material  question 
whether  the  deceased  took  any  precaution  before  crossing  the 
track. 

So  far,  then,  as  there  was  any  oral  testimony  upon  the 
subject,  it  tended  to  show  that  the  deceased  neither  stopped, 
looked,  nor  listened  before  crossing  the  track,  and  there  was 
nothing  to  contradict  it.  Assuming,  however,  that  these 
witnesses,  though  uncontradicted,  might  have  been  mistaken, 
and  that  the  jury  were  at  liberty  to  disregard  their  testimony, 
and  to  find  that  he  did  comply  with  the  law  in  this  particular, 
we  are  confronted  by  a  still  more  serious  difficulty  in  the 
fact  that  if  he  had  looked  and  listened  he  would  certainly 
have  seen  the  engine  in  time  to  stop  and  avoid  a  collision. 
He  was  a  young  man.  His  eyesight  and  hearing  were 
perfectly  good.  He  was  acquainted  with  the  crossing,  with 
the  general  character  of  the  country,  and  with  the  depth  of 
the  excavation  made  by  the  highway  and  the  railway.  The 
testimony  is  practically  uncontradicted  that  for  a  distance  of 
40  feet  from  the  railway  track  he  could  have  seen  the  train 
approaching  at  a  distance  of  about  300  feet,  and  as  the  train 
was  a  freight  train,  going  at  a  speed  not  exceeding  20  miles 
an  hour,  he  would  have  had  no  difficulty  in  avoiding  it. 
When  it  appears  that,  if  proper  precautions  were  taken,  they 
could  not  have  failed  to  prove  effectual,  the  court  has  no 
right  to  assume,  especially  in  face  of  all  the  oral  testimony, 
that  such  precautions  were  taken.  The  comments  of  Mr. 
Justice  Field  in  Railroad  Co.  v.  Houston,  95  U.  S.  697, 
702,  are  pertinent  in  this  connection:  ** Negligence  of  the 
company's  employees  in  these  particulars  [failure  to  whistle, 
or  ring  the  bell]  was  no  excuse  for  negligence  on  her  part. 
She  was  bound  to   listen  and   to  look,  before   attempting   to 
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cross  the  railroad  track,  in  order  to  avoid  an  approaching 
train,  and  not  to  walk  carelessly  into  the  place  of  possible 
danger.  •  Had  she  used  her  senses,  she  could  not  have  failed 
both  to  hear  and  to  see  the  train  which  was  coming.  If  she 
omitted  to  use  them,  and  walked  thoughtlessly  upon  the  track, 
she  was  guilty  of  culpable  negligence,  and  so  far  contributed 
to  her  injuries  as  to  deprive  her  of  any  right  to  complain 
of  others.  If,  using  them,  she  saw  the  train  coming,  and 
yet  undertook  to  cross  the  track,  instead  of  waiting  for  the 
train  to  pass,  and  was  injured,  the  consequences  of  her  mis- 
take and  temerity  cannot  be  cast  upon  the  defendant." 

If,  in  this  case,  we  were  to  discard  the  evidence  of  the  three 
witnesses  entirely,  there  would  still  remain  the  facts  that  the 
deceased  approached  a  railway  crossing  well  known  to  him ; 
that  the  train  yas  in  full  view;  that,  if  he  had  used  his 
senses,  he  could  not  have  failed  to  see  it;  and  that,  notwith- 
standing this,  the  accident  occurred.  Judging  from  the 
common  experience  of  men,  there  can  be  but  one  plausible 
solution  of  the  problem  how  the  collision  occurred.  He  did 
not  look;  or,  if  he  looked,  he  did  not  heed  the  warning,  and 
took  the  chance  of  crossing  the  track  before  the  train  could 
reach  him.  In  either  case  he  was  clearly  guilty  of  contribu- 
tory negligence. 

The  cases  in  this  court  relied  upon  by  the  plaintiffs  are  all 
readily  distinguishable,  either  by  reason  of  the  proximity  of 
obstructions  interfering  with  the  view  of  approaching  trains, 
confusion  caused  by  trains  approaching  simultaneously  from 
opposite  directions,  or  other  peculiar  circumstances  tending 
to  mislead  the  injured  party  as  to  the  existence  of  danger  in 
crossing  the  track. 

Upon  the  whole,  we  are  of  opinion  that  the  testimony 
tending  to  show  contributory  negligence  on  the  part  of  the 
deceased  was  so  conclusive  that  nothing  remained  for  the 
jury,  and  that  the  defendant  was  entitled  to  an  instruction  to 
return  a  verdict  in  its  favor.  The  disposition  we  have  made 
of  this  question  renders  it  unnecessary  to  express  an  opinion 
upon  the  instruction  as  to  damages. 
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The  judgment  of  the  court  below  must  therefore  be  reversed, 
and  the  cause  remanded  to  the  circuit  court  for  the  district 
of  Washington,  witU  directions  to  grant  a  new  trial. 

The  Chief  Justice  and  Mr.  Justice  Harlan  dissented 
from  the  opinion  of  the  court. 


Law 

V. 

Lake  Shore  &  M.  S.  R.  Co. 

{Supreme  Court  of  Michigan,  May  g,  1S99.) 

Injury  to  Bicycle  Rider  at  Crossing— Obstructed  View— Failure  to 
Dismount.* — A  traveler  riding  a  bicycle  must  dismount  and  see  that 
the  way  is  clear  before  attempting-  to  cross  railroad  tracks  at  a  pub- 
lic crossing-  where  the  view  of  approaching  trains  is  obstructed  to 
within  a  few  feet  of  the  railroad,  and  if  he  does  not  dismount  for 
such  purpose,  and  is  injured  by  a  train  while  attempting  to  cross, 
there  can  be  no  recovery  for  his  injuries,  although  the  train 
approached  the  crossing  without  giving  the  statutory  signals. 

Error  by  plaintiff  to  Wayne  county  circuit  court.  Af- 
firmed. 

Plaintiff,  a  physician  42  years  of  age,  at  about  8  o'clock 
in  the  evening  of  September  21,  1896,  was  traveling  on  his 
bicycle  to  visit  a  patient.  He  crossed  Hastings  street,  in  the 
city  of  Detroit,  and,  on  nearing  the  track  of  the  defend- 
ant company,  left  the  street,  which  was  unpaved  and  some- 
what rough,  and  went  upon  the  sidewalk  on  the  east  side. 
There  were  three  tracks,  one  main  line  and  two  side 
tracks,  the  main  track  being  the  northerly  one.  The 
south  rail  of  the  main  track  is  eight  feet  from  the  north 
rail  of  the   nearest  side   track.       Two  lines   of  box  cars 

♦See  Robertson  v,  Pennsylvania  R.  Co.  (Pa.),  7  Am.  &  Eng.  R. 
Cas.,  N.  S.,  605  ;  Kimball  et  al,  v.  Friend's  Adm'x  (Va.),  8  Am.  & 
Eng.  R.  Cas.,  N.  S.,  451. 
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were  standing  upon  the  two  side  tracks  east  of  the  sidewalk. 
The  car  standing  upon  the  middle   track,  which  was  next  to 
the  main  track,  stood  within  three  or  four  feet  of  the  east  line 
of  the  sidewalk.     By  an  actual   measurement  made  the  next 
morning  by  one  of  plaintiff's   witnesses,    the   exact  distance 
was  four  feet.     The  side  of  a  box  car  extends  about  two  feet 
over  the  rail,   and  the  side  of  an  engine  about  the  same  dis- 
tance.    Plaintiff  was  perfectly  familiar  with  the  crossing,  and 
knew   that  a  train   of  cars   was   liable   to   approach    at  any 
moment.     The  night  was  cloudy  and  still.     He  saw  the  cars 
standing  to  the  east,  and  testified  that  he  went  on  across  the 
sidewalk,  and   slowed  his   bicycle   to  a  gait   that   he   could 
just  keep  it  nicely.     He  further  testified  that,  immediately  on 
passing  by  the  end  of  the   freight  car,   he  was   struck  by  the 
engine.     Upon  this  point,  on  direct  examination,  he  testified : 
**Q.  Were  you  struck  by  the  pilot  of  the  train,  or  did  you  run 
into  the  train?     A.  I  was  run   into.      Q.  How   far  did  you 
have  to  run  from  the  instant   you  saw   the   light   before  you 
could  get  on   the   ground, — get   off  your  wheel?     A.  It  was 
almost  instantaneously ;  it  was  like  a  shot, — instantly.  I  don't 
know  how  far  I  did  go."     On  cross-examination  he  testified  : 
*'Q.  Now,  if  I   understood   you   correctly  yesterday,  as  you 
got  up  about  on  the  track  that  the  cars  were  standing  on,  so 
that  you  could  readily  see  by  the  cars,  you  saw  the  locomotive 
passing  towards   Hastings  street,    on  the   main   track?     A. 
Yes;  when  I   saw   it  at  all,    the  first   I  saw    it   was   coming 
there.     Q.  And  you  saw  it  as  soon  as  you  could  fairly  see  by 
the  end  of  this  car?     A.  Yes,  sir.     Q.    And,  when   you  saw 
it,  it  seemed  to  be  almost   in   front  of  you,  as   it  were?     A. 
Yes,  sir.     Q.  Now,  at  that  instant,    you  undertook  to  back 
pedal,   did   you   not?      A.    To  prevent  myself   from   going 
forward,  you  mean?     Yes,  sir.     Q.  You   threw   your  weight 
on  the  pedal  that  was   coming  up,   to  endeavor  to   stop    the 
machine?     A.  Yes,  sir.    Q.  That  is  what  I  meant  by  backing 
pedal.     Now,  it  seemed  to  you   almost  instantaneous,  did  it, 
from  the  moment  you  saw  the  engine  that  you  were  in  contact 
with  something?     A.  Yes,  sir."      On  redirect   examination 


A^mAKng  CROSSINGS  97 

RCaft 

Law  V,  Lake  Shore  Sl  M.  S.  R.  Co 

he  testified:  *'Q.  Are  you  prepared  now  to  tell  the  court 
and  jury — are  you  prepared  positively  to  tell  them  under 
oath — that  you  did  not  strike  that  train  between  the  tender 
and  the  first  car  with  your  wheel?  A.  My  impression  is 
that  I  did  not.  Q.  I  understand  that  your  impression  is  that 
you  did  not,  but  I  ask  you  if  you  are  willing  to  positively 
testify  now  that  you  did  not?  A.  Well,  I  only  want  to- 
testify  what  my  impression  about  the  matter  is,  and  that  is 
that  I  don't  know  about  that  part.  I  don't  think  I  did.  Q^ 
Are  you  able  to  give  the  fact  or  an  impression  of  the  length: 
of  the  interval  between  the  time  when  that  light  flashed  in 
your  face  and  when  you  were  among  the  wheel  and  ma- 
chinery of  the  locomotive?  A.  It  was  instantly?  Q.  There 
was  no  interval?  A.  No;  it  was  just  like  a  flash, — in- 
stantly.'* The  forward  wheel  of  his  bicycle  was  broken,, 
and  the  fork  was  run  over  by  a  car  wheel.  The  rear  wheel 
and  frame  were  intact,  and  the  bicycle  was  found  after  the 
accident  about  eight  feet  north  of  the  track,  while  plaintiff, 
lay  on  the  south  side.  No  one  of  the  crew  saw  the  accident.. 
There  was  testimony  that  there  was  no  watchman  or  gate,, 
and  that  no  bell  was  rung.  The  train  was  a  freight,  and 
was  making  a  flying  switch.  The  train  had  been  broken  in. 
two,  and  the  engine,  with  some  cars  attached,  was  going^ 
west.  Steam  had  been  shut  off.  Plaintiff  was  very  seri- 
ously injured.  The  negligence  charged  is  the  failure  to  ring 
the  bell  and  an  unjustifiable  rate  of  speed.  After  plaintiff 
had  rested,  the  court  directed  a  verdict  for  the  defendant,  but 
for  what  reason  the  record  does  not  show,  but  counsel  state 
that  it  was  on  the  ground  of  contributory  negligence  on  the 
part  of  the  plaintiff. 

Wisner  &  Harvey,  for  appellant. 

Wells  y  Angel  I  y  Boyfilon  &  McMillan ,  for  appellee. 

Grant,  C.  J.  (after  stating  the   facts).     The  rights  and 
duties   of  a   traveler  upon   a   bicycle,    when   approaching  a. 
railroad   crossing,   are   before   this  court   for  the  first  time 
IS  (N  s)  A  &  E  R  Cas— 7 
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These  rights  and. duties  must  be  determined  without  reference 
to  the  distressing  result  of  this  accident  to  the  plaintiff. 
The  learned  counsel  for  plaintiff,  in  his  argument,  conceded 
that  it  was  the  duty  of  the  plaintiff  to  exercise  a  high  degree 
of  care.  Manifestly,  this  was  his  duty  because  of  the  danger 
to  which  he  was  exposed.  Did  he,  under  the  circumstances, 
'exercise  that  degree  of  care  which  the  law  requires?  Had 
he  been  on  foot  and  been  injured,  he  could  n6t  recover. 
Gardner  v.  Railroad  Co.,  97  Mich.  240,  56  N.  W.  603; 
Braudy  v.  Railway  Co.,  107  Mich.  lOD,  64  N.  W.  1056. 

Had  plaintiff  the  right  to  ride  his  bicycle  past  the 
obstruction  to  his  sight  at  such  a  rate  of  speed  that  he  could 
neither  control  it  nor  dismount  after  passing  the  obstruction, 
before  running  in  front  of  or  against  the  engine?  He  knew 
the  distance  between  the  tracks,  and  must  be  held  to  know 
that,  when  his  body  passed  the  obstruction,  his  front  wheel 
would  be  very  near  a  moving  train  on  the  main  track.  There 
would  have  been  no  substantial  delay  to  him  if  he  had 
dismounted  and  walked  past  the  obstruction.  He  could 
liave  dismounted  when  he  was  eight  feet  from  the  track. 
Had  he  done  this,  the  danger  would  have  been  avoided.  He 
was  experienced  in  bicycle  riding,  and  whether  he  could 
have  ridden  slowly  enough  to  avoid  the  danger  we  need  not 
•determine.  A  bicycle  is  almost  noiseless,  and  it  seems 
almost  incredible  that,  had  he  listened,  in  the  stillness  of  the 
night,  he  could  not  have  heard  the  approaching  train.  It 
seems  equally  incredible  that  he  could  not  have  seen  the  light 
of  the  headlamp  of  the  engine  shining  upon  the  sidewalk 
ahead  of  him,  even  if  it  did  not  shine  on  the  rails  of  the 
track  over  which  the  engine  was  approaching.  There  was  a 
slight  curve  in  the  track  east  of  the  crossing,  and  it  is  urged 
that  for  this  reason  the  headlight  did  not  shine  upon  the 
*track.  There  is  no  testimony  in  the  case  to  show  whether 
this  was  so.  We  are  cited  to  but  one  case  involving  the 
•duty  of  the  bicyclist  in  crossing  a  railroad  upon  the  public 
Tiighway.  Robertson  v.  Railroad  Co.,  180  Pa.  St.  43,  7  Am. 
&   Eng.  R.  Cas.,  N.  S.,  605,  36  Atl.    403.     In   that  case  the 
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bicyclist,    iustead  of  dismounting,  rode  around   in  a  circle  in 

the  street  waiting   for  a   train   to  pass.     In  endeavoring  to 

cross,    he   was  struck  by   a   train   upon   another  track  and 

killed.     In   that    case    the   obstruction    was   a    tool   house 

standing  seven  feet  from  the  track.     The   court  said :     **The 

law   requires  a  full   stop,    not  only  for   the  sake  of  time  and 

opportunity  for  observation,  but  to  secure  undivided  attention, 

and   the  substantial,  and  not  mere  perfunctory,  performance 

of  the   duty  to  look  and  listen.     Riding  round  and  round  in 

large   circles  or  small  circles,   waiting  for  a  chance  to  shoot 

across,    is   not   a  stop  at   all,   either  in   form  or  substance. 

Considering  the  ease  of  dismounting  and  the  control  of  the 

rider  over  his  instrument,  a  bicycler  must,  under  all  ordinary 

circumstances,    be  treated   as   subject  to  the  same  rules  as  a 

pedestrian.'*     If   a  person   is  required   to  stop  his  team  and 

listen   in  cases   where  he   cannot   see,   why  should   not  the 

bicyclist,  when  his  view  is  obstructed  to  within  a  few  feet  of 

the  track,  be  required  to  dismount  and  ascertain  the  situation? 

It   is  no  more  trouble   for  him  to  dismount   than  it  is  for  the 

driver  to  stop  his  team  and  listen.     The  delay  is  no  longer; 

the   trouble  is   no   greater.     In  some   states  the  question  of 

contributory   negligence   is  eliminated  by   statute,    and  the 

railroad  made  liable  for  damages  in  every  case  where  it  fails 

to  give  the  statutory  signals,  but  that  is   not  the  law  in   this 

state.     If  the   plaintiff  was  going,    as  he  testified,  **at  a  gait 

that  I  could  just  keep  on  it  nicely,  so  that  I  could  see  or  hear 

if  anything  was  in  the  way  of  my  crossing  there  in  the  shape 

of  trains,*'    it  is  difficult  to  understand   how  the  flash  of  the 

headlight   and  the   collision  occurred  the  instant  he  came  in 

sight  of  the  train.     It  is  further" more  difficult  to  understand 

how,  if  he  struck  the  side  of  the  engine,  his  bicycle  was  found 

upon   one   side   of  the  track  and   he  upon   the  other.     This 

condition  can   be  accounted  for  upon  no   other  theory    than 

that  he  was  in  front  of  the  engine  when  he  was  struck.    Cars 

cannot    stop    instantly.      Engineers    and    firemen    do    not 

always  perform   the  duties  imposed  upon  them  in  giving  the 

signals.     While    the   presumption    may    be   that   they    do, 
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human  nature  is  not  yet  so  perfect  that  everyone  performs 
his  duty.  To  sustain  the  plaintiff's  right  of  action  would  be 
to  hold  that  he  has  the  right  to  rely  absolutely  upon  the 
performance  of  this  duty  by  the  trainmen,  and  that  he  may 
ride  along  regardless  of  consequences,  and  rely  upon  the 
absolute  performance  of  this  statutory  duty.  Ordinarily, 
this  train  could  be  heard  when  coming  a  long  distance  away. 
Ordinarily,  the  light  from  the  headlight  would  be  seen 
shining  upon  bodies  in  front  of  it  within  the  plaintiff's 
vision,  yet,  in  the  face  of  the  danger,  we  are  asked  to  say 
that  he  was  in  the  exercise  of  ordinary  care,  although,  with- 
out any  inconvenience,  delay,  or  trouble  to  himself,  he  might 
have  avoided  the  accident.  The  attention  of  the  bicyclist 
must  be  more  or  less  diverted  by  the  control  and  manage- 
ment of  his  wheel,  and  this  is  especially  true  when  he  is 
trying  to  ride  so  slowly  that  he  can  just  keep  his  balance. 
It  is  common  knowledge  that  a  good  rider  can  ride  as  slowly 
as  the  average  walk  and  keep  his  balance.  But,  if  this  were 
not  so,  it  would  be  an  additional  reason  why  he  should  dis- 
mount. So,  too,  if  there  was  any  wind  from  the  southeast, 
which  would  prevent  his  hearing  the  noise  of  the  train,  all 
the  more  the  necessity  for  him  to  take  this  precaution  to  pro- 
tect himself. 

No  one  will  contest  the  proposition  that  a  traveler,  in  the 
exercise  of  due  care,  is  entitled  to  rely  on  the  statutory  warn- 
ings. But  the  troublesome  question  always  is,  was  the 
traveler  exercising  such  care  ?  When  the  facts  are  undis  - 
puted,  and  are  such  that  different  conclusions  cannot  reason- 
ably be  drawn,  the  question  is  one  of  law  for  the  court.  It 
seems  to  us  only  common  sense  that  he,  in  crossing  a  place 
the  very  existence  of  which  is  notice  of  danger,  should  stand 
in  no  better  position  than  a  pedestrian.  In  a  second  he  can 
become  a  pedestrian,  and  in  a  second  or  two  more  place 
himself  in  position  to  know  whether  there  is  danger.  If 
there  is  no  danger,  he  can  mount,  and  proceed  with  the  de- 
lay of  only  a  few  seconds.  If  there  is  danger,  he  can  avoid 
it.     We  think  the  law  requires  that  he  should  take  this  pre- 
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caution,  and  does  not  permit  him  to  rely  solely  upon  his 
sense  of  hearing  and  the  performance  of  duties  imposed 
upon-'Others.  Is  it  not  common  prudence  for  one  in  entering 
a  dangerous  place  to  take  that  course,  which  involves  no 
inconvenience,  delay,  or  trouble  to  himself,  and  which  will, 
if  followed,  insure  his  own  safety  as  well  as  that  of  others  ? 
If  it  is,  the  law  requires  him  to  take  it. 

The  plaintiff  in  this  case  was  in  a  better  position  to  pro- 
tect himself  than  was  the  plaintiff  in  Phillips  v.  Railway 
Co.,  Ill  Mich.  274,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  319.  69 
N.  W.  496.  Mr.  Phillips  was  quite  deaf.  He  was  riding  in 
a  single  carriage,  with  the  top  up  and  curtains  off.  He 
could  not  see  the  train  while  sitting  in  his  carriage,  because 
a  pile  of  wood  obstructed  his  view,  but  could  have  seen  it  if 
he  had  stopped,  stood  upright  in  his  carriage,  and  looked. 
This  court,  in  a  unanimous  opinion  written  by  Chief  Jus- 
tice Long,  held  that  it  was  negligence  in  Mr.  Phillips  not 
to  take  this  precaution,  and  that  it  barred  his  right  of  recov- 
ery. We  are  of  the  opinion  that  the  circuit  judge  was  right 
in  directing  a  verdict.     Judgment  affirmed. 

Hooker  and   Long,  JJ.,   concurred  with   Grant,  C.  J. 

Moore,  J.  (dissenting).  I  cannot  agree  with  the  conclu- 
sion reached  by  the  Chief  Justice.  I  do  not  think  Gardner 
V,  Railroad  Co.,  97  Mich.  240,  56  N.  W.  603,  and  Braudy  v. 
Railway  Co.,  107  Mich.  100,  64  N.  W.  1056,  apply  to  this 
case.  The  plaintiff  in  each  of  those  cases  was  upon  foot, 
and  in  each  instance,  if  he  had  looked,  would  have  had 
abundant  opportunity  to  see  the  danger  when  he  was  yet  in 
a  place  of  safety.  Not  only  have  pedestrians  the  right  to 
pass  in  the  public  highway,  but  persons  riding  in  carriages 
and  wagons  and  upon  bicycles.  What  would  be  reasonable 
care  in  a  prudent  person  riding  in  a  wagon  might  not  be 
reasonable  care  by  a  prudent  person  riding  upon  a  bicycle. 
What  would  be  reasonable  care  in  the  case  of  a  prudent 
bicycler  might  not  be  reasonable  care  in  the  foot  passenger. 
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It  is  true  a  railroad  crossing  is  a  place  of  danger,  and  one 
may  not  cross  it  recklessly  or  negligently.  He  must,  if  he 
would  be  protected,  exercise  such  reasonable  care  as  an  ordi  - 
narily  prudent  man  would  exercise  under  like  circumstances. 
In  the  case  of  a  foot  passenger,  the  courts  say,  if  he  had  an 
opportunity  to  look  and  listen  after  passing  the  obstruction 
and  while  in  a  place  of  safety,  he  is  guilty  of  contributory 
negligence  if  he  fails  to  do  so.  The  courts  also  hold  that 
one  riding  in  a  wagon  is  bound  to  stop  and  listen,  if  there 
are  obstructions  in  the  way  of  vision,  because  it  is  well 
understood  that  the  noise  accompanying  locomotion  by  ani- 
mals and  a  wagon  might  prevent  one  from  hearing  the  ap  - 
proach  of  the  train  a  view  of  which  was  obstructed,  and, 
under  such  circumstances,  to  fail  to  stop  is  not  the  exercise 
of  the  reasonable  care  of  a  prudent  man.  All  of  us  who 
know  anything  about  the  use  of  a  bicycle  know  there  is  no 
appreciable  noise  in  its  use.  The  noise  of  an  approaching 
train  would  not  be  drowned  in  any  degree  by  the  noise  of 
the  wheel.  .  It  is  also  true  that,  while  the  machine  is  under 
much  better  control  than  a  carriage  propelled  by  horses,  it 
cannot  be  stopped  as  quickly  as  a  pedestrian  may  stop.  In 
the  case  at  bar  the  record  shows  Dr.  Lau  approached  the 
crossing  appreciating  it  was  a  place  of  danger.  He  ran  his 
wheel  as  slowly  as  possible  and  have  it  stand  up.  He  looked 
and  listened.  There  was  a  curve  in  the  track.  His  line  of 
vision  after  passing  the  obstruction  one  witness  states  would 
not  reach  more  than  25  feet  down  the  track.  The  night  was 
still.  What  little  wind  there  was  came  from  the  southeast. 
Dr.  Lau  was  going  north.  He  listened,  and  heard  nothing. 
The  record  discloses  testimony  tending  to  show  the  train  was 
coming  from  the  east  at  the  rate  of  12  miles  an  hour,  making 
a  flying  switch.  The  steam  was  shut  off  from  the  engine; 
no  bell  was  rung ;  no  whistle  blown ;  no  warning  given ;  no 
watchman,  gate,  or  lights  at  the  crossing.  It  was  very  quiet. 
As  Dr.  Lau  passed  the  obstruction  to  his  line  of  vision,  he 
was  instantly  struck,  receiving  injuries  resulting  in  the  am- 
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putation  of  one  of  his  feet  and  other  permanent  disabilities. 
How.    Ann.   St.  §  3375,   requires  a  bell  and  a  steam  whistle 
upon  each  locomotive  engine,  and  that  the  bell  shall  be  rung: 
continuously,  and   the  whistle  twice   sharply   sounded,    at 
least  40  rods  before  the  crossing  is  reached,  and  makes  the 
company  liable  for  all  damages  which  shall  be  sustained  by 
any  person  by  reason  of  such  neglect.     The. testimony  of  the 
plaintiff  is  to  the  effect  that  the  bell   was  not  rung  and  the 
whistle  not  blown.     The  liability  of  the  railroad  company 
attached  unless  the  defendant  was  guilty  of  such  a  degree  of 
negligence   as   to  relieve  it.     Sanborn  v.    Railroad   Co.,  91 
Mich.  538,  50  Am.  &  Eng.  R.   Cas.  114,  52  N.  W.  153.     In 
that  case  it  was  said  by  Justice  Long  :  *'The  law  is  there- 
fore well   settled   that  a  traveler  upon   the   highway   has  a 
right  to  assume   that  a  railway  company  will   thus  perform 
its   statutory  duty,   and   one   on  a  highway,   when  he   ap- 
proaches a  railway  crossing,  and  can  neither  see  nor  hear 
any  indications   of  a  moving  train,  is   not   chargeable  with 
negligence  for  assuming  that  there  is   no  train   sufficiently 
near  to  make  the  crossing  dangerous.     One  in  such  a  posi- 
tion has  a  right  to  assume  that  a  railroad  company  in  hand- 
ling its  cars   will  act   with   appropriate   care,    and   that  the 
usual   signals  of  approach   will  be   reasonably  given.*'     la 
the  opinion  written  by  Justice   Montgomery  it  is  said : 
**The  statute  imposes  a  positive  duty  upon  the  railroad  com- 
pany to   sound  its   whistle   and  to  ring  its  bell  at  a  certain 
point.      It    is    a    well-known    fact    that    not    only    those 
about  to  cross   a  railroad   track,  but  those  in   the  imme- 
diate  vicinity,   lawfully   there,    are   frequently   induced    to 
rely    upon  the    performance    of    this    statutory    duty.      If 
they   do    so,    and  without    fault   of    their    own    suffer    an 
injury,  we   see   no  reason  why   the  statute  should   not  be 
so  construed  as  to  protect  them.'*     See,  also,  Guggenheim  z'. 
Railway  Co.,  66  Mich.  150,  32  Am.  &  Eng.  R.  Cas.  89,  33  N. 
W.  161;  Richmond  v.  Railway  Co.,  87  Mich.,  at  page  380^ 
49  Am.  &  Eag.  R.  Cas.  367,  49  N.  W.  622 ;  Van  Auken  v. 
Railway  Co.,  96  Mich.  307,  55  N.  W.  971.      The  case  of 
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Hobertson  v.  Railroad  Co.,  180  Pa.  St.  43,  7  Am.  &  Eng.  R. 
•Cas.,  N.  S.,  605,  36  Atl.  403,  is  cited  as  supporting  the  dispo- 
:sition  made  of  the  case  by  the  circuit  judge.  This  court  has 
mot  been  inclined  to  follow  the  Pennsylvania  courts  in  negli  - 
gence  cases,  but,  if  it  was  so  inclined,  the  facts  in  the  Penn- 
sylvania case  are  so  different  from  the  case  at  bar  its 
decision  is  not  controlling.  The  plaintiff  in  that  case  was 
traveling  upon  a  highway  which  crossed  four  railroad  tracks. 
As  he  approached  the  crossing,  a  freight  train  was  passing 
upon  one  of  the  tracks  nearest  to  him.  He  did  not  dismount, 
but  rode  his  wheel  in  circles  in  the  highway.  As  soon  as  the 
freight  passed  the  highway,  without  ascertaining  whether 
the  other  tracks  were  free,  he  started  to  cross  them,  and  was 
struck  by  a  train  coming  from  the  direction  in  which  the 
freight  train  was  going.  Under  such  circumstances,  it  might 
^well  be  said  his  want  of  care  caused  the  injury.  Men  and 
women  riding  bicycles  have  the  same  right  to  use  the  high  - 
ivays  which  is  accorded  to  pedestrians  and  to  persons  riding 
in  carriages.  It  is  their  duty  to  recognize  that  railroad 
crossings  are  places  of  danger,  and  must  be  approached  with 
care.  They  have  a  right  to  expect  the  employees  of  the 
railroad  company  will  comply  with  the  provisions  of  the 
statute,  but  this  right  of  reliance  will  not  excuse  them  if  they 
are  heedless  and  negligent.  It  is  their  duty  to  exercise  such 
reasonable  care  as  an  ordinarily  prudent  person  would  use 
under  like  circumstances.  If,  when  they  are  doing  this,  they 
are  injured,  because  of  the  failure  of  the  railroad  company  to 
ring  the  bell  and  blow  the  whistle,  the  railroad  company  is 
liable  for  the  damage  done  to  them.  Whether  in  this  case 
the  plaintiff  approached  the  crossing  in  the  exercise  of  such 
reasonable  care  as  a  person  of  ordinary  prudence  would  use 
under  like  circumstances  was,  we  think,  a  question  which 
should  have  been  submitted  to  the  jury.  Carver  v.  Plank - 
Road  Co.,  61  Mich.  584,  28  N.  W.  721;  Little  v.  Railway 
Co.,  78  Mich.  205,  44  N.  W.  137 ;  Breckenfelder  v.  Railway 
Co.,  79  Mich.  560,  44  N.  W.  957  ;  Richmond  v.  Railway  Co., 
-87    Mich.   374,  49  Am.  &  Eng.  R.  Cas.  367,  49  N.  W.  621 ; 
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Rascher  v.  Railway  Co.,  90  Mich.  413,  51  N.  W.  463;  Ash- 
man V.  Railroad  Co.,  90  Mich.  567,  53  Am.  &  Eng.  R.  Cas. 
80,  51  N.  W.  645.  Judgment  should  be  reversed,  and  a  new 
trial  ordered. 

Montgomery,  J.,  concurred  with  Moore,  J. 


Schaidler 

V, 

Chicago  &  N.  W.  Ry.  Co. 

{Supreme  Court  of  Wisconsin ^  April  4,  i8gg.) 

Accident  at  Crossing — Proximate  Cause — Question  for  Jury. — 
While  plaintiff's  decedent  was  attempting  to  drive  a  wagon  across 
defendant's  tracks  at  a  highway  crossing,  defendant's  train,  which 
approached  without  giving  the  statutory  signals,  collided  with  the 
team,  and  decedent  was  killed.  Decedent's  view  of  the  tracks  in 
the  direction  from  which  the  train  approached  was  obscured  until 
he  was  within  a  few  feet  of  the  railroad,  and  there  was,  evidence 
tending  to  show  that  he  stopped  at  such  point  and  looked  for 
approaching  trains,  held^  that  whether  the  failure  to  give  the 
statutory  signals  was  the  proximate  cause  of  the  accident  was  a 
question  for  the  jury. 

Hypothetical  Questions— Medical  Experts.— It  is  error  to  allow 
medical  experts  to  answer  a  hypothetical  question  as  to  the  cause  of 
a  death,  unless  it  embraces  all  the  known  and  pertinent  conditions. 

Rennarks  of  Counsel.— In  an  action  for  wrongful  death,  improper 
remarks  of  counsel  which  are  liable  to  mislead  the  jury  when 
estimating  damages  should  be  excluded  from  the  consideration  of 
the  jury,  it  not  being  sufficient  to  merely  declare  them  improper. 

Wrongful  Death — Action  by  Widow— Damages.* — In  an  action  by 
the  widow  to  recover  for  the  death  of  her  husband,  it  is  error  to 
instruct  that  the  jury  should  ^'consider  the  value  of  the  support  and 
protection  of  the  plaintiff  by  her  husband  during  the  time  which  he 
probably  would  have  lived,  and  supported  and  provided  for  her," 
as  the  word  "protection"  might  cause  the  jury  to  believe  there  could 
be  a  recovery  for  more  than  the  pecuniary  loss  caused  by  the  death. 

^  ♦See  notes,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  750  et  seq. 
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Submitting  General  Verdict  with  Specific  Questions. — It  is  error 
to  submit  a  general  verdict*in  conaection  with  a  number  of  specific 
questions,  with  a  lengthy  charge  thereon,  some  portions  of  which 
are  applicable  to  some  of  such  questions. 

Special  Verdict — Charge. — It  is  error  to  give  a  charge  upon  several 
specific  questions  submitted  in  which  the  charge  upon  each  ques- 
tion is  given  in  detached  fragments. 

Appeal  by  defendant  from  Monroe  county  circuit  court. 
Reversed. 

John  T.  Fishy  for  appellant. 
D,  F.  Jones,  for  respondent. 

Cassoday,  C.  J.  This  action  was  brought  to  recover 
damages  for  the  death  of  John  F.  Schaidler,  husband  of  the 
Case  stated         plaintiff,   resulting    from   injuries  received    by 

him,  October  4,  1895,  at  a  crossing  of  the 
defendant's  railroad  track  with  a  certain  highway  leading 
from  the  village  of  Norwalk  to  Ridgeville,  in  Monroe  county. 
Issue  being  joined  and  trial  had,  the  jury  at  the  close  of  the 
trial'  returned  a  special  and  also  a  general  verdict  to  the 
effect  (l)  that  the  deceased  was  injured  in  his  person  at  the 
highway  crossing  in  question  October  4,  1895;  (2)  that  the 
whistle  of  the  head  locomotive  was  not  blown  at  the  whist- 
ling post  80  rods  north  of  the  crossing;  (3)  that  the  bell  of 
the  head  locomotive  was  not  rung  80  rods  north  of  the 
highway  crossing  and  from  thence  until  the  locomotive 
passed  the  crossing;  (4)  that  such  failure  to  ring  the  bell  or 
blow  the  whistle  was  the  proximate  cause  of  the  injury;  (5) 
that  the  deceased  was  not  guilty  of  any  want  of  ordinary 
care  on  his  part  which  proximately  caused  or  contributed  to- 
such  injury;  (7)  that  such  injury  was  an  adequate  and 
efficient  cause  of  the  death  of  the  deceased;  (8)  that  the 
deceased,  prior  to  October  4,  1895,  did  have  diabetes  mellitus, 

(9)  but   had  recovered  from   such  disease  October  4,  1895; 

(10)  that  the  deceased  died  of  diabetes  mellitus ;  (11)  that 
such  disease  was  precipitated  by  the  injury  received  by  himi 
at  the  time  and  place  in  question;   (12)  that  he  would  have 
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lived  longer  than  he  did  if  he  had  not  met  with  the  accident 
in  question;  (13)  that  a  man  of  ordinary  intelligence  and 
prudence,  considering  the  business  carried  on  by  the  defend- 
ant, ought  to  have  reasonably  expected,  under  all  the 
attending  circumstances,  that  the  failure  to  blow  the  whistle 
or  the  failure  to  ring  the  bell  would  likely  result  in  an  injury 
to  a  traveler  on  the  public  highway  at  the  crossing  in  ques  - 
tion;  (14)  that  the  plaintiff,  as  such  widow,  has  sustained 
pecuniary  loss  by  reason  of  such  death  to  the  amount  of 
$2,000;  (15)  that  they  found  for  the  plaintiff.  From  the 
judgment  entered  upon  such  verdicts  the  defendant  brings 
this  appeal. 

On  the  day  in  question  the  deceased  started  from  his  home 
at  Ridgeville,  some  distance  northeasterly  of  the  crossing  in 
question,  with  a  team  and  lumber  wagon  loaded  with  hogs 
in  a  rack;  that  he  passed  over  the  crossing  in  question,  and 
went  in  a  southwesterly  direction  to  Norwalk,  which  was 
about  4  miles  from  Ridgeville ;  that  after  disposing  of  his 
hogs  he  started  home  by  the  same  route;  that  as  he 
approached  the  crossing  the  highway  ran  along  on  the  west 
side  of  the  defendant's  right  of  way,  but  at  a  very  much 
lower  grade;  that  at  a  distance  of  373  feet  south  of  the 
crossing  the  highway  was  about  17  feet  lower  than  the 
crossing;  that  from  that  point  until  it  got  within  73  feet  of 
the  crossing  it  gradually  raised,  until  it  was  only  11  8-10 
feet  below  the  crossing,  and  continued  to  raise  until  it  got 
within  22  feet  from  the  railway  track,  when  the  ascent 
became  very  abrupt;  that  at  18  feet  from  the  crossing  the 
railway  track  was  7>4feet  higher  than  the  surface  of  the 
highway;  that  as  the  highway  came  near  the  crossing  it 
gradually  turned  towards  the  east ;  that  upon  the  northerly 
side  of  the  highway,  so  approaching  the  crossing  from  the 
direction  of  Norwalk,  there  was  a  high  embankment  upon 
the  westerly  side  of  the  defendant's  right  of  way,  with  rail- 
road ties  piled  on  the  top  of  it  adjacent  to  the  railroad  track, 
obstructing  the  view,  so  that  a  person  approaching  the  cross- 
ing from  that  direction   was  unable  to  see  a  train  coming 
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from  the  north  until  within  a  few  feet  from  the  track ;  that 
such  an  embankment  came  to  within  18  or  20  feet  of  the 
track;  that  a  person  could  not  see  a  train  approaching  from 
the  north  at  any  considerable  distance  until  he  got  so  near 
the  track  that  the  embankment  with  the  ties  piled  thereon 
would  not  obstruct  his  vision.  There  is  testimony  tending  to 
prove  that  when  the  deceased  came  to  that  little  hill,  going 
up  to  the  crossing,  he  stopped  a  second,  looked  towards  the 
crossing,  and  drove  on  again;  that  his  team  walked  up, 
going  to  the  crossing;  that  then,  at  the  same  time  that  the 
horses  stepped  on  the  crossing,  the  train  came  along;  that 
the  off  horse  tried  to  jump  over,  and  got  hit  by  the  engine ; 
that  the  deceased  tried  to  jerk  them  back ;  that  the  collision 
threw  the  horses  back,  and  broke  up  the  wagon  tongue  and 
reach,  and  threw  everything  head  over  heels,  and  the  whole 
lot  fell  on  the  top  of  the  deceased ;  that  the  whistle  was  not 
blown  before  the  train  reached  the  crossing,  nor  the  bell 
rung;  that  the. train  was   running  pretty   fast;  that  it   was 

downgrade;  that  the  train  was  not  using  any 
^SS^proxi-  steam.  Upon  the  record  before  us  we  do  not 
Quesuonior         feel  authorizcd  to  say,  as  a  matter  of  law,  that 

the  finding  of  the  jury  upon  either  the  first, 
second,  third,  fourth,  or  fifth  question  submitted  is  unsup- 
ported by  evidence. 

1.  Error  is  assigned  because  the  physicians,  as  medical 
experts  on  the  part  of  the  plaintiff,  were  allowed  to  answer 
this  hypothetical  question:  * 'Assuming  that  on  the  4th  day 

of  October,  1895,  the  deceased  was  a  young  man, 
Qu6«tion»-Med-   about  26  ycars  of  age;  that  he  was  a  farmer  by 

leal  Experts.  j  o     f  j 

occupation,  and  for  a  year  or  more  prior  thereto 
had  been  in  charge  of  a  farm,  working  the  same,  and  per- 
forming severe  manual  labor,  such  as  farmers  usually  per- 
form, during  that  time;  that  for  a  year  and  a  half  prior 
thereto  he  was  apparently  in  a  normal  state  of  health ;  that 
on  the  day  aforesaid  he  loaded  a  load  of  hogs,  and  went  with 
his  team  to  Norwalk,  a  distance  of  three  and  a  half  miles  or 
more,   and   transacted   his   business;    that  while   returning 
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home,  sitting  in  a  lumber  wagon,  he  attempted  to  drive  his 
team  and  wagon  across  the  defendant's  railroad  crossing  at 
a  point  mentioned  in  the  complaint;  that  the  defendant's 
locomotive  and  train  rushed  down  upon  him  while  his  team 
was  upon  the  crossing  aforesaid,  killing  one  horse  and 
throwing  the  deceased  to  the  ground  with  great  violence,  and 
hurling  the  wagon  and  rack  upon  him ;  that  a  few  hours 
later  he  spat  blood,  and  some  time  following  this  felt  sick, 
suffered  loss  of  strength,  appetite,  and  sleep;  that  he  was 
not  thereafter  able  to  perform  his  usual  work,  or  perform 
labor  of  any  kind  as  theretofore,  and  grew  steadily  weaker 
from  day  to  day;  that  on  or  about  the  16th  day  of  October, 
1895,  he  became  bedridden,  and  about  2  o'clock  of  the  same 
day  lapsed  into  unconsciousness,  accompanied  by  heavy 
breathing,  and  about  12  hours  thereafter  (1.30  o'clock, 
Thursday  morning,  on  the  17th  day  of  October,  1895, — 13 
days  after  the  injury)  he  died, — what,  in  your  opinion,  was 
the  cause  of  death?"  The  experts  found  difficulty  in  an- 
swering the  question.  One  of  them  said:  "The  immediate 
cause  of  death  would  have  to  be  found  upon  more  exact 
knowledge  as  to  his  condition  at  the  time ; ' '  that  the  exact 
cause  of  death  he  could  not  give,  but,  confining  himself 
to  the  facts  recited  in  the  question,  he  would  attribute  his 
death  to  the  accident.  Another  answered  the  same  way, 
upon  the  assumption  that  the  question  embraced  all  the  facts 
to  be  obtained.  Another  answered  the  same  way,  and  also 
said  that  in  his  opinion  the  man  died  of  disease  produced  or 
intensified  by  the  accident ;  that  the  accident  might  not  have 
caused  the  immediate  disease  of  death ;  that  he  did  not  know 
what  the  disease  was,  and  from  the  statement  of  facts  given 
to  him  he  could  not  with  any  certainty  tell  what  that  disease 
was.  No  physician  was  called  to  attend  the  deceased  until 
the  day  before  he  died,  and  that  physician  was  not  sworn  on 
behalf  of  the  plaintiff.  He  was  subsequently  sworn,  how- 
ever, and  testified  (what  is  now  conceded)  that  he  was  called 
to  administer  to  the  deceased  October  15,  1893 ;  that  he  then 
found  him  suffering  from  diabetes  mellitus,  or  what  is  called 
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3.  Upon  such  question  of  damages,  there  is  one  clause  of 
the  charge  of  the  court  to  the  jury  which  is  objectionable, 
and  to  which  exception  was  taken,  and  which  is  to  the  effect 

that  the  jury  should  **consider  the  value  of  the 
^cSonH)?®**^  support  and  protection  of  the  plaintiff  by  her 
Damages.  husbaud  duriug  the   time   which   he   probably 

would  have  lived  and  supported  and  provided 
for  her,"  etc.  The  jury  were,  as  we  think,  authorized  to  find 
that  the  word  ** protection,'*  as  thus  used,  meant  something 
more  than  support  or  pecuniary  loss.  It  implies  affectionate 
guardianship, — compensation  for  injury  to  the  feelings,  as 
distinguished  from  pecuniary  loss,  or  even  physical  suffering. 
Stand.  Diet. 

4.  The  submitting  of  a  general  verdict  in  connection  with 
14  specific   questions,   with   a   lengthy  charge  to  the   jury 

thereon,  and  some  portions  of  which  are  appli- 
oeSSSfvfrdict  cable  to  some  of  such  specific  questions,  not 
Questions.  ouly  tended  to  mislead  the  jury,  but  is  contrary 

to  the  recent  ruling  of  this  court.  Ward  v. 
Railroad  Co.  (Wis.)  78  N.  W.  442,445,446.  The  rules 
there  stated  should  be  followed.     The  charge  in   the  case   at 

bar  is  open  to  the  criticism  that  the  charge  upon 
-ol2Ji7®''***°'     each  of   several  of  the   specific   questions   sub  - 

mitted  is  given  in  detached  fragments,  distant 
from  each  other,  in  violation  of  the  recent  ruling  of  this  court 
in  McDermott  z/.  Jackson,  78  N.  W.  598.  There  may  be 
other  errors,  but  what  has  been  said  will,  it  is  believed,  be  a 
suflScient  guide  upon  the  new  trial.  The  judgment  of  the 
circuit  court  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial. 
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MOTT 

V. 

Detroit,  G.  H.  &  M.  Ry.  Co. 

{Supreme  Court  of  Michigan^  May  9,  iSgg.) 

Accident  at  Crossing — Question  for  Jury. — Plaintiff,  while  driving- 
across  defendant's  track  in  a  city  street  when  it  was  dark  and  some- 
what fogg-y,  was  run  into  and  injured  by  a  hand  car.  The  charge 
of  negligence  was  the  unreasonable  speed  of  the  car,  and  the 
absence  of  any  warning  or  signal  of  its  approach  ;  and  there  was 
evidence  tending  to  sustain  it.  And  plaintiff  testified  that  he 
stopped  when  within  two  rods  of  the  track  and  looked  for  approach- 
ing cars,  and  continued  to  look  and  listen,  but  did  not  see  the  car 
until  .upon  the  track.  The  noise  from  a  power  house  prevented,  to 
some  extent,  one  from  hearing  the  approach  of  the  car  ;  afid  it  was 
not  customary  for  hand  cars  to  be  run  at  night.  Held,  that  it  was 
not  error  to  refuse  to  direct  for  defendant. 

Same — Speed  of  Car— Evidence.* — The  opinion  of  a  witness  as  to 
the  speed  of  the  car  was  inadmissible,  it  not  having  been  proved 
that  he  had  sufficient  experience  to  give  his  opinion  on  the  subject, 
nor  that  his  observation  was  sufficient  to  enable  him  to  form  an 
opinion. 

Evidence — Adnr^issions  of  Servant— Redirect  Exanr^ination. — It  was 
error  to  permit  plaintiff's  witness  to  testify  on  redirect  examination 
as  to  damaging  admissions  made  by  the  section  foreman,  in  charge 
of  the  car,  in  a  conversation  with  witness  on  the  day  after  the  acci- 
dent, as  such  testimony  had  no  bearing  upon  the  matters  inquired 
into  upon  the  cross-examination,  and  the  foreman  could  make  no 
admissions  binding  upon  defendant. 

Same— Exclanr^ations  of  Pain.f — In  such  actions,  testimony  as  to 
exclamations  of  pain  made  by  plaintiff,  is  not  admissible  in  evidence, 
unless  they  were  made,  not  merely  before  the  suit,  but  before  the 
controversy  existed  upon  the  facts. 

Argument  to  Jury. — In  such  action,  unwarranted  denunciations 

♦See  McVey  v,  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  13  Am.  &  Eng. 
R.  Cas.,  N.  S.,  788,  and  notey  p.  799. 
f  See  note  at  end  of  case. 

15  (N  s)  A  &  B  R  Cas— 8 
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\  -of  physicians  testifying-  for  defendant  should  not  have  been   per- 

I  knitted  in  an  argument  to  the  jury. 

Crossing  in  Front  of  Moving  Car.*  —  A  driver  seeing  a  car 
approaching  is  guilty  of  negligence  per  se  in  urging  his  horse  upon 
the  track  when  the  car  is  so  near  that  a  collision  takes  place  between 
the  car  and  his  vehicle  ;  and  in  an  instruction  on  the  subject  the 
word  '^negligently'*  should  not  be  so  inserted  as  to  leave  it  for  the 
jury  to  decide  whether  such  conduct  is  negligence. 

Mortality  Tables. f  —  As  there  was  no  testimony  to  show  that 
plaintiff  had  sustained  permanent  injury,  mortality  tables  were  not 
^admissible  in  evidence. 

Error  by  defendant  to  Shiawassee  county  circuit  court. 
Reversed. 

About  7.15  on  the  evening  of  October  1,  1897,  plaintiff, 
with  his  horse  and  buggy,  was  driving  across  the  defendant's 
track,  in  the  city  of   Owosso,  on  Smith  avenue.     A  section 

crew,   consisting  of  five  men,  was  coming  from 
*"*  the   east   on   a   hand    car.     It  was   dark   and 

:somewhat  smoky  and  foggy.  The  section  crew  had  been 
■detained  at  the  Corunna  coal  mines,  in  moving  some  tracks, 
-and  were  later  than  usual  in  going  home.  The  hand  car 
struck  the  rear  wheel  of  the  buggy,  overturning  it  and  throw- 
ing the  plaintiff  out.  He  did  not  see  the  hand  car,  nor  did 
those  upon  the  hand  car  see  plaintiff's  horse  and  buggy, 
-until  just  about  as  the  collision  occurred.  The  forward 
wheels  of  the  hand  car  were  derailed.  Plaintiff  was  found 
upon  the  ground,  and  was  taken  into  the  power  house  of  an 
•electric  lighting  plant  near  by.  A  physician  was  called  to 
see  him,  examined  him,  and  found  him  somewhat  bruised, 
and  his  shoulder  somewhat  injured  and  partially  dislocated. 
The  physician  put  his  arm  in  a  sling,  and  plaintiff  went  to 
the  home  of  Dr.  Arnold,  the  local  physician  of  the  defendant. 
The  doctor  evidently  did  not  consider  it  necessary  to  make 
•  examination  that  night,  and  told  him  to  come  in  the  morning. 
^Plaintiff  started  for  Dr.  Arnold's   office  in  the  morning,  but, 

»See  notes,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  471  and  474. 
•.fSee  note,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  p.  435. 
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after  going  a  part  of  the  distance,   returned  to  his  house  ; 
feeling,  as  he  testified,  unable  to  proceed  further.     The  doors 
of  the  power  house  were  open,  and  the  witnesses  all  agreed 
that  the  noise  therefrom  prevented,  to  some  extent,   at  least, 
one   from   hearing  the   approach  of  the  hand  car.     Plaintiff 
testified  that,  when  within  about   two   rods  of  the  track,  he 
stopped   a   second  or  two,    and   looked   and   listened;  that 
neither  seeing  nor  hearing  anything  he  proceeded,  still  look- 
ing up  and  down  the  track,    and  just  as  his  horse  was  upon 
the  track,  he  saw  the  hand  car  approach.     The  charge   of 
negligence  is  the  unreasonable  speed  of  the  hand  car,  and  the 
absence   of  any  warning  or  signal   of   its  approach.     The 
testimony  on   the   part   of  the  defendant  is  that  the  speed  of 
the  car  was  four  to  five  miles  an  hour,  and  that  a  signal  was 
given  by  the  foreman   as  they  came  through  the  fence  of  the 
cattle  guard.     The  testimony  on  the  part  of  the  plaintiff  is 
that   the  speed  was   much   greater,  and  that  no  signal  was 
given  until  just  about  as  the   accident   occurred,   when   the 
foreman  cried,  **Look  out ! ' '     Plaintiff  recovered  verdict  and 
judgment  for  $2,000.     A  motion  for  a  new  trial  was  made, — 
urging,  among  other  things,  that   the  verdict  was  excessive. 
A  new  trial  was  denied,  to  which  defendant  took  exceptions. 
At  the   request  of   the  defendant,  the  court  instructed  the 
jury  as  follows :     **(l)  A  person  about  to  cross  a  railroad 
track   is  bound    to  recognize  the  danger,  and  to  make  use  of 
the   sense  of  hearing   and   of  sight  to  ascertain,  before  at- 
tempting to  cross,  whether  a  hand  car  is  in  dangerous  prox- 
imity.    If  he  ventures  upon   the  track  without  doing  this,  it 
must  be  at  his  own  risk;  and,  if  he  sustains   injury  thereby, 
he  cannot  recover,  because   of  his  contributory  negligence. 
(2)  A  person  familiar  with  a   railroad   crossing  having  been 
frequently  over  it,  and  knowing  its  location,  when  approach- 
ing  the  same  is   under  the   highest   possible   obligation  to 
observe  such  precautions  as   are  needful  to  avoid    collision ; 
and   failure   to  do  so    would    be  contributory  negligence, 
which   would   prevent   a    recovery  for  damages   if   an   in- 
jury resulted.     (3)  One   approaching    a    railroad   track,  if 
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the  view  is  unobstructed,  must  look,  and,  if  the  view  is 
obstructed,  he  must  stop,  look,  and  listen;  and  it  will 
be  presumed  that  he  actually  saw  what  he  could  have 
seen  if  he  had  looked,  and  that  he  heard  what  he 
could  have  heard  if  he  had  listened.  *  *  *  (6)  If  the 
jury  find  the  plaintiff  could  have  heard  the  approaching  hand 
car  by  stopping  his  horse  and  listening  before  reaching  the 
railroad  track,  and  that  he  failed  to  stop  and  listen,  and  if 
you  find  that  this  failure  to  stop  and  listen  was  the  cause  of 
his  not  hearing  the  hand  car  approaching,  then  he  would  be 
guilty  of  contributory  negligence,  and  could  not  recover. 
(7 )  If  the  jury  find  from  the  evidence  in  this  case  that  the 
plaintiff  could  have  discovered  the  hand  car.  if  he  had  stop- 
ped, looked,  and  listened  for  it,  before  he  attempted  to  go  on 
the  track,  then  it  was  his  duty  to  have  done  so;  and,  if  you 
find  that  he  failed  to  do  so,  he  was  guilty  of  contributory 
negligence,  and  cannot  recover.  (8)  You  are  instructed  that 
it  was  the  duty  of  the  plaintiff,  before  attempting  to  cross  the 
railroad  track,  if  it  was  so  dark  that  he  could  not  see  a  hand 
car  that  might  be  approaching,  to  stop  and  listen;  and,  if 
you  find  his  failure  to  stop  and  listen  was  the  cause  of  his 
failing  to  discover  that  a  hand  car  was  approaching,  then  he 
would  be  guilty  of  contributory  negligence  and  could  not  re- 
cover." 

Geer  &  Williams  {E.  IV.  Meddmij^h,  of  counsel),  for  ap- 
pellant. 

Watson  &  Chapman y  for  appellee. 

Grant,  C.  J.  (after  stating  the  facts).  1.  Error  is 
assigned  upon  the  refusal  of  the  court  to  direct  a  verdict  for 
the  defendant.     We  think  the  case  was  a  proper  one  for  the 

determination  of  a  jury,  both  as  to  the  negli- 
ol^SMaues-    gence  of  defendant  and  contributory  negligence 
^^  ^  on  the  part  of  the  plaintiff.     The  rules  of  the 

corporation  provide  that  **hand  cars  must  not  be  on  the  main 
line  during  a  fog  or  snowstorm,  or  at  night,  except  in  urgent 
cases,  and  then  only  when  ordered  by  the  road  master."     It 
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was  not  customary  for  hand  cars  to  be  run  at  night.  It  was 
not,  therefore,  the  duty  of  the  plaintiff  to  be  on  the  lookout 
for  them.  When  he  had  exercised  that  degree  of  care  required 
of  him  in  looking  out  for  trains,  he  had  complied  with  the 
law.  If  it  be  conceded  that  there  was  no  negligence  in  run- 
ning the  hand  car  in  the  night,  common  prudence  required 
those  in  charge  to  run  it  over  the  street  at  a  very  moderate 
rate  of  speed,  especially  in  view  of  the  darkness,  and  the 
noise  made  by  the  electric  lighting  plant.  We  are  not  pre- 
pared to  say  that  it  would  not  be  negligence  to  run  it,  even 
at  the  rate  of  speed  testified  to  by  the  witnesses  for  the 
defendant,  without  any  warning.  The  weight  of  the  car,  the 
tools  and  the  men  upon  it,  was  nearly  3,000  pounds.  The 
momentum  of  such  a  weight  at  five  miles  an  hour  would 
demolish  any  ordinary  vehicle.  The  instructions  quoted 
above  were  sufficiently  favorable  to  the  defendant. 

2.  One  George  Jackson  was  walking  on  the  west  side 
of  the  avenue,  going  south.  As  he  reached  the  track  he 
turned  to  the  east  side  of  the  avenue,  and  then  stepped  off 
the  track  on  the  sidewalk  to  the  south.  As  he  was  walking 
he  neither  saw  nor  heard  anything  coming  on  the  track  from 
the  east.  On  his  direct  testimony  he  said  :  **I  don't  think  I 
was  ten  feet  from  the  hand  car  when  I  first  saw  it.  It  had 
not  come  through  the  fence.  I  did  not  hear  it  before  I  saw  it. 
I  turned  to  see  whether  they  would  run  into  these  people.  I 
saw  it  strike  the  buggy  on  defendant's  track.  As  I  saw  one 
I  saw  the  other,  right  at  the  same  instance  that  they  struck 
the  buggy."  He  further  testified  that  he  had  observed  bodies 
move  and  in  motion  a  good  many  times,  and  had  seen  horses 
trot  and  run.  Under  objection  and  exception,  he  testified 
that  in  his  judgment  the  car  was  going  at  least  12  or  15  miles 
an  hour.  On  cross-examination  he  testified:  **I  was  not 
to  exceed  six  feet  south  of  the  track  when  I  heard  a  noise 
just  behind  me,  a  little  to  the  left.  I  turned  to  the  right,  and 
saw  the  collision.  That  is  all  the  opportunity  I  had  to  see 
the  car.  It  ran  from  the  east  side  of  the  track,  where  the 
cattle  guards  are,  over  to  the  buggy,  while  I  was  turning  to 


118  CROSSINGS  Vol  XV 

(NS) 

Mott  V,  Detroit,  etc.,  Ry.  Co 

the  right ;  and  the  first  I  saw  of  the  horse  and  buggy  was 
when  it  collided  with  the  car.  I  could  not  tell  how  fast  the 
horse  was  going.  I  knew  it  would  be  upon  a  trot,  but  at 
what  rate  of  speed  I  couldn't  say.  It  happened  so  quick  I 
could  not  designate  the  speed  they  were  going. ' '  On  redirect 
examination  he  testified  :  **I  should  say  the  horse  was  going 
just  a  fair  road  gait, — perhaps  three  or  four  miles  an  hour  ; 
not  running.'*  He  further  testified  on  recross -examination  : 
**I  had  a  better  chance  to  tell  the  speed  of  the  hand  car  going 
by  me,  because  I  could  hear  that.  My  back  was  toward  it. 
The  first  thing  I  saw  was  when  they  came  together.  I  must 
have  discovered  the  speed  of  the  horse  and  the  car  at  the 
same  time."  There  was  no  other  evidence  on  the  speed  of 
the  car,  except  circumstances  and  results.  The  judge,  in  his 
charge,  gave  prominence  to  the  rate  of  speed ;  referring  to  it 
as  being  14  or  15  miles  an  hour.  Under  his  instruction  the 
jury  must  have  found  that  the  car  was  running  at  that  speed, 
for  this  is  the  sole  reference  he  makes  to  it,  and  he  charged 

that  such  a  rate  of  speed  would  be  negligence. 
oS^^i^SSSiM^     The  witness  was  not  shown  to  have  had  suffi  - 

cient  experience  to  give  his  opinion  as  to  the 
rate  of  speed,  under  the  rule  laid  down  in  Railroad  Co.  v. 
Huntley,  38  Mich.  537.  Neither  was  his  observation  sufl5- 
cient  to  enable  him  to  form  an  opinion.  This  evidence  was 
inadmissible,  and  the  court  should  have  excluded  it. 

3.  One  Blanche  Walton,  a  witness  for  the  plaintiff,  stood 
upon  the  sidewalk  near  the  track  at  the  time  of  the  accident. 
On  cross-examination  she   testified  that   Mr.   Hughes,  the 

section  foreman  in  charge  of  the  hand  car,  came 

Bvl  d  61106 — 

l^ijjjoMof  to  see  her  the  next  morning,  and  that  she  had  a 
^oSnation.       couvcrsatiou   with  him.     She  was  then  asked, 

* 'Didn't  you  state  to  him  that  you  heard  him 
make  the  outcry,  %ook  out,  there!'  just  as  he  was  coming 
through  the  cattle  guard?"  This  she  denied..  Several 
questions  of  this  character  were  put  to  the  witness,  but  she 
denied  having  made  any  such  statement.  On  redirect 
examination  the  witness  was  permitted,   under  objection  and 
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exception,  to  state  all  the  conversation  she  had  with  Mr:. 
Hughes  at  that  time,  and  testified  to  damaging  admissions, 
made  by  him,  the  general  effect  of  which  was  that  he  was  in 
fault.  Counsel  seek  to  defend  the  admission  of  this  testi- 
mony upon  the  ground  that  defendant's  counsel  had  brought 
out  a  part  of  the  conversation,  and  that  the  plaintiff  was 
therefore  entitled  to  the  whole  of  it.  The  case  is  not  within 
the  rule  claimed  by  the  plaintiff.  The  question  was  asked  i£ 
she  did  not  make  a  specific  statement,  evidently  for  the 
purpose  of  laying  the  foundation  for  impeaching  her.  Mr. 
Hughes  is  not  the  defendant,  and  was  in  no  position  to  make 
admissions  binding  upon  the  defendant,  under  the  well- 
settled  rule.  Andrews  v.  Mining  Co.  (Mich.)  72  N.  W.  242» 
and  cases  there  cited.  The  matters  testified  to  on  this  redirect 
examination  had  no  bearing  whatever  upon  the  matters, 
inquired  into  upon  the  cross-examination.  This  testimony 
was  very  damaging,  and  was  used  in  the  argument  of  counsel 
to  attack  Mr  Hughes  before  the  jury. 

4.  On  the    morning  after  the  accident,  plaintiff  sent    for 
one  of  the  attorneys  in  this  case   and  a  physician ;  and   suit 
was  commenced  on  that  day  by  the  issuing  of  summons,  and 
notice  served  by  the   attorneys   upon   the  agent 
of  the  defendant  of  the  assignment  of  the  claim  gJSfS'f  fSS^"^ 
to  them,  to  protect  their  fees.     The  testimony 
of  several  of  plaintiff's  witnesses,  who  were  his   particular 
friends,  to  exclamations  of  pain  extending  over  a  considerable 
period  after  suit  was   begun,  was  admitted,  under  objection. 
This  question  received  a   very  careful  consideration  in  Rail- 
road Co.  V,   Huntley,   supra,   where  Chief  Justice  Camp- 
bell said,  **The  general  rule  is  that  they  [these  statementsl 
-must  have  been  made  ante  litem  moiam,  which  is  interpreted 
to  mean,  not  merely  before  suit  brought,  but  before  the  con- 
troversy exists  upon  the  facts."     It  is  evident,   upon   this, 
record,  that  plaintiff   immediately  contemplated   a  lawsuits 
He  sent  for  a  physician  and  lawyer  at  the  same  time,  and  the- 
suit  was   commenced.      It   was   tried   first   in  the   January 
following,  the  jury  disagreeing,  while  the  second  trial  was  in. 
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March.  Under  these  circumstances,  we  think  his  exclama - 
tions  should  have  been  excluded.  All  the  physicians 
(both  his  own  and  the  defendant's)  testify  that,  applying  all 
the  customary  tests,  they  found  no  evidence  of  any  spinal 
trouble  or  permanent  injury.  Moreover,  his  own  physician 
testified  that  he  remained  in  bed  when  he  saw  no  reason  why 
he  should  not  get  up.  It  is  certainly  a  wholesome  rule  which 
excludes  such  statements  when  a  suit  is  pending,  and  the 
temptation  to  make  testimony  is  strong.  It  is  suggested  that 
this  testimony  was  admissible  under  Strudgeon  v.  Village  of 
Sand  Beach,  107  Mich.  496,  65  N.  W.  616.  We  think  not. 
In  that  case  the  plaintiff  was  an  infant  of  tender  years.  It 
was  there  said  :  **The  exclamations  were  made  by  a  child 
of  tender  years,  in  his  own  home,  and  not  in  the  presence  of 
any  medical  attendant,  and  under  circumstances  which 
indicated  that  they  were  natural  and  ordinary  exclamations 
of  pain,  called  out  by  the  suffering  of  the  plaintiff,  and  not  by 
any  motive  of  making  testimony  for  himself."  This  case  is 
rather  within  the  decision  of  Laughlin  v.  Railway  Co.,  80 
Mich.  154,  44  N.  W.  1049.  In  that  case  the  expressions 
were  excluded  because  made  **after  suit  was  commenced,  and 
about  the  time  it  was  expected  to  come  on  for  trial."  So  in 
this  case  the  suit  was  pending,  was  being  pushed  as  rapidly 
as  possible,  and  was  tried  shortly  after  the  expressions  were 
made.  Plaintiff  was  a  man  of  mature  years,  and,  aside  from 
his  expressions,  there  was  no  evidence  of  any  serious  injury. 
5.  Counsel  for  the  complainant,  in  his  argument  to  the 
jury,  called  the  two  physicians  who  testified  in  behalf  of  the 
defendant  **hirelings"  ;   denouncing  one  of  them,  by  the  name 

of  Arnold,  as  * 'Benedict"  Arnold.  One  of  these 
toJ25*°*  had  been  a   practicing   physician  for  37    years, 

and  was  a  graduate  of  the  University  of  Mich- 
igan and  of  the  College  of  Physicians  and  Surgeons  in  New 
York  City.  Among  other  things,  counsel  said:  **In  the 
first  place,  we  start  out  with  these  doctors, — hired  servants 
of  masters.  They  are  engaged  by  this  defendant,  and  to  do 
this  kind  of  work  for  them.     They  are  paid  from  their  treas- 
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ury,  and  they  go  with  a  pass  in  their  pockets.'*  We  think 
the  counsel  went  too  far  in  denouncing  these  witnesses, 
within  the  following  decisions  :  Rutter  v.  Collins,  96  Mich. 
510,  56  N.  W.  93;  Anderson  z;.  Railroad  Co.,  107  Mich.  591, 
65N.  W.  585;  Britton  z;.  Railroad  Co.  (Mich.)  76  N.  W. 
1043;  Geist  v.  Railway  Co.,  91  Mich.  446,  51    N.  W.    1112. 

6.  The  defendant  requested  the  court  to  instruct  the  jury 
as  follows  :  **If  the  jury  find  that  the  plaintiff  saw  the  hand 
car  before  he  reached  the  track  and  urged  his  horse  across 
the  track  in  front  of  the  hand  car,  then  he  would 

be  guilty  of  contributory  negligence,  and  your  SrSfS^i'oE?''* 
verdict  will  be  for  the  defendant, — *no  cause  of 
action.'*'  The  court  gave  this  instruction,  except  that  he 
inserted  the  word  ** negligently"  before  **urged."  This  left 
the  question  to  the  jury  to  determine  whether  such  an  act 
was  negligent  or  not.  There  being  no  dispute  about  it,  and 
no  two  inferences  to  be  drawn  from  it,  the  question  became 
one  of  law.  The  court  should  have  instructed  the  jury  that 
such  an  act  would  be  negligence /<?;-  se,  and  bar  the  right  of 
recovery. 

7.  Plaintiff  was  allowed  to  introduce  the  mortality  tables,, 
which  showed  that  plaintiff's  expectancy  of  life  was  about 
40  years.  These  tables  are  only  admissible  in  a  case  of 
permanent  injury,  or  where  the  suit   is  brought 

by  the   representatives   of   a   deceased    person.         tSSS.**^ 
Plaintiff  offered  no  testimony  to  show  any  per- 
manent injury.     All   the  physicians   found   no  evidence   of 
any,  and  he  himself,  upon  the  trial,  said  that  he   was  not  as 
bad  as  he   used  to   be.     This   testimony   should   have   been 
excluded. 

It  is  strenuously  urged  by  counsel  that  the  defendant  was 
entitled  to  a  new  trial  upon  the  ground  that  the  verdict  was 
excessive.  Since  we  have  reversed  the  judgment  on  other 
grounds,  we  do  not  deem  it  necessary  to  discuss  this  one. 

Many  other  errors  are  assigned  upon  the  admission  and 
rejection  of  testimony.     They  have  all   received  our  consid- 
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eratiotii  and  we  do  Hot  find  any   error  in   them.     Judgment 
reversed,  and  new  trial  ordered. 

Hooker,  J.,  did  not  sit. 

Montgomery,  J.  We  concur  in  the  opinion  of  the  Chief 
Justice,  with  the  exception  of  what  is  said  under  the  4th 
heading.  We  think  it  settled  by  our  decisions  that  excla  - 
mations  of  present  suffering  are  admissible  unless  made  to 
one  in  contemplation  of  his  becoming  a  witness.  Will  v. 
Village  of  Mendon,  108  Mich.  251,  66  N.  W.  58;  Strudgeon 
V,  Sand  Beach,  107  Mich.  496.  65  N.  W.  616. 

Moore  and  Long,  JJ.,  concurred  with   Montgomery,  J. 


NOTE. 

Declarations  of  Suffering. — In  Cleveland,  etc.,  R.  Co.  v.  Newell, 
104  Ind.  264,  54  Am.  Rep.  312,  the  court  said :  '^Counsel  for 
appellant  insist  that  exclamations  of  pain,  in  order  to  be  admissible 
iu  evidence,  must  be  contemporaneous  with  the  alleged  injury,  and 
the  then  existing  facts,  and  that  they  must  have  been  made  before 
sufficient  time  elapsed  to  enable  the  person  making  them  to  form 
plans  for  future  lawsuits.  They  insist,  further,  that  they  must 
have  been  made  ante  litem  motam,  not  only  before  suit  brought,  but 
before  the  controversy  existed  in  any  form.  In  a  general  sense, 
and  as  applicable  to  a  different  class  of  cases,  the  rule  as  stated  by 
counsel  is  approximately  correct.  Where,  however,  it  becomes 
important  to  illustrate  the  physical  or  mental  condition  of  an  indi- 
vidual, either^  at  the  time  an  injury  is  received,  or  from  thence  to 
the  time  of  inquiry  as  to  its  severity,  effect  and  nature,  we  think 
expressions  or  declarations  of  present  existing*  pain  or  malady, 
whether  made  at  the  time  the  injury  is  received,  or  subsequent  to 
it,  are  admissible  in  evidence.  Carthage  Turnp.  Co.  z/.  Andrews, 
102  Ind.  138  ;  Town  of  Elkhart  v.  Ritter,  66  Id.  136  ;  Howe  v.  Plain- 
field,  41  N.  H.  135;  Towle  v.  Blake,  48/^.  92  ;  Kennard  v.  Burton,  25 
Me.  39;  Hayatt  v,  Adams,  16  Mich.  180;  Elliott  r.  Van  Buren,  33  Id,  49, 
20  Am.  Rep.  668 ;  Brown  v.  N.  Y.  Cent.  R.  Co.,  32  N.  Y.  597  ;  Matte- 
son  V,  N.  Y.  Cent.  R.  Co.,  35  Id,  487  ;  Johnson  v,  McKee,  27  Mich. 
471 ;  Earl  v,  Tupper,  45  Vt.  275.  Expressions  of  present  existing- 
pain,  and  of  its  locality,  are  exceptions  to  the  general  rule  which 
excludes  hearsay  evidence.  They  are  admitted  upon  the  ground  of 
necessity,  as  being  the  only  means  of  determining  whether  pain  or 
suffering  is  endured  by  another.     Whether  feigned  or  not,  is  a  ques- 
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tion  for  the  jury.  Such  declarations  and  expressions  are  competent, 
reg'ardless  of  the  person  to  whom  they  are  made.  They  are  espe- 
cially competent,  and  of  more  weight,  when  made  to  a  physician 
for  the  purpose  of  receiving  treatment,  or  to  a  medical  expert  who 
makes  an  examination  at  the  request  of  the  opposite  party,  or  by 
the  direction  of  a  court,  for  the  purpose  of  basing  an  opinion  upon 
as  to  the  physical  situation  of  the  person  whose  condition  is  the 
subject  of  inquiry.  Quaife  v.  Chicago,  etc.,  R,  Co.,  48  Wis.  513,  33 
Am.  Rep.  821  ;  Atchison,  etc.,  R.  Co.  z^  Frazier,  27  Kans.  463.  It 
is  only  when  such  declarations  assume  the  form  of  a  narrative  of 
past  experience  or  suffering,  or  a  relation  of  the  cause  and  manner 
of  the  injury,  or  where  they  are  made  anle  litem  motam  to  one  not 
an  attending  physician  or  a  medical  expert,  under  the  condition  above 
mentioned,  that  their  admissibility  becomes  the  subject  of  serious 
discussion.  Statements  of  past  sufferings  and  pains,  when  not 
made  to  a  medical  expert  for  the  purpose  of  enabling  him  to  form 
an  opinion  upon  with  a  view  to  treatment,  or  other  legitimate  pur- 
pose, are  clearly  inadmissible.  Roosa  r.  Boston  Loan  Co.,  132 
Mass.  439;  Bacon  v.  Charlton,  7  Cush.  581.  And  statements  of  the 
cause  of  the  injury,  or  of  past  occurrences,  made  to  any  one,  unless 
made  so  nearly  contemporaneous  with  the  principal  fact  to  which 
they  relate,  or  unless  they  are  made  while  the  transaction  is  in 
progress,  so  as  to  constitute  a  part  of  the  res  gestcp^  are  also  inad- 
missible. Inhabitants,  etc.  v.  Inhabitants,  etc.,  98  Mass.  47.  When 
so  related  or  connected  as  to  become  part  of  the  res  gestcF^  they  may 
be  received  as  evidence  bearing  on  the  principal  fact.  Insurance 
Co.  V,  Mosley,  8  Wall.  397.  The  rule  is  not  to  be  extended,  beyond 
the  necessity  upon  which  it  is  founded.  Past  events,  and  the  man- 
ner in  which  an  injury  was  received,  are  ordinarily  susceptible  of 
proof  by  direct  evidence.  For  that  reason  such  statements,  not 
made  contemporaneous  with  the  occurrence,  or  so  near  it  as  to 
become  part  of  the  transaction,  no  matter  to  whom  made,  are  inad- 
missible. Chapin  v,  Marlborough,  9  Gray,  244,  69  Am.  Dec.  281 ; 
Illinois  Cent.  R.  Co.  v.  Sutton,  42  111.  438.  A  physician  may,  however, 
testify  to  a  statement  or  narrative  given  by  a  patient  in  relation  to 
his  condition,  symptons,  sensations  and  feelings,  both  past  and 
present,  when  such  statements  were  received  during,  and  were 
necessary  to,  an  examination  with  a  view  to  treatment,  or  when 
they  are  necessary  to  enable  him  to  give  his  opinion  as  an  expert 
witness.  Quaife  v,  Chicago,  etc.,  R.  Co.,  supra  ;  Barber  v.  Merriam, 
11  Allen,  322;-  Looper  r.  Bell,  1  Head.  373;  Yeatman  v.  Hart,  6 
Humph.  375;  Eckles  v.  Bates,  26  Ala.  655.*' 

See  also  Lambertson  v.  Consolidated  Traction  Co.   (N.  J.),  9  Am. 
&  Eng.  R.  Cas.,  N.  S.,  355,  and  note^  p.  358. 
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Devoe 

V, 

New  York,  O.  &  W.  Ry.  Co. 

{Court  o/  Errors  and  Appeals  of  New  Jersey^  June  26 ,  i8gg,) 

Duty  to  Licensee  Crossing  Track.* — Residents  of  the  vicinity, 
merely  for  convenience,  without  the  consent  and  notwitlistanding 
the  refusal  of  permission  by  the  railroad  company,  built  a  stile  to 
enable  them  to  cross  a  fenced  railroad  track  in  order  to  get  from 
one  street  to  another,  and  to  go  to  the  station  to  take  the  trains. 
The  stile  had  been  used  by  the  public  for  such  purposes  for  four 
years  when  plaintiff^s  decedent,  a  girl  of  about  nine  years  of  age, 
was  killed  by  a  train  while  crossing  the  track  at  such  point,  after 
getting  into  the  company's  grounds  by  means  of  the  stile,  in  order 
to  go  to  school  by  a  short  route.  There  was  no  visible  or  beaten 
track  leading  from  the  stile  across  the  company's  grounds.  Held, 
that  there  was  no  implied  invitation  from  the  railroad  company  to 
any  person  to  cross  the  tracks  at  such  point ;  and  that  it  owed  de- 
ceased no  duty,  except  that  of  refraining  from  willfully  injuring 
her. 

Error  by  defendant  to  supreme  court.     Reversed. 

Vyedenburgh  &  Garretson^  for  plaintiff  in  error. 

John  P,  Stockton  and  Warren  Dixon y  for  defendant  in  error. 

DePue,  J.  The  deceased,  at  the  time  she  was  struck,  was 
crossing  the  track  of  the  railroad  at  a  place  which  was  not  a 
public  highway.  She  was  not  using  the  place  of  crossing  to 
go  to  the  passenger  station.  She  was  on  her  way  to  school, 
intending  to  reach  the  street  on  which  the  school  was  situate 
by  passing  over  the  ptatform  of  the  station.  The  situation 
and  circumstances,  as  disclosed  in  the  evidence,  were  these : 
The  passenger  station  was  on  the  south  side  of  the  railroad, 
extending  out  to  a  street  called  **Courtlandt  Street**  parallel 
with  and  some  distance  from  the  railroad.     On  the  northerly 

♦See  note,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  766. 
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side  of  the  railroad  there  was  a  highway  known  as  the  Milford 
Road,"  which  adjoined  the  company's  grounds,  and  which 
turned  and  crossed  the  railroad  about  500  feet  west  of  the 
station,  and  again  about  1,000  feet  east  of  the  station.  The 
company,  years  ago,  erected  a  wire -gauze  fence  about  five  feet 
high  on  the  line  between  its  grounds  and  the  Milford  road, 
extending  the  entire  distance  between  the  two  public  cross  - 
ings.  On  that  side  of  the  railroad  there  were  a  number  of 
dwelling  houses, occupied  mainly  by  persons  who  had  occasion 
to  travel  on  the  trains.  In  one  of  these  houses  the  mother  of 
the  deceased  resided.  The  proof  was  that  about  four  years 
before  this  occurrence  a  stile,  consisting  of  three  steps  on  one 
side  up  to  a  platform,  and  three  steps  down  on  the  other  side, 
was  placed  in  this  wire  fence  for  the  purpose  of  enabling 
persons  to  get  over  the  fence,  and  into  the  depot  grounds. 
This  stile  was  on  a  line  with  the  easterly  end  of  the  station. 
It  was  placed  there  by  third  persons,  at  their  own  expense, 
for  their  own  convenience  in  reaching  the  railway  station, 
without  the  consent  and  notwithstanding  the  refusal  of  per- 
mission by  the  company.  There  was  a  ditch  along  the  fence 
at  the  foot  of  the  stile,  and  there  was  no  visible  or  beaten  track 
across  the  company's  grounds,  and  no  outlet  to  Courtlandt 
street,  except  over  and  along  the  platform  of  the  station.  On 
the  morning  in  question  the  deceased  left  her  mother's  house 
to  go  to  school.  Instead  of  going  to  the  public  crossing 
where  the  Milford  road  passes  over  the  railroad,  she  went  to 
the  stile,  crossed  over  it,  and  on  her  way  across  the  company's 
tracks,  just  before  she  reached  the  platform  of  the  passenger 
station,  she  was  struck  by  one  of  the  company's  trains.  The 
rules  of  law  which  control  in  this  case  have  been 
settled  by  the  decisions  of  this  court.  In  Phillips  gSfi&TSSf.*^ 
V.  Library  Co.,  55  N.  J.  Law,  307,  27  Atl.  478, 
the  propositions  adjudged  which  apply  to  the  facts  of  this 
case  are:  ** First.  Mere  permission  to  pass  over  dangerous 
lands,  or  acquiescence  in  such  passage  for  the  benefit  or 
convenience  of  the  licensee,  creates  no  duty  on  the  part  of  the 
owner,  except  to  refrain  from  acts  willfully  injurious.     Sec- 
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ond.  But  the  owner  or  occupier  of  lands,  who,  by  invitation, 
express  or  implied,  iniiuces  persons  to  come  upon  the  premi- 
ses, is  under  a  duty  to  exercise  ordinary  care  to  render  the 
premises  reasonably  safe  for  such  purposes,  or  at  least  to 
abstain  from  any  act  that  will  make  the  entry  upon  or  use  of 
the  premises  dangerous.  Third.  The  gist  of  the  liability  in 
such  cases  consists  in  the  fact  that  the  person  injured  did  not 
act  merely  on  motives  of  his  own,  to  which  no  sign  of  the 
owner  or  occupier  contributed,  but  that  he  entered  the 
premises  because  he  was  led  by  the  acts  or  conduct  of  the 
owner  or  occupier  to  believe  that  the  premises  were  intended 
to  be  used  in  the  manner  in  which  he  used  them,  and  that 
such  use  was  not  only  acquiesced  in,  but  was  in  accordance 
with  the  intention  or  design  for  which  the  way  or  place  was 
adapted  and  prepared  or  allowed  to  be  used.*'  Phillips  z;. 
Library  Co.  was  cited  and  approved  in  Ham  mill  v.  Railroad 
Co.,  56  N.  J,  Law.  370-376,  29  Atl.  151 ;  Turess  v.  Railroad 
Co.,  61  N.  J.  Law,  314-318,40  Atl.  614;  Fitzpatrick  v. 
Manufacturing  Co.,  61  N.  J.  Law,  378,  39  Atl.  675;  Railroad 
Co.  V,  Reich,  61  N.  J.  Law,  635-645,  40  Atl.  682.  By  force 
of  these  decisions  the  law  has  been  settled,  and  further 
discussion  on  that  subject  is  unnecessary. 

The  question  presented  is  whether  there  was  evidence 
bringing  the  facts  of  the  case  within  the  rule  imposing 
liability  on  the  owner  of  lands.  To  maintain  the  liability  of 
the  company  for  this  injury,  the  plaintiff's  counsel  rely  on 
the  fact  that  this  stile  and  crossing  were  used  by  the  public 
for  a  crossing  to  the  street  on  the  other  side  of  the  station,  as 
well  as  for  a  way  to  the  station  for  passengers.  The  evidence 
is  that  people  crossed  there  all  the  time  to  get  from  one  street  to 
the  other,  and  to  go  to  the  station  to  take  the  trains.  The 
deceased  always  went  to  school  that  way,  for  it  was  shorter 
than  by  the  public  road.  To  sustain  the  suit,  the  counsel 
must  make  out  of  these  facts  an  invitation  to  persons  to  use 
this  crossing  as  the  deceased  was  using  it  when  she  was 
hurt,  for  it  is  established  law  that  use,  even  with  the 
knowledge  of  the  owner  of  lands,  by  sufferance,  acquiescence, 
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or  permission,  creates  no  duty  on  his  part,  except  to  refrain 
from  acts  willfully  injurious.  The  phrase  *' accustomed 
use,"  when  employed  as  indicative  of  the  circumstances 
under  which  a  liability  is  imposed,  was  declared  in  Phillips 
V,  Library  Co.  in  its  broad  sense  to  be  misleading,  in  that  it 
would  apply  to  the  case  of  an  owner  who  suffers  his  land  to 
lie  waste,  over  which  the  public,  by  his  passive  acquiescence, 
was  permitted  to  pass  and  repass  at  pleasure.  The  library 
company  was  the  owner  of  a  lot  on  which  was  a  building, 
part  of  which  was  let  for  meetings  of  a  society  of  which  the 
plaintiff  was  a  member.  On  the  rear  of  the  lot  the  company 
had  built  a  water-closet  for  use  by  persons  having  occasion 
to  use  the  building  for  the  purpose  for  which  it  was  designed. 
The  plaintiff,  in  going  to  the  water-closet  at  night,  followed 
a  beaten  path,  and  was  injured  by  falling  into  an  excavation 
that  had  been  made  by  the  company  across  the  patli.  The 
company  had  constructed  along  the  building  a  brick  walk 
leading  to  the  water-closet.  From  the  end  of  the  brick  walk 
at  the  gate  the  path  led  diagonally  across  the  grass  plot  to 
the  rear  of  the  building,  and  there  joined  the  brick  walk. 
There  was  no  controversy  as  to  the  fact  that  the  plaintiff 
was  invited  to  enter  the  premises,  and  go  to  the  water-closet. 
The  contention  was  that  the  owner  having  provided  a  safe 
means  of  access  to  the  water-closet,  the  plaintiff  followed  the 
path  at  her  peril.  But  the  cot^rt  held  that  evidence  of  usual 
custom,  with  respect  to  the  parts  of  the  premises  into  which 
persons  were  admitted  who  enter  for  the  purpose  for  which 
the  invitation  was  extended,  was  competent  to  show  the 
extent  of  the  implied  invitation.  Another  illustration  of 
the  office  of  accustomed  use  is  furnished  by  Railroad  Co.  z/. 
Trautwein,  52  N.  J.  Law,  169,  19  Atl.  178.  In  that  case 
the  plaintiff,  a  passenger  on  the  defendant's  railway  train, 
received  an  injury  in  leaving  the  depot  grounds  by  being 
struck  by  one  of  the  company's  trains.  She  had  alighted 
from  the  cars  on  the  platform  of  the  station,  and  was  on  her 
way  across  the  tracks  towards  a  stairway  on  the  other  side. 
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which  led  to  the  street.  The  stairway  rested  on  the 
embankment  of  the  railroad.  It  was  built  and  kept  in  repair 
by  private  persons  residing  in  the  neighborhood  for  their 
own  convenience  as  a  means  of  access  to  and  from  the 
station,  and  had  been  used  by  passengers  generally.  The 
company  had  provided  another  means  of  access  to  and  from 
the  station,  which  did  not  require  persons  to  cross  the  tracks. 
From  the  depot  building  to  the  top  of  this  stairway  there 
was  a  gravel  walk,  and  the  employees  of  the  company  testi- 
fied that  the  passage  was  kept  free,  open,  and  unobstructed. 
It  was  apparently  a  way  provided  as  a  means  of  access  to 
and  from  the  company's  grounds.  The  defendants  *  were 
held  liable  for  these  injuries.  But  the  decision  was  placed 
upon  the  duty  of  a  railroad  company  as  a  carrier  of  passen  - 
gers  to  provide  safe  means  of  access  to  and  from  its  station 
for  the  use  of  passengers,  and  it  was  held  that  a  passageway 
having  the  characteristics  mentioned  became  by  the  com- 
pany's act  a  passageway  which  passengers  were  invited  to 
use.  In  Turess  v.  Railroad  Co.,  supra,  the  chief  justice 
distinguished  an  entry  and  use  by  invitation  from  an  entry 
and  use  by  mere  permission  in  these  words :  **In  the  case  of 
an  implied  invitation  the  relation  is  imposed  upon  the  owner 
or  occupier  of  land  only  when  he  has  done  something  which 
justifies  one  who  enters  upon  his  land,  and  makes  use  of  it, 
or  something  upon  it,  in  believing  that  he  intended  such  use 
to  be  made ;  and  he  who  makes  such  use  can  claim  the 
relation  only  when  he  is  justified  by  the  acts  or  conduct  of 
the  owner  or  occupant  in  believing  that  such  use  was  in- 
tended.'* It  is  also  settled  by  the  decisions  of  this  court  in 
the  case  last  cited  in  Railroad  Co.  v.  Reich,  supra,  that  no 
distinction  exists  between  adults  and  infants  when  entering 
uninvited  upon  lands  of  another  with  relation  to  the  duty 
which  the  owner  or  occupier  of  such  lands  owes  to  them. 
Construing  the  evidence  as  favorably  as  possible  for  the 
plaintiff's  suit,  there  are  no  facts  and  circumstances  which 
could  be  construed  as   an  invitation  to  the  deceased  to  use 
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the  company's  grounds  for  the  purpose  for  which  she  was 
using  them.  There  should  have  been  a  nonsuit.  The 
defendant  at  least  was  entitled  under  the  uncontradicted 
evidence  to  a  direction  in  its  favor.  The  judgment  should 
be  reversed. 


Steele 
Northern  Pac.  Ry.  Co. 

(Supreme  Court  of  Washington^  June  24^  i8gg,) 

Crossings  in   Cities — Switching   Cars — Lookouts.* — It   is  neg-li- 

g'ence  on  the   part  of  a  railroad   company  to  switch   cars,  on  which 

the  brakemen  are  so  situated  that  they  cannot  see  the  tracks  before 

them,  in  a  populous  city  where  many  people  are  crossing-  such  tracks. 
Accident  at  Crossing — Contributory   Negligence — Instructions. — 

A  fourteen-year  old  boy  attempting  to  pass  over  a  railroad  crossing 

in  a  city,  while  trying  to  avoid  being  injured  by  an  engine   which 

was  approaching  stepped  in  front  of  detached  cars  on  another  track, 

and  was  injured.     Held^  that  the  question  whether  he  was  guilty  of 

contributory  negligence  in  not  noticing  such  cars  was  for  the  jury. 

Negligence  and  Contributory  Negligence. f — In  such  an  action  it 
was  not  error  to  instruct  that  plaintiff  was  not  chargeable  with 
contributory  negligence,  if  his  want  of  care  was  caused  by  defend- 
ant's negligence,  nor  for  failure  to  anticipate  and  provide  against 
defendant's  negligence. 

Accident  at  Crossing — Presumption — Burden  of  Proof.J — The 
presumption  is  that  one  injured  at  a  railroad  crossing  stopped,, 
looked  and  listened,  and  the  burden  is  on  the  company  to  show  his 
failure  to  do  so. 

Same — Instructions. — In  such  action  it  was  not  error  to  instruct 
that  the  law  does  not  require  the  sight  and  hearing  of  one  crossing;- 
a  railroad  track  to  be  infallible. 

Appeal  by  defendant  from  Yakima  county  superior  court. 
Affirmed, 

♦See  note^  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  374. 

fSee  notes ^  12  Am.  &  ling.  R.  Cas.,  N.  S.,  789  et  seq, 

J  See  extensive  note,  12  Am.  A  Hng.  R..  Cas.,  N.  S.,  414  et  seq. 

IS  (N  s)  A  &  E  R  Cas— 9 
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Crowley  &  Groscup  and  Whitson  &  Parker,  for  appellant. 
<}raves  &  Englehart,  for  respondent. 

Dunbar,   J.     This   is   an   action  brought  in  the  superior 
court  of  the  state  of  Washington,  in   and   for  the  county  of 
Yakima,  by  H,  A.  Steele,  a  minor,  by  Mrs.  O.  O.  Steele,  his 
stated  guardian    ad  litems   as    plaintiff,    against    the 

Northern  Pacific  Railway  Company,  as  defend- 
ant. The  complaint  alleges  that  H.  A.  Steele  was  walking 
along  the  public  streets  of  the  city  of  North  Yakima,  across 
the  railway  track  of  the  defendant,  to  a  coal  yard,  and  that, 
as  he  was  crossing  the  track,  the  defendant  carelessly  and 
negligently  caused  several  cars  coupled  together  to  pass 
rapidly  over  said  railway  track  at  or  near  the  crossing,  and 
omitted  to  give  any  signal,  by  ringing  a  bell  or  sounding 
a  whistle,  or  in  any  other  way  warning  said  Steele  of  the 
approach  of  the  detached  cars,  and  that  he  was  not  aware 
that  said  cars  were  approaching  the  crossing  upon  which  he 
was  walking;  that,  in  consequence  of  such  negligence  and 
t:arelessness  on  the  part  of  the  defendant,  the  cars  struck 
Steele,  knocking  him  down  and  injuring  him  in  the  manner 
specifically  described  by  the  complaint.  The  answer  denies 
the  allegations  of  the  complaint  in  reference  to  the  negligent 
acts  on  the  part  of  the  railroad  company,  and  affirms  con- 
tributory negligence  on  the  part  of  Steele.  It  alleges  that, 
while  he  was  attempting  to  get  on  the  cars,  he  went  upon  the 
track  of  the  defendant  without  its  prior  knowledge,  and 
without  looking  to  see  whether  cars  were  running  on  said 
track  or  not,  although,  by  looking,  he  could  easily  have  seen 
the  approaching  cars  on  the  track  in  time  to  have  escaped 
being  struck  by  them,  and  that  while  so  on  the  track,  and 
attempting  to  get  on  said  cars,  he  was  thrown  down  and  in- 
jured to  some  extent ;  that  Steele  had  been  warned  by  the 
^iefendant  company  to  keep  away  from  said  cars,  and  that 
the  accident  was  occasioned  solely  by  his  contributory  care- 
lessness and  negligence  in  attempting  to  get  upon  said  track 
^^ithout  looking  to  see  whether  a  train  or  cars  were  approach- 
ing, and  for  the  purpose  of  getting  unlawfully  upon  said  cars 
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and  riding  thereon,  without  the  consent  or  knowledge  of  the 
defendant.  The  reply  put  in  issue  the  affirmative  allegations 
of  the  answer.  A.verdict  was  rendered  in  favor  of  the  plain- 
tiff in  the  sum  of  $1,340. 

The  assignments  of  error  are — First,  that  the  court  erred  in 
refusing  to  instruct  the  jury  to  find  a  verdict  for  the  defend- 
ant, for  the  reason  that  the  plaintiff  affirmatively  showed  by 
his  own  testimony  that  he  was  guilty  of  contributory  negli- 
gence, and  failed  to  show  any  negligence  on  the  part  of  the 
defendant;  second,  error  in  the  giving  of  certain  instructions, 
which  will  be  noticed  hereafter. 

The  testimony  in  relation  to  the  attempt  by  the  boy  Steele 
to  steal  rides  upon  the  cars  is  contradictory,  and,  if  essential, 
that  question  has  been  settled  by  the  jury.     So  that  we  view 
the   case  from  the  standpoint  of  the  statement  of  the  appel- 
lant  in   its  brief,  which  after  mentioning  the  fact  that  the 
respondent  with   other  boys,  was  playing  marbles  upon  the 
track,   is   as  follows:      ''Afterwards  he  and  a  lad   named 
Johnny  McCutcheon  started  across  the  track  to  go  to  the 
coal  yard.     This  was  about  dinner  time.     At  the  place  where 
they  attempted   to  cross  there  was  a  clear  view  up  and  down 
the  track  for  a  long  distance.     To  the  south  of  the  crossing, 
at  a  distance   of  about   100  feet,  at  this  time  stood  a  freight 
train.     The  railroad  men-had   been  switching  in  the  yards, 
and  just  about  this   time  five  or  six  cars  were  dropped  down 
the  main  track,  the  engine  going  off  on  a   side  track.     The 
switch  where  the  engine  parted  from  the  cars  was  about  100 
feet  from  the  place  where  plaintiff  attempted  to  cross.     The 
cars  were   loaded  with  rock,  and  came  down  the  main  track 
at  a  rate  of  from   two  to  four  miles  per  hour.     The  engineer 
and  fireman  were  on  the  engine,  which  went  down  the  side 
track,    and  there  were  two  brakemen  on  the  cars   coming 
down  the  main  track,    one   being  at  the  rear  end  of  the  first 
car,  in  charge  of  the  brake,  and  the  other  further  back  on  the 
train.     These  cars  and  the  engine  were  in  plain  sight  from 
the  place  where  the  plaintiff  attempted  to  cross.     There  was 
no  obstruction   in  the  way.     The  plaintiff  stopped  on  the 
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track  for  some  reason,  and  was  struck  by  the  cars  coming 
down,  knocked  down,  the  cars  passing  over  him." 

The  testimony  shows  that  the  company  was  engaged^ 
through  its  operators,  in  what  is  termed  in  railroad  parlance 
''switching  the  freight  cars.**  In  this  case  the  boy  saw  the 
train  coming  about  75  or  100  feet  from  him,  but,  as  the 
train  approached,  the  engine  came  down  the  side  track,  and 
the  detached  cars  came  down  the  main  track,  and,  while  the 
testimony  shows  that  the  detached  cars  had  brakemen  on 
them,  it  also  shows  that  the  brakemen  were  at  the  rear  end 
of  the  cars,  and  that  they  could  not  see  the  track  in  front  of 
them,  because  of  its  being  obstructed  by  the  load  in  front,  and 
hence  they  afforded  no  protection  to  passers-by,  so  far  as  any 
lookout  is  concerned.  It  is  earnestly  contended  by  the 
appellant  that  the  company  was  not  guilty  of  contributory 
negligence  in  thus  sending  its  cars,  detached,  down  this  track 
and  across  the  crossing.  We  do  not  think  this  contention 
can  be  sustained.  The  great  weight  of  authority  is  to  the 
effect  that  it  is  negligence  on  the  part  of  a  railroad  company 

to  switch  cars,   unattended,   down   tracks  in   a 

OroBsinflrB  in  <  ..  « 

olSS^iSSwSJ?*  populous   City,   were  many  people  are  crossing 

the  tracks  over  which  the  detached  cars  are 
switched.  **It  is  at  all  times  and  in  all  places  an  operation 
attended  with  more  or  less  danger.  *  *  *  ^\^^  making 
of  a  running  switch  in  the  crossing  of  a  street  of  a  populous 
town  or  village,  where  there  is  constant  travel,  and  more 
especially  where  there  are  obstacles  cutting  off  the  view  of 
approaching  trains,  is  holden  to  be  an  act  of  gross  negligence, 
for  which  a  railroad  company  will  be  held  responsible,  if 
those  receiving  injury  thereby  are  themselves  observing  due 
care  at  the  time,  and  in  no  manner,  by  their  own  act  or 
omission,  contribute  to  the  injury.  And  it  is  gross  negli- 
gence for  a  brakeman  to  be  absent  from  his  post  on  the  car 
at  the  time  of  making  such  a  switch,  or,  if  present,  the 
negligence  is  equally  great  if  he  fails  to  obey  the  proper 
signals  given  for  the  government  of  his  conduct.*'  Rorer, 
R.  R.  p.  491.     In  this  case,   as   we  have   before   said,   the 
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brakemen  were  in  a  position  where  they  could  not  observe 
the  track,  and  no  signal  or  notice  of  any  kind  was  given. 
^'Permitting  cars  to  run  over  a  crossing,  after  being  detached 
from  a  train  which  had  previously  passed,  whereby  a  traveler 
is  injured, — a  fruitful  source  of  mischief, — has  been  con- 
demned as  negligence.*'  1  Thomp.  Neg.  423.  In  fact,  this 
question  was  passed  upon  squarely  by  this  court  in  the  case 
of  Roth  z;.  Depot  Co.,  13  Wash.  525,  43  Pac.  641,  and  44 
Pac.  253,  and  there  are  many  features  in  that  case  which  are 
identical  with  some  of  the  prominent  circumstances  of  this 
case.  The  testimony  in  this  case  shows  that  the  crossing 
was  a  public  thoroughfare;  that  about  one -third  of  the 
people  in  North  Yakima  live  on  the  west  side  of  the  track, 
and  about  two -thirds  on  the  east  side  of  the  track;  and  that 
business  portion  of  the  town  is  principally  upon  the  east  side, 
and  that  the  people  on  the  west  side  cross  the  track  in  going 
to  and  returning  from  the  business  portion  of  the  town ;  that 
one  of  the  principal  school  houses  is  on  the  west  side  of  the 
track,  and  that  the  path  or  track  across  which  this  switching 
was  done  is  daily  crossed  by  school  children  and  other 
citizens  of  the  town;  that  some  business  houses,  such  as 
lumber  yards  and  coal  yards,  are  situated  on  the  west  side, 
right  opposite  this  track.  In  fact,  the  boy  in  this  case  had 
been  sent  by  his  mother,  living  on  the  east  side,  on  an 
errand  to  obtain  some  coal  from  a  coal  yard  on  the  west  side, 
at  the  time  this  accident  happened.  So  we  think  that  we 
need  not  discuss  further  the  question  of  negligence  on  the 
part  of  the  company  in  sending  their  cars  down,  substantially 
unattended,  across  this  well -traveled  road. 

A  closer  question,  however,  is  whether  or  not  the  boy  in 
this  case  was  guilty  of  contributory  negligence  to  such  an 
extent  that  the  court  would  have  been  justified  in  taking  the 
case  from  the  jury,  and  holding  that,  as  a  matter  of  law,  his 
acts  constituted  contributory  negligence,  and  that  no  recovery 
could  be  had.  It  is  insisted  by  the  appellant  that  this  case 
falls  within  the  rule  laid  down  by  this  court  in  Railroad  Co. 
V.  Egley,  2  Wash.  St.   409,  26  Pac.  973.     But   in   that  case 
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the  plaintiff  was  a  naked  trespasser,  attempting  to  board  the 
train  of  the  defendant,  and  unknown  to  the  servants  of  the 
company,  and  was  hurt  while  engaged  in  such  unlawful 
business.  We  do  not  think  that  the  principles  involved  in 
that  case  bear  upon  the  case  in  point  in  any  degree.  It 
must  be  admitted  that  the  authorities  are  not  uniform,  so  far 
as  the  question  of  contributory  negligence  is  concerned,  but 
the  great  weight  of  authority  is  to  the  effect  that,  before  a 
court  will  be  justified  in  taking  from  the  jury  the  question  of 
contributory  negligence,  the  acts  done  must  be  so  palpably 
negligent  that  there  can  be  no  two  opinions  concerning  them, 
and  this  distinction  must  not  be  lost  sight  of  between  the 
case  at  bar  and  many  of  the  cases  cited  by  the  appellant, 
where  the  plaintiff  had  failed  to  look  and  listen  as  he  ap- 
proached a  railroad  track ;  many  of  the  courts  holdi^ig  that 
the  railroad  track  itself  is  a  warning  suflScient  to  put  the 
traveler  upon  his  guard,  and  make  it  his  legal  duty  to  look 
and  listen.  Such  was  the  case  of  Railroad  Co.  i;.  Houston, 
95  U.  S.  697,  where  it  was  decided  by  the  supreme  court  of 
the  United  States  that  the  neglect  of  the  engineer  of  a 
locomotive  of  a  railroad  train  to  sound  its  whistle  or  ring  its 
bell  on  nearing  a  street  crossing  does  not  relieve  a  traveler 
on  the  street  from  the  necessity  of  taking  ordinary  precautions 
for  his  safety.  '* Before  attempting  to  cross  the  railroad 
track,  he  is  bound  to  use  his  senses, — to  listen  and  to  look, 
— in  order  to  avoid  any  possible  accident  from  an  approach- 
ing train.  If  he  omits  to  use  them,  and  walks  thoughtlessly 
upon  the  track,  or  if,  using  them,  he  sees  the  train  coming, 
and,  instead  of  waiting  for  it  to  pass,  undertakes  to  cross  the 
track,  and  in  either  case  receives  any  injury,  he  so  far 
contributes  to  it  as  to  deprive  him  of  any  right  to  complain," 
— on  the  theory  that,  **if  one  chooses  in  such  a  position  to 
take  such  a  risk,  he  must  suffer  the  consequences.'* 

In  Myers  v.  Railroad  Co.  (Pa.  Sup.)  24  Atl.  747,  cited  by 
the  appellant,  the  court  says:  **The  fact  that  four  or  five 
seconds  after  he  says  he  looked  and  listened  he  was  struck 
by  the  train  that  must  have  been  plainly  visible,  and  almost 
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on  him»  at  the  time  he  alleges  he  looked,  is  so  palpably  and 
absolutely  irreconcilable  with  the  truth  of  his  statement  that 
he  did  stop,  look  both  ways,  and  listen,  before  driving  upon 
the  crossing,  that  it  is  trifling  with  justice  to  permit  a  jury  ta 
find  that  it  is  true.  Such  a  finding  is  absurd.  It  is  simply 
and  flatly  impossible  that  one  can  stop  and  Jisten  for  an 
approaching  train  that  is  in  plain  view  and  close  at  hand> 
and  be  unable  to  see  or  hear  it,  if  he  possesses  the  senses  o^ 
sight  and  hearing.  It  seems,  therefor,  necessary  to  advance 
one  step  in  the  application  of  the  doctrine  of  legal  presump- 
tion, and  to  lay  it  down  as  a  rule  that  one  who  is  struck  by 
a  moving  train,  which  was  plainly  visible  from  the  point  he 
occupied  when  it  became  his  duty  to  stop,  look,  and  listen, 
must  be  conclusively  presumed  to  have  disregarded  that  rule 
of  law  and  common  prudence,  and  to  have  gone  negligently 
into  an  obvious  danger.*' 

Such,  also,  is  the  state  of  facts  upon  which  a  great  major- 
ity of  the  cases  relied  upon  by  the  appellant  are  decided. 
But  the  circumstances  of  this  case  are  entirely  different- 
Young  Steele,  according  to  his  own  testimony, — and  it  is 
upon  his  own  testimony  that  this  case  must  be  decided,  the 
jury  having  passed  upon  the  weight  of  the  testimony, — was 
not  approaching  the  track  where  a  single  train  was  ap- 
proaching in  a  legal  and  rightful  manner,  and  where  it  would 
have  been  his  duty  to  have  looked  and  listened,  but  he  was 
confused  by^he  unlawful  and  careless  negligence  of  the  de- 
fendant in  sending  the  engine  down  one  track,  and  the 
detached  cars  down  another  track,  without  warning,  so  close 
to  him  that,  in  attempting  to  avoid  the  engine  which  was  ia 
sight  before  the  cars  were  detached,  he  became  entangled 
with  the  detached  cars.  It  was  natural  for  him,  under  the 
circumstances,  to  have  his  mind  concentrated  upon  the  en- 
gine. His  testimony  is  to  the  effect  that  when  he  saw  the 
engine  the  cars  were  behind  it,  and  he  had  no  notice  of  any 
kind  that  the  other  cars  were  upon  him  when  he  stepped 
back  to  avoid  the  collision  with  the  engine, — an  altogether 
different  proposition  from  the  ones  discussed  by  the  courts 
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in  the  cases  we  have  just  noticed.  The  circumstances  are 
sufficiently  different,  at  least,  to  raise  an  honest  difference  of 
opinion  in  the  minds  of  men  as  to  whether  he  was  guilty  of 
contributory  negligence  in  not  taking  notice  of  the  different 

cars  coming  down  the  different  tracks.     In  this 

Accident  ftt ' 

SSISSS?^^'  respect  this  case  is  something  like  that  of  Roth 
SiSlSS^        ^'  I>epot   Co.,   above   mentioned.     There  this 

court  said:  **By  reason  of  the  close  prox- 
imity of  these  cars,  he  became  confused,  and  in  attempt- 
ing to  escape  from  one  was  run  down  by  the  other." 

In  Railroad  Co.  z/.  Hague,  54  Kan.  284,  38  Pac.  257,  it 
was  held  that,  while  ordinarily  it  is  not  the  duty  of  a  trav- 
eler on  approaching  a  railroad  track  to  stop,  there  may  be 
cases  where,  by  reason  of  obstructions  or  noises  in  the  vicin- 
ity, he  would  be  required  to  stop  and  listen  before  crossing 
the  track,  and  in  that  case  it  is  said:  ''Whether  the  sur- 
roundings of  this  crossing,  and  the  circumstances  and  condi- 
tions which  existed  at  the  time  of  the  accident,  required 
Hague  to  stop,  was  a  proper  matter  for  the  consideration  of 
the  jury.  Under  the  testimony  in  the  case,  it  cannot  be  said, 
as  a  matter  of  law,  that  the  failure  to  stop  was  negligence 
per  se,  and  hence  it  cannot  arbitrarily  be  said  that  plaintiff  is 
not  entitled  to  recover." 

In  Railroad  Co.  v.  Stout,  17  Wall.  657,  in  discussing  the 
question  of  a  legal  bar  to  an  action  by  reason  of  contributory 
negligence,  the  court  said  :  **It  is  true,  in  many  cases,  that 
where  the  facts  are  undisputed  the  effect  of  them  is  for  the 
judgment  of  the  court,  and  not  for  the  decision  of  the  jury. 
This  is  true  in  that  class  of  cases  where  the  existence  of 
such  facts  comes  in  question  rather  than  where  deductions 
or  inferences  are  to  be  made  from  the  facts.  *  *  *  j^ 
some  cases,  too,  the  necessary  inference  from  the  proof  is  so 
certain  that  it  may  be  ruled  as  a  question  of  law.  If  a  sane 
man  voluntarily  throws  himself  in  contact  with  a  passing 
engine,  there  being  nothing  to  counteract  the  effect  of  this 
action,  it  may  be  ruled,  as  a  matter  of  law,  that  the  injury  to 
him   resulted  from  his   own  fault,  and   that  no  action  can  be 
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sustained   by  him   or  his   representatives.     So,   if  a  coach 

driver  intentionally  drives  within  a  few  inches  of  a  precipice, 

and  an   accident   happens,    neglig^ence   may   be  ruled   as  a 

question  of  law.'*     The  court  then  proceeded  to  give  extreme 

examples  on   the  other  side,  where  there  can  be  no  question 

of  contributory  negligence,   and  continues  :     **But  these  are 

extreme   cases.     The  range  between   them   is  almost  infinite 

in  variety  and  extent.     It  is  in  relation  to  these  intermediate 

cases  that  the  opposite  rule  prevails.     Upon  the  facts  proven 

in  such   cases,    it  is  a  matter  of  judgment  and  discretion,  of 

sound  inference,  what  is  the  deduction   to  be  drawn  from  the 

undisputed   facts.     Certain   facts    we  may   suppose    to    be 

clearly  established,  from  which  one  sensible,  impartial  man 

would   infer  that   proper  care  had  not  been  used,  and  that 

negligence    existed.     Another   man,   equally    sensible    and 

equally  impartial,  would  infer  that  proper  care  had  been  used, 

and    that  there  was  no  negligence.     It  is  this  class   of  cases, 

and  those  akin  to  it,  that  the  law  commits  to  the  decision  of 

a  jury.     Twelve  men   of  the  average   of    the    community, 

comprising   men   of  education   and  men  of  little  education, 

men    of   learning  and   men   whose  learning  consists  only  in 

what   they  have  themselves  seen  and  heard, — the  merchant, 

the   mechanic,    the   farmer,  the   laborer, — these  sit  together, 

consult,  apply  their  separate  experience  of  the  affairs  of  life 

to  the  facts  proven,  and  draw  a  unanimous  conclusion.     This 

average  judgment,  thus   given,    it   is  the  great  effort  of  the 

law  to  obtain.     It  is  assumed  that  twelve  men  know  more  of 

the  common  affairs  of  life  than  does  one  man ;  that  they  can 

draw  wiser   and   safer  conclusions  from   admitted  facts  thus 

occurring  than  can  a  single  judge," — citing  2  Redf.  R.  R.  p. 

231,    where   that   author   says:     ** And  what   is  proper  care 

will  often  be  a  question  of  law,  where  there  is  no  controversy 

about  the  facts.     But  ordinarily,  we  apprehend,  where  there 

is  any  testimony  tending  to  show  negligence,  it  is  a  question 

for  the  jury." 

In    Railway  Co.  v.  Ives,  144  U.  S.  408,  12  Sup.  Ct.    679, 
the  rule  was  laid  down  that,   when   a  given   state  of  facts  is 
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such  that  reasonable  men  may  fairly  differ  upon  the  question 
as  to  whether  there  was  negligence,  the  determination  of  the 
matter  is  for  the  jury.  The  lower  court  in  that  case  gave 
the  following  instruction:  ** You  fix  the  standard  for  rea - 
sonable,  prudent,  and  cautious  men  under  the  circumstances 
of  the  case  as  you  find  them,  according  to  your  judgment  and 
experience  of  what  that  class  of  men  do  under  these  circum- 
stances, and  then  test  the  conduct  involved,  and  try  it  by 
that  standard;  and  neither  the  judge  who  tries  the  case,  nor 
any  other  person,  can  supply  you  with  the  criterion  of  judg- 
ment by  any  opinion  he  may  have  on  that  subject."  This 
instruction  was  indorsed  by  the  appellate  court  in  I 
ing  language  :  ''But  it  seems  to  us  that  the  instruction  wa 
correct,  as  an  abstract  principle  of  law,  and  was  also 
applicable  to  the  facts  brought  out  at  the  trial  of  the  case. 
There  is  no  fixed  standard  in  the  law  by  which  a  court  is 
enabled  to  arbitrarily  say  in  every  case  what  conduct  shall  be 
considered  reasonable  and  prudent,  and  what  shall  constitute 
ordinary  care,  under  any  and  all  circumstances.  The  terms 
'ordinary  care,'  'reasonable  prudence,'  and  such  like  terms, 
as  applied  to  the  conduct  and  affairs  of  men,  have  a  relative 
significance,  and  cannot  be  arbitrarily  defined.  What  may 
be  deemed  ordinary  care  in  one  case  may,  under  different 
surroundings  and  circumstances,  be  gross  negligence.  The 
policy  of  the  law  has  relegated  the  determination  of  such 
questions  to»  the  jury,  under  proper  instructions  from  the 
court.  It  is  their  province  to  note  the  special  circumstances 
and  surroundings  of  each  particular  case,  and  then  say 
whether  the  conduct  of  the  parties  in  that  case  was  such  as 
would  be  expected  of  reasonable,  prudent  men,  under  a 
similar  state  of  affairs.  When  a  given  state  of  facts  is  such 
that  reasonable  men  may  fairly  differ  upon  the  question  as 
to  whether  there  was  negligence  or  not,  the  determination  of 
the  matter  is  for  the  jury.  It  is  only  where  the  facts  are 
such  that  all  reasonable  men  must  draw  the  same  conclusion 
rom  them  that  the  question  of  negligence  is  ever  considered 
s  one  of  law  for  the  court," — citing  many  cases.     The  facts 
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in  that  case  were  that,  while  the  plaintiff,  who  was  an  old 
man,  was  driving  towards  the  railroad  crossing,  and  looking 
at  a  train  that  had  just  crossed  the  road  from  one  direction, 
and  while  the  noise  caused  by  it  was  still  quite  distinct,  he 
drove  on  towards  his  destination,  and  just  as  he  had  reached 
the  track,  and  while  apparently  watching  the  train  that  had 
passed,  he  was  struck  by  another  train,  coming  from  another 
direction, — a  case  not  dissimilar  in  principle  from  the  one  at 
bar.  **It  is  frequently  stated  that,  when  the  facts  are 
undisputed  or  conclusively  proved,  the  question  of  negligence 
is  to  be  decided  by  the  court.  A  better  opinion,  however, 
would  seem  to  be  that,  in  order  to  justify  the  withdrawal  of 
the  case  from  the  jury,  the  facts  of  the  case  should  not  only 
be  undisputed,  but  the  conclusion  to  be  drawn  from  those 
facts  indisputable.  Whether  the  facts  be  disputed  or  undis- 
puted, if  different  minds  may  honestly  draw  different  con- 
clusions from  them,  the  case  should  properly  be  left  to  the 
jury.'*     2  Thomp.  Neg.  p.  1236. 

And  as  showing  the  impropriety  of  judges  taking  this 
question  from  the  jury,  except  in  cases  showing  undisputed 
and  palpable  negligence,  it  is  said  by  Mr.  Cooley,  in  his 
work  on  Torts  (page  802):  ''If  the  judge,  in  such  a  case, 
were  to  pass  upon  negligence  as  a  question  of  law,  he  must, 
in  doing  so,  be  endeavoring  to  enforce  a  rule  of  a  variable 
nature,  which  must  take  its  final  coloring  from  the  experience, 
training,  and  temperament  of  the  judge  himself, — a  rule 
which  his  predecessor  might  not  have  accepted,  and  which 
his  successor  may  reject,  and  upon  which  a  court  of  review 
may  reverse  his  action,  not  because  the  facts  are  differently 
regarded,  but  because  judges  are  men  and  men  are  different. 
As  has  been  said  in  one  case,  it  must  be  a  very  clear  case, 
indeed,  which  would  justify  the  court  in  taking  upon  itself 
this  responsibility;  for,  when  the  judge  decides  that  a  want 
of  due  care  is  oris  not  shown,  he  necessarily  fixes  in  his 
own  mind  the  standard  of  ordinary  prudence,  and,  measur- 
ing the  conduct  of  the  party  by  that,  turns  the  case  out  of 
court  or  otherwise  disposes  of  it  upon  his  opinion  of  what  a 
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reasonably  prudent    man  ought  to  have  done    under  the 
circumstances." 

This  court,  in  McQuillan  v.  City  of  Seattle,  10  Wash.  464, 
38  Pac.  1119,  in  a  case  wher^  prima  facie  it  would  seem  that 
as  much  negligence  had  been  exercised  as  in  the  case  at  bar, 
decided  that  the  question  of  contributory  negligence  is  for 
the  jury  to  determine  from  all  the  facts  and  circumstances 
of  a  particular  case,  and  that  it  is  only  in  rare  cases  that  the 
court  would  be  justified  in  withdrawing  it  from  the  jury. 
This,  too,  was  in  a  case  where  the  court  below  had  granted 
a  motion  for  a  nonsuit,  and  we  laid  down  the  rule,  as  in- 
dicated by  the  authorities  above  cited,  that,  if  different  results 
might  be  honestly  reached  by  different  minds,  then  negli- 
gence is  not  a  question  of  law,  but  one  of  fact  for  the  jury. 

Another  circumstance  in  this  case,  which  does  not  appear 

in  any  of  the  cases  cited   by  the  appellant  to  sustain  the 

contention  that  the  action  of  the  plaintiff  proved  negligence 

pcf  sc^  is  the  question  of  age.     The  plaintiff  in  this  case  was 

a  hoy  14  jnears  old.     The  relative  liability,  so  far  as  negligence 

is  concerned,  of  children  and  adults,  was  discussed  at  large 

in  the  case  of  Roth  r.  Depot  Co.,  supra^  and  what  was  said 

there  might  apply  with  equal  force  in  this  case.     It  is  tme 

that  in  that   case  the  boy  injured  was  only  9  years  old,  ai^i 

in  this  case  he  is   14  :  but  a  boy  14  years  old  is  a  boy  still 

and  while  he  mii^ht  be  held  to  a  greater  degree  of  care  am 

prudence,  and  doubtle<is  would  be,  than  a  boy  9  years  ojl 

yet  it  would  certainly  he  barbarous,  and  to  a  degree  inhum&r 

tor  the  Oiv.irt  to  hold  a  heedless,  thoughtless  14  year  old  bo- 

TO  as  hij^h  a  do,cTX*c  o^  circunispection  as  it  would  an  add: 

\vhl^sc  va.;j:mcnl  and  caution  had  been  cultivated  and  matnrri. 

Vv  Nx^a^-s  oi  o^soIYaIion  aivi  experience.     This  is  a  cirran. 

vtanvx  to  W  >  icx^xvi  by  the  ^r.rx-,  aud  to  be  given  such  weic*"* 

av  the  i\;:y>  u^vior  the  oirc^nmstancx^,  think  it  is  entitled  v 

Wo   do    not   tlv.nk   that    the   oor.n  could  have    said    th:i' 

ooi>Tr,l>ulo^v  nej;'ij:riMW  was  est a>. wished  as  a  matter  of  lav. 

ansl  no  ovav.  was  oomnv.ltcd  :r.  re:r,>^:r.i:  to  take  the  case  tror 

The  un\  . 
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The  following  instruction  is  assigned  as  error  by  the 
appellant:  "I  further  charge  you  that  it  is  an  established 
rule  of  law  that  one  person  will  not  be  allowed 
to  impute  a  want  of  vigilance  to  another  injured  SSSSRSSj^** 
by  his  act  if  that  very  want  of  vigilance  were 
the  consequence  of  an  omission  of  duty  on  his  part;  that  is, 
if  the  defendant,  by  his  own  act,  throws  a  plaintiff  off  his 
guard,  the  plaintiff's  lack  of  vigilance  cannot  be  regarded  as 
negligence,  and  one  is  not  chargeable  with  contributory 
negligence  in  failing  to  anticipate  the  negligence  of  another, 
and  in  not  providing  against  it.  Kvery  one  has  a  right  to 
presume  that  others  will  act  in  a  lawful  and  proper  manner ; 
consequently  the  law  will  not  hold  it  imprudent  in  a  plaintiff 
to  act  upon  a  presumption  that  the  defendant  has  done  or 
will  do  his  duty."  This  instruction,  we  think,  was  in 
accordance  with  good  law  and  good  morals,  and  could 
rightfully  be  applied  to  the  ordinary  business  transactions 
of  life. 

The  second  instruction  objected  to  is  as  follows:  **I 
instruct  you  that  the  plaintiff,  Harry  Steele,  need  not  affirm- 
atively prove  that  he  stopped,  looked,  and  listened.  The 
presumption  is  that  he  did  so,  and  the  burden 
of  proof  that  he  did  not  stop,  look,  and  listen  ^i^Sr-pre- 
is  on  the  defendant  railway  company,  and  must  Si^en^  of  Proof. 
be  proved  by  a  preponderance  of  the  testimony 
on  its  part.**  The  settled  law  of  this  state  is  to  the  effect 
that  contributory  negligence  is  a  defense.  But  it  is  contended 
by  the  appellant  that,  where  the  facts  are  developed  by  the 
plaintiff  himself  which  show  contributory  negligence,  the 
defendant  is  entitled  to  avail  itself  of  such  facts,  and  con- 
sequently no  presumption  arises.  We  have  just  indicated 
that  the  facts  developed  by  the  plaintiff  did  not  show  con- 
tributory negligence,  and  therefore  the  criticism  of  the 
appellant  is  not  warranted,  so  far  as  this  instruction  is 
concerned. 

The    court  further  instructed   the  jury   as   follows:     **I 
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instruct  you  that  the  law  does  not  require  the  eyes   and  ears 

of  Harry  Steele  to  be  infallible.'*  This,  taken 
SS^tions.        with  the  Whole   instruction   that  was  g^ven,  we 

do  not  think  was  a  comment  upon  the  evidence, 
or  was  prejudicial  in  any  way  to  appellant's  interests.  The 
questions  of  fact  in  this  case  having  been  decided  against  the 
appellant  by  a  competent  tribunal,  under  proper  instructions 
by  the  court,  the  judgment  will  be  affirmed. 

Gordon,  C.  J.,  and  Fullerton  and  Reavis,  JJ.,  concur. 


Ford 
St.  Louis,  I.  M.  &  S.  Rv.  Co. 

{Supreme  Court  of  Arkansas,  April  /j,  i8g^,) 

Cow  Killed  between  Street  Crossings — Speed— Statutory  Signals- 
Negligence — Question  for  Jury.*— Plain  tiff's  cow  was  killed  between 
two  street  crossing's  by  a  train  which  was,  at  the  time,  passing 
through  a  populous  town  at  a  high  rate  of  speed,  and  from  which 
the  statutory  signals  for  the  different  street  crossings  had  not  been 
given.  Held,  that  it  was  error  to  direct  a  verdict  for  the  railroad 
company. 

Same— Statutory  Signals— Negligence— Question  for  Jury.f — In 
such  action,  the  evidence  tended  to  show  that  the  injured  animal 
might  have  been  frightened  from  the  track  by  the  statutory  signals, 
it  was  a  question  for  the  jury  whether  the  failure  to  give  such 
signals  contributed  to  the  injury. 

Same — Proximate  Cause— Question  for  Jury. — In  such  action,  it 
was  a  question  for  the  jury  whether  the  speed  of  the  train  was  the 
proximate  cause  of  the  injury. 

Appeai,  by  plaintiff  from  Lee  county  circuit  court.  Re- 
versed. 

The  plaintiff,  M.  H.  Ford,  was  the  owner  of  a  cow  which 
was  struck  and  killed  by  an  engine  and  train  of  the  defend - 

»See  notes,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  188. 
fSee  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  859. 
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ant  company.  The  injury  occurred  within  the  corporate 
limits  of  Marianna,  a  town  of  from  1,500  to 
1,800  inhabitants.  The  cow  was  killed  near 
the  depot  of  the  company,  about  500  feet  south  of  the  public 
crossing  on  Tennessee  street,  and  about  600  feet  north  of 
the  crossing  on  Louisiana  street.  Trice's  gin  is  on  the 
side  of  the  railroad  just  north  of  the  crossing  on  Louisiana 
street,  and  south  of  the  depot.  One  of  the  witnesses  described 
the  track  through  that  portion  of  the  town  as  follows :  **The 
track  is  perfectly  straight  from  Trice's  gin  north,  clear 
through  the  town.  There  is  a  cun^e  just  south  of  Louisiana 
street.  There  are  a  lot  of  houses  and  sheds  and  other  ob- 
structions along  the  east  side  of  the  track  from  Trice's  gin 
up  to  within  a  short  distance  of  the  depot,  and  on  the  west 
side  there  is  a  long  line  of  lumber  piles  near  the  track. 
From  the  depot  north,  nearly  to  the  edge  of  the  town,  the 
fences  and  houses  are  built  out  near  the  railroad  track ;  many 
of  them  within  ten  or  fifteen  feet  of  the  track."  On  the  ques  - 
tion  of  the  speed  of  the  train  at  the  time  the  cow  was  struck  the 
engineer  testified  that  at  the  time  of  the  accident  he  was  in 
charge  of  the  pay  train.  It  was  running  through  the  town 
at  the  rate  of  18  or  20  miles  an  hour.  The  train  had  no 
regular  schedule  time,  but  when  it  came  into  Marianna  on 
that  day  had  lost  a  little  time,  and  he  was  trying  to  make  it 
up.  "We  usually,"  he  said,  **run  slow  through  towns.  I 
don't  believe  I  ever  did  run  through  town  as  fast  as  we  run 
that  train  that  day.  We  had  only  the  engine,  tender,  and 
two  coaches  with  air  brakes.  With  that  train  and  air  brakes 
I  could  stop  the  train  running  at  the  rate  of  30  miles  an  hour 
in  about  150  feet,  and  at  the  rate  of  10  miles  an  hour  in  75 
or  100  feet,  and  at  5  miles  an  hour  in  about  40  feet."  He 
also  said  that  he  was  keeping  a  lookout,  and  saw  the  cow 
when  she  came  from  behind  a  box  car  and  upon  the  track, 
about  34  feet  ahead  of  the  engine,  too  close  to  avoid  striking 
her.  The  agent  of  the  company  testified  that  the  train  was 
running  faster  than  he  '*ever  saw  a  train  go  through  town  be- 
fore."    It  was,  he   said,  * 'running  so   fast  that  it  threw  the 
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COW  up  so  high  I  thought   it  would  be   thrown   over   on  the 
depot  platform,  and  I  ran  back  from  it,  and  I  knew  that  the 
train  whizzed  by  me   faster  than  I  ever  saw  a  train   run  by 
that  depot.'*     The  man  employed  by  defendant  as  porter  at 
its  depot  testified  on  this  point  as  follows  :  **The  train  was 
running  very  fast  when  it   struck  the   cow   and  passed  the 
depot.     I  can't  say  how  many  miles  an  hour  it  was  running, 
but  it  just  went  by  *whew!'  and  I  could  hardly  see  anything 
but  dust.     It  was  running  faster,  I  think,  than  the  regular 
speed  of  the  passenger  trains  on  this  road.     I  did  not  hear 
either  the  whistle  or  bell.     I  heard  her  blow  at  the  crossing 
below  the  gin,  but  not  after  that."     Another  witness  said: 
**I  heard  the  engine  blow  up  at  the  crossing  beyond  the  gin, 
and  I  started  across  the  track  at  the  Tennessee  street  cross- 
ing, with  my  wagon,  thinking  I  had  plenty  of  time  to  cross  ; 
and  the  train  came   so  fast   that  it  like   to  have   caught   me. 
It  was  running  very  fast ;  faster  than  I  ever  saw  a  train  run 
before.     Neither  the  bell  was  ringing  nor  the  whistle  blow- 
ing.    Neither  were  sounded   after  the  blow  at  the  crossing 
south  of  the  gin.     I  was  right  on  the  side  of  the  track  when 
it  passed,  and  could  have  heard  it  had  it  blowed  or  whistled." 
There  was  other  evidence  to  the  same  effect,  that  the  usual 
speed  of  passenger  trains   on  that   road  was   from  28   to  30 
miles  an  hour,  and  that  this  train  was  running  faster  than 
the   ordinary  speed  of  the   passenger  trains.     After  the  evi- 
dence was  all  in,  the  circuit  judge  directed  a  verdict  for  de- 
fendant, and  gave  judgment  accordingly. 

McCulloch  &  McCullochy  for  appellant. 

RiDDiCK,  J.  (after  stating  the  facts).  The  only  question 
in  this  case  is  whether  the  evidence  at  the  trial  was  legally 
sufficient  to  support  a  verdict  in  favor  of  the  plaintiff.  In 
order  to  test  that  question,  we  must  accept  as  true  that  view 
of  the  facts  the  most  favorable  to  plaintiff  which  the  evidence 
warrants.  It  is  admitted  that  the  cow  was  killed  by  defend- 
ant's train,  and  this,  under  the  statute,  makes  out  ^  prima 
facie  case  against  the  defendant.     To  rebut  this,  the  engineer 
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testified  that  he  was  keeping  a  careful  lookout,  and  that  the 
cow  came  upon  the  track  from  behind  a  box  car,  and  too 
close  to  the  engine  for  him  to  check  the  train  and  avoid 
striking  her.  As  this  testimony  was  not  contradicted,  we 
take  it  to  be  true,  but,  although  he  kept  a  proper  lookout,  he 
may  have  been  guilty  of  negligence  in  other  respects.  There 
was  evidence  tending  to  show  that,  as  the  train  came  into  the 
town  from  the  ^uth,  it  gave  the  signal  for  Louisiana  street 
crossing,  and  then,  running  at  a  high  rate  of  speed,  exceeding 
30  miles  an  hour,  passed  through  the  town,  and  over 
Tennessee  crossing,  without  giving  any  further  signal  of  any 
kind;  meantime  in  its  passage  through  the  town  striking  and 
killing  two  cows,  one  of  them  the  property  of  the  plaintiff. 
Public  convenience  and  necessity  of  course  require  that  rail  - 
road  trains  should  run  at  a  high  rate  of  speed,  and  the  mere 
fact  that  a  train  was  running  fast  at  the  time  of  striking  an 
animal  is  no  proof  of  negligence  on  the  part  of  the  company 
when  unconnected  with  other  facts  tending  to  show  that  it 
was  negligence,  under  the  circumstances,  to  run  at  such 
speed;  for  trains  are  expected  to  run  fast.  But  when  the 
accident  happens  in  a  city,  or  populous  town, 
the  circumstances  then  may  be  such  that  the  between  street 

"*  CroBsinBS— Speed 

jury  would  be  justified  in  finding  the  company  sSSaS-'^ 
guilty  of   negligence  in  running  its   train  at   a  SufeSonfoT 
great   and   unusual  rate   of  speed ;  and  this  is 
certainly  true  when  the  statutory  signals  are  not  sounded  for 
the  different  street  crossings.     Railway  Co.  v,  Hendricks,  53 
Ark.  201,  13  S.  W.  699;  3  Elliott,  R.  R.  §  1160.     We  think, 
therefore,  that  the  evidence  in  this  case  would 

^        ^      ,.  ^,      ^  ^,  ,.       Same— statutory 

support  a  finding  that  the  company  was  negli-  gj|^if"~ce_ 
gent,  and  the  next  question  is,  would  it  authorize  f^^^^^^^ 
a  finding  that  such  negligence  was  the  cause  of 
the  injury?     The  evidence  tended  to  show  that  at  the  time  of 
the  accident  the  train  was  approaching,   and  within  80  rods 
of,  the  crossing  on  Tennessee  street,  but  gave  no  signal  of  its 
approach.     This  court  said,  in  a  similar  case,  that  under  such 
15  (N  s)  A  &  EJ  R  Cas— 10 
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circumstances  it  was  a  question  for  the  jury  to  say  whether 
the  failure  to  give  the  statutory  signals  contributed  to  the 
injury.     Railway  Co.  v,  Hendricks,  53  Ark.  201,   13  S.  W. 

699.  In  addition  to  this,  if  we  assume  that  the 
SSSfoiSSS^"  i^^y  "^^r^  justified  in  finding,  and  would  have 
a^stionfor  found,  that  under  the  circumstances  the  com- 
pany was  guilty  of  negligence  in  running  its 
train  at  a  high  rate  of  speed,  it  would  be  for  tliem  to  determine 
whether  such  speed  was  the  proximate  cause  of  the  injury. 
T?he  cow  was  close  to  the  engine  when  first  discovered, — too 
xylose  for  the  engineer  to  avoid  the  collision  with  the  train 
running  at  the  rate  of  30  miles  an  hour ;  but  what  would  have 
been  the  effect  of  a  lower  rate  of  speed  we  are  unable  to  say. 
Although  the  train  could  not  have  been  stopped  before 
reaching  the  point  at  which  the  cow  came  on  the  track,  we 
are  not  able  to  say  that  a  lower  rate  of  speed  would  not  have 
permitted  the  cow  to  cross  the  track  before  being  struck  by 
the  train.  This  question  was  one  peculiarly  within  the  prov- 
ince of  the  jury  to  determine.  On  the  whole  case,  we  are  of 
the  opinion  that  the  circuit  judge  erred  in  directing  a  verdict. 
The  judgment  is  therefore  reversed,  and  a  new  trial  ordered. 


Faust 
Philadelphia  &  R,  Ry.  Co. 

{Supreme  Court  of  Pennsylvania^  May  75,  i8gg,) 

Accident  at  Crossing— Statutory  Precautions.*— Where  a  person 
is  killed  at  a  crossing  by  a  train  which  has  approached  without  the 
statutory  precautions  having  been  observed,  the  railroad  company 
is  not  relieved  from  liability  merely  because  the  noise  of  the  ap- 
proaching train  might  have  been  heard  at  such  crossing  by  a  trav- 
eler in  time  to  avoid  danger. 

*.See  note  at  end  of  case. 
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Master  and  Servant — Imputable  Negligence.* — ^la  an  action  for 
the  death  of  plaintiff's  children,  killed  while  crossing  a  railroad 
track  in  a  vehicle  driven  by  plaintiff's  employee,  the  negligence  of 
the  driver  is  not  imputable  to  plaintiff,  if  such  employee  was  not  in 
charge  of  the  children  with  plaintiff's  consent,  express  or  implied. 

Appeal  by  defendant  from  Berks  county  court  of  common 
pleas.     Affirmed. 

Defendant's  points  read  as  follows  : 

"The  court  is  respectfully  requested  to  charge  the  jury  as 
follows:  (1)  It  is  the  duty  of  a  railroad  company  to  give 
notice  of  the  approach  of  its  trains  to  a  crossing,  so  that  a 
traveler  on  the  highway,  who  performs  his  duty  of  stopping 
and  listening,  can  hear  the  coming  of  a  train  in  time  to  avoid 
danger,  and  it  is  immaterial  whether  notice  of  the  approach- 
ing of  the  train  is  given  by  the  watchman,  by  the  whistle  or 
ringing  of  a  bell,  or  the  noise  of  the  train  itself;  and  the  un- 
disputed evidence   in  this   case,   both  of  the  plaintiff   and 
defendant,  showing  that  the  stock  train  in  the  present  case 
was  distinctly  heard  by  persons  at  and  about  Frush  Valley 
crossing  during  all  the  time  that  the  train  was  traveling  from 
a  point  half  a  mile  or  more  away  from  the  crossing  down  to 
the  crossing,  and   it  being  evident  that  Hiester,  the  driver 
who  had  charge  of  the  plaintiff's  children,  could  have  heard 
the  noise  of  this   approaching  train  if  he  had  stopped  and 
listened,  the  whole  duty  of  the  railroad  company  was  per- 
formed, and  the  jury  are  not  warranted  in  finding  the  defend- 
ant guilty. of  negligence,  and  the  verdict  must  be  for  the 
defendant.     'Answer.  Declined,  and  not  read  to  the  jury.' 
(2)  There  is  no  evidence  in  this  case  that  the  crew  in  charge 
of  the  stock  train  was  incompetent,  nor  is  there  any  evidence 
that  will  warrant  the  jury  in  finding  negligence  from  the  fact 
that  the  engine  was  run  with   the  tank  ahead,  nor  is  there 
any  evidence  that  the  train  was   run   at  too  great  a  speed ; 
and,  if  the  court  will  submit  to  the  jury  the  question  whether 
the  defendant  was  guilty  of  any  negligence  (against  which 

*See  extensive  notes ^  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  437  ;    13  Am.  & 
Bng.  R.  Cas.,  N.  S.,  712  et  seq. 
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submission  we,  however,  protest),  we  respectfully  request 
that  the  cotirt  confine  the  investigation  of  the  jury  to  the 
simple  question  whether  sufficient  notice  of  the  approach  of 
the  train  was  given  to  enable  a  traveler  on  the  highway  to 
hear  it  coming  in  time  to  avoid  danger,  if  such  traveler  had 
performed  his  duty  to  stop,  look,  and  listen.  'Answer.  De- 
clined, and  not  read  to  the  jury.*  (3)  The  undisputed  evi- 
dence of  the  plaintiff  and  defendant  in  this  case  showing  that 
Hiester,  the  driver  of  the  wagon,  who  had  the  plaintiff's 
children  in  charge,  had  a  clear  and  unobstructed  view  of  the 
track  in  the  direction  of  the  approaching  train  for  a  distance 
of  at  least  1,000  feet  from  a  point  twelve  feet  from  the  near- 
est rail,  had  he  stopped  and  looked,  and  the  uncontradicted 
evidence  in  the  case  showing  further  that  the  said  Hiester 
did  not  stop,  look,  and  listen  as  he  approached  the  Prush 
Valley  crossing,  the  said  Hiester  was  guilty  of  contributory 
negligence;  and  it  further  appearing  from  the  plaintiff's  own 
evidence  that  the  said  Hiester  was  a  member  of  the  plaintiff's 
family  at  the  time  of  the  accident,  and  for  eight  years  prior 
thereto,  and  in  whose  charge  the  plaintiff's  children  were 
accustomed  to  be  intrusted  by  the  plaintiff,  the  negligence  of 
the  driver,  Hiester,  is  imputed  to  the  plaintiff,  and  the  plain- 
tiff is  not  entitled  to  recover.  *  Answer.  Declined,  and  Hot 
read  to  the  jury.'  (4)  Under  all  the  evidence  in  the  case, 
the  verdict  must  be  for  the  defendant.  *  Answer.  Declined, 
and  not  read  to  the  jury.'  " 

The  charge  of  the  court  reads  as  follows  : 

**You  have  heard  from  the  testimony  that  on  September  7, 
1897,  a  man  by  the  name  of  Hiester,  who  was  driving  a  team 
belonging  to  the  plaintiff  in  this  case,  and  who  had  with  him 
in  that  wagon  two  children  of  the  plaintiff,  in  attempting  to 
cross  the  railroad  crossing  at  Frush  Valley  was  struck  by  an 
engine,  or,  rather,  the  tank  of  an  engine,  coming  along  on 
that  railroad,  and  belonging  to  the  defendant.  This  suit  is 
brought  by  the  father  of  these  children,  claiming  that  the 
death  of  the  children  was  due  to  the  negligence  of  the  defend- 
ant railroad  company,  and  that  he  (the  plaintiff)  is  entitled 
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to  damages  by  reason  of  the  death  of  these  children.  Now, 
let  me  say  to  you  at  the  very  outstart  that  the  fact  that  one 
person  is  injured  is  no  reason,  in  itself,  why  some  one  else 
should  be  held  in  damages  by  reason  of  that  injury.  It  is 
necessary,  in  order  to  establish  a  right  to  recover,  that  the 
plaintiff  satisfy  the  jury,  by  a  fair  preponderance  of  the  whole 
evidence,  that  the  person  from  whom  he  claims  damages 
was  at  fault, — committed  some  wrong  which  he  is  bound  to 
make  good.  That  is  the  foundation  of  the  liability  to  dam- 
ages,— not  the  mere  fact  that  an  accident  or  an  injury  has 
happened,  but  the  fact,  if  it  be  a  fact  (and  it  is  always 
necessary  for  the  plaintiff  to  prove  that  fact),  that  the  person 
who  is  sought  to  be  held  for  damages  must  be  proven  to  have 
been  guilty  of  some  wrong,  some  negligence,  and  that  that 
negligence  was  the  direct  and  proximate  cause  of  the  injury 
complained  of.  And,  of  course,  gentlemen,  I  need  hardly 
say  to  you  that  the  rule  is  the  same  whether  the  action  is  be  - 
tween  private  individuals  or  between  corporations,  or 
between  one  private  individual  on  one  side  and  a  corporation 
on  the  other.  The  law  makes  no  distinction  between  per- 
sons, and,  of  course,  the  jury  will  make  no  distinction. 
Now,  gentlemen,  I  am  not  going  to  rehearse  to  you  the  evi- 
dence in  this  case.  The  trial  has  not  been  a  very  long  one, 
it  has  gone  very  speedily,  the  evidence  is  all  fresh  in  your 
minds,  and  it  is  your  business  and  your  duty  to  remember 
the  evidence  that  has  been  brought  before  you,  and,  on 
every  question  which  it  will  be  necessary  for  you  to  pass 
upon,  to  keep  in  view  all  the  evidence  that  bears  upon  it, 
and  to  make  your  determination  upon  any  disputed  issue  in 
the  light  of  all  the  evidence,  giving  fair  and  adequate  con- 
sideration to  every  part  of  it, — to  the  testimony  of  one  side 
as  well  as  to  the  testimony  of  the  other. 

**The  first  question,  gentlemen,  which  you  will  have  to 
pass  upon  in  this  case, — which  lies  at  the  very  opening  of 
the  case, — is,  was  there  any  negligence  in  the  railroad  com- 
pany? That  is  the  first  thing  you  are  to  determine,  because, 
if  there  was  no  negligence  in  the  railroad  company,  then,  no 
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matter  how  great  the  misfortune  of  the  plaintiff,  and  no  mat- 
ter how  sad  an  occurrence  this  was,  there  is  no  liability 
shown,  so  far  as  the  railroad  company  is  concerned.  Neg- 
ligence is  simply  the  want  of  care  according  to  the  circum  - 
stances.  You  will  have  to  take  all  the  circumstances  of  this 
occurrence  into  view.  You  will  look  at  the  place ;  you  will 
look  at  all  the  facts  concerning  how  this  accident  occurred, 
the  facts  relating  both  to  the  railroad  company  and  to  the 
surrounding  country,  the  nature  of  it,  the  view  that  could  be 
had,  the  action  of  the  driver  of  the  wagon.  Take  all  into 
consideration,  and  from  all  that  declare  whether  there  was 
any  negligence  on  the  part  of  the  railroad  company.  This  is 
the  first  question  you  must  decide,  and,  as  I  said  before,  if 
you  do  not  believe  that  the  fair  preponderance  of  the  evidence 
shows  that  the  railroad  company  was  negligent,  why,  then, 
that  is  an  end  of  the  case. 

**Now,  I  have  a  few  words  to  say  to  you,  not  by  way  of 
rehearsing  the  testimony,  because  I  don't  propose  to  do  that, 
but  by  way  of  calling  attention  to  a  few  of  the  items  of  the 
testimony,  for  the  purpose  of  giving  you  certain  cautions 
which  the  law  requires  me  to  give  you  on  that  subject. 
There  has  been  some  testimony,  and  comment  on  the  testi- 
mony, relating  to  the  speed  at  which  this  train  was  running  at 
the  time  of  the  collision.  Let  me  say  to  you  that,  so  far  as  the 
speed  at  which  a  railroad  train  is  running  is  concerned,  the 
mere  matter  of  the  rate  of  speed  is  not  in  itself  evidence  of  neg- 
ligence. A  railroad  company  has  a  right  to  run  its  trains  at 
any  speed  that  they  deem  advisable,  provided  they  use 
proper  care,  according  to  the  circumstances.  The  mere 
speed  of  the  train  in  itself  does  not  show  negligence  on 
the  part  of  a  railroad  company.  Then  you  will  recollect 
how  this  engine  was  run.  It  was  the  engine  of  the  wrecking 
train,  and  the  testimony  is  that  it  was  never  turned  around ; 
that  it  was  run  backward  and  forward  alike,  and  at  the  same 
rate  of  speed.  When  this  collision  took  place,  the  engine  was 
being  run  with  the  tank  forward.  I  mean  to  say,  the  tank 
was   in  the  direction   in  which  the  train  proceeded.     That 
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mere  circamstance,  in  itself,  would  not  be  evidence  of  negli- 
gence. Next,  there  is  considerable  testimony  as  to  whether 
or  not  the  signals  that  were  usual  about  that  place  were  given. 
It  is  affirmed  on  the  part  of  the  plaintiff  that  there  was  no 
whistling  or  ringing  of  the  bell  for  a  considerable  distance, 
until  just  about  the  moment  when  the  collision  occurred.  On 
the  other  hand,  there  is  testimony  on  the  part  of  the  defend- 
ant that  the  usual  signals  were  given  and  the  bell  rung  from 
some  place  about  the  cut,  near  the  cut,  or  in  the  cut,  down  to 
the  very  moment  of  the  collision.  Now,  gentlemen,  on  that 
question  the  conflict  of  the  testimony  is  very  apparent,  and  it 
will  be  for  you  to  decide  what  the  fact,  the  actual  truth  of  the 
case,  is.  That,  of  course,  gentlemen,  you  will  decide  in  the 
light  of  all  the  testimony  that  was  given  on  both  sides.  You 
will  consider  carefully  what  was  sworn  to  on  the  one  hand 
and  what  on  the  other.  If  you  can  reconcile  the  testimony^ 
it  will  be  your  duty  to  do  it;  but,  if  you  find  conflicts  which 
you  cannot  reconcile,  then  it  will  be  for  you  to  say  which 
witnesses  you  will  believe,  which  story  you  will  accept.  Of 
course,  gentlemen,  when  you  come  to  a  question  of  that 
kind,  you  won't  attempt  to  accept  the  testimony  of  any  one 
witness,  to  the  exclusion  of  that  of  another,  arbitrarily,  or 
with  the  view  of  reaching  any  particular  result,  but  you  will, 
as  it  is  your  duty  to  do,  carefully  look  at  the  witnesses  them- 
selves ;  see  where  their  interest  lies,  or  whether  they  are 
disinterested;  see  whether  their  manner  upon  the  stand 
impresses  you  as  entitled  to  belief  or  otherwise ;  see  what 
their  opportunities  for  observation  were  at  the  time  concern  - 
ing  which  they  are  testifying ;  see  what  reason  was  given  for 
their  observing  the  facts  that  may  have  transpired,  what  the 
reason  is  why  they  should  remember  a  certain  thing,  or 
whether  there  is  no  reason  that  you  can  find  why  you  should 
believe  their  memory  was  accurate;  and  see  how  precise 
their  recollection  is  and  how  accurate  their  testimony  is  •; 
and  in  view  of  all  that,  gentlemen,  you  will  decide  which  of 
the  witnesses  you  will  believe, — not,  as  I  said,  arbitrarily,  but 
upon  careful  reflection,  and  deliberate  examination  of  all  the 
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circumstances  that  bear  upon  the  credibility  of  one  witness 
or  the  other.  In  this  way  you  will  find,  taking  all  the  facts 
and  circumstances  together,  whether  this  train  was  run 
negligently,  and  whether  the  collision  was  due  to  negligence 
on  the  part  of  the  railroad  company.  If,  as  I  said  before, 
you  find  there  was  no  negligence  on  the  part  of  the  railroad 
company,  then  that  will  be  an  end  of  the  case,  and  your 
verdict  will  be  for  the  defendant. 

"If,  on  the  other  hand,  you  find  that  the  railroad  company 
was  negligent,  and  that  the  negligence  of  the  railroad  com  - 
pany  produced  this  collision  and  the  death  of  these  children, 
then  you  will  come  to  another  question,  and  that  is  this : 
Was  this  man  Hiester,  with  whom  the  children  were  riding, 
in  charge  of  them  at  the  time  with  the  consent,  either  express 
or  implied,  of  the  father  of  the  children,  who  is  the  plaintiff 
in  this  case?  The  plaintiff  says  he  did  not  know  that  his 
children  had  gone  with  Hiester  on  that  trip.  It  is,  of  course, 
for  you  to  say  whether  that  is  the  fact  or  not.  But,  even  if  he 
did  not  know  in  this  particular  instance  that  the  children  had 
gone  with  his  driver,  then  it  will  be  for  you,  under  the 
evidence,  to  determine  whether  there  was  an  habitual  practice 
of  this  man,  a  custom  on  Hiester* s  part,  to  take  the  children, 
or  one  of  them,  with  him  on  this  route,  and  did  the  plaintiff 
know  he  was  in  the  habit  of  doing,  or  frequently  did,  that 
sort  of  thing, — that  he  took  these  children  along  with  him 
over  this  route, — and  did  the  father  tacitly  permit  that 
practice  to  continue,  knowing  that  Hiester  was  in  the  habit 
of  taking  one  or  both  of  these  children  with  him?  Does  the 
evidence  warrant  you  in  inferring  that  the  father,  knowing  of 
the  practice  of  this,  tacitly  consented  that  he  (Hiester)  should 
assume  the  responsibility  of  taking  charge  of  these  children 
on  his  trips  over  this  route?  If  he  did,  then  there  can  be  no 
recovery  in  this  case,  for  in  that  case  Hiester  would  have  to 
be  regarded  as  standing  towards  the  children  in  the  relation 
of  an  agent,  an  employee,  of  the  father,  for  the  purpose  of 
taking  charge  of  them ;  and  then  Hiester*s  negligence,  or  his 
omission   of   care,   would   be   imputed   to    the  father,    and 
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would  prevent  a  recovery;  and,  so  far  as  Hiester's  conduct 
in  this  case  is  concerned,  I  say  to  you  the  facts  show  so 
clearly  that  he  omitted  the  precautions  which  the  law  exacts 
of  a  man  when  he  approaches  a  railroad  crossing,  that,  as  a 
matter  of  law,  it  must  be  declared  that  he  was  negligfent, 
and  that  he  (Hiester),  or  any  one  to  whom  Hiester's  acts 
would  be  imputed,  could  not  recover  for  any  injury  resulting 
from  his  attempt  to  cross  the  railroad  track  at  the  time  when 
he  did.  So  you  see,  gentlemen,  that  if  you  believe  from  the 
evidence  that  the  plaintiff  in  this  case  either  expressly  or  im- 
pliedly put  these  children  into  Hiester's  charge,  with  the  view 
of  taking  them  driving  over  this  route, — perhaps  not  with  the 
express  view,  but  with  the  assent  of  the  father  that  he  might 
take  charge  of  them  and  take  them  where  he  saw  fit, — then 
it  would  be  impossible  for  the  father,  in  this  case,  to  recover. 
If  you  do  not  find  that,  and  if  you  also  believe,  as  I  said 
before,  that  the  railroad  company  was  negligent,  and  if  that 
negligence  produced  this  accident,  this  injury,  then  the 
plaintiff  would  be  entitled  to  recover;  and  you  will  come  to 
the  question  as  to  what  he  would  be  entitled  to  recover.  On 
that  question  I  say  to  you,  if  the  plaintiff  is  entitled 
to  recover  anything,  he  is  entitled  to  recover  only  the 
pecuniary  loss  that  he  has  suffered  through  the  loss  of  his 
children,  not  to  any  compensation  for  the  distress  and 
anguish  which  he  may  be  supposed  to  have  suffered,  which 
he  necessarily  must  have  suffered.  It  is  only  the  pecuniary 
loss  which  the  law  allows  to  be  compensated  in  a  case  of  that 
kind,  and  that  pecuniary  loss  includes  the  cost  of  burial, 
and  it  also  includes  the  money  value  of  the  services  of  these 
children  up  to  the  twenty -first  year  of  their  ages.  Of  course, 
in  making  up  that  item,  it  will  be  necessary  for  you  to  con- 
sider not  only  what  these  children,  if  they  grew  up  able  to 
earn  money,  might  profit  the  father,  but  you  must  also  take 
into  account  the  cost  of  their  maintenance,  cost  of  their 
education,  the  chances  of  their  surviving  up  to  that  age,  and 
the  mortality  known  to  exist  among  children  of  young  years, 
and  then  you  will  figure  what  their  pecuniary  value  would  be 
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to  the  father  up  to  their  twenty -first  year;  and  adding  that 
to  the  cost  of  the  burial  would  give  the  sum  which  the  father* 
if  he  is  entitled  to  recover  anything,  will  be  entitled  to  ask 
as  damages  at  your  hands. 

** (Exception  to  the  charge  noted  for  the  plaintiff,  and  ex- 
ception noted  for  the  defendant  for  refusal  to  charge  as  per 
points  submitted. )  * ' 

The  opinion  of  the  court  discharging  rules  for  new  trial  and 
judgment  non  obstante  veredicto  reads  as  follows : 

**On  the  question  of  negligence  on  the  part  of  the  defend- 
ant's servants  in  the  running  of  the  engine  which  killed 
plaintiff's  children  there  was  sufficient  evidence  to  require 
submission  to  the  jury.  It  cannot  be  successfully  contended 
that,  regardless  of  the  speed  at  which  the  engine,  running 
backwards,  was  permitted  to  go;  regardless  of  whether  or 
not  the  fireman  who  acted  as  engineer  was  the  proper  person 
to  do  so ;  regardless  of  whether  or  not  he  was  vigilant  and 
careful  to  observe  what  was  going  on  ahead  of  him;  regard- 
less of  whether  or  not  the  whistle  was  sounded  at  the  place 
designated  for  that  purpose  by  the  defendant  company  itself, 
or  the  bell  rung  near  the  crossing ;  regardless  of  whether  or 
not  the  attention  of  the  fireman,  acting  as  engineer,  was  dis- 
tracted from  his  duty  by  the  presence  and  conversation  of 
the  other  three  persons  who  rode  with  him  in  the  cab  (see 
Schnur  z'.  Traction  Co.,  153  Pa.  St.  29,  5  Am.  &  Eng.  R.  Cas., 
N.  S.,  716,  31,  25  Atl.  650) ;  indeed,  regardless  of  every  con- 
sideration affecting  the  question  of  the  exercise  by  the 
persons  in  control  of  the  engine  of  proper  care  under  the 
circumstances, — the  defendant  company  is,  as  a  matter  of  law, 
to  be  declared  to  have  performed  its  full  duty  towards  trav- 
elers upon  the  highways  crossed  by  its  railroad,  by  reason  of 
the  single  and  undisputed  fact  that  the  rattling  and  rumbling 
of  the  engine  were  such  as  to  be  heard  more  than  half  a  mile 
away.  That  fact  obviously  has  no  bearing  whatever  upon 
the  question  of  negligence  on  the  part  of  the  railway  company. 
Its  significance  is  only  apparent  as  affecting  the  question  of 
contributory  negligence,  where  that  becomes  an  element  in 
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the  case.  The  contrary  proposition  would  seem  to  involve 
the  absurd  conclusion  that  a  railroad  company,  if  it  will  only 
employ  sufficiently  noisy  machinery,  thus  making  itself  a 
nuisance  to  the  public,  can  thereby  relieve  itself  of  the 
duty  of  observing  any  of  the  precautions  now  recognized  by 
railroad  companies  themselves  as  proper  and  necessary.  The 
soundness  of  a  principle  is  often  best  tested  by  its  results. 
Mayer  v.  Walter,  64  Pa.  St.  283,  286.  Nor  is  the  testi- 
mony denying  that  the  whistle  was  sounded  or  the  bell 
rung  of  that  purely  negative  character  which,  as  opposed 
to  affirmative  evidence,  is  entitled  to  no  weight  (Quigley 
V,  Canal  Co.,  142  Pa.  St.  388,  396,  21  Ati.  827),  nor  so 
clearly  overcome  by  the  defendant's  witnesses  as  to  justify 
the  court  in  treating  what  they  testify  to  as  the  fact, 
within  the  rule  in  Newhard  v.  Railroad  Co.,  153  Pa. 
St.  417,  55  Am.  &  Eng.  R.  Cas.  258,  420,  26  Ati. 
105.  The  truth  upon  this  matter,  and  the  resulting  conclu- 
sion as  to  the  existence  or  nonexistence  of  negligence  in  the 
defendant's  employees,  depended  upon  the  credibility  of 
witnesses,  upon  disputed  facts,  and  upon  the  probable  or 
reasonable  inferences  from  them,  and  was  therefore  a  ques- 
tion for  the  jury,  the  correctness  of  whose  determination  of  it 
the  court  is  furnished  with  no  legal  guide  for  testing  or  con  • 
trolling.  Philadelphia  Trust,  Safe -Deposit  &  Insurance  Co. 
V.  Philadelphia  &  E.  R.  Co.,  160  Pa.  St.  590,  600,  28  Ati. 
960.  The  verdict  of  the  jury,  finding  for  plaintiff,  adds  a 
declaration  that  the  defendant  company  was  negligent.  The 
instructions  made  a  verdict  for  plaintiff  dependent  upon  a 
finding,  not  only  that  the  defendant  was  negligent,  but  also 
that  the  person  with  whom  the  children  were  riding  was  not 
in  charge  of  them  with  the  plaintiff's  consent,  express  or 
implied.  It  is  not  to  be  presumed,  of  course,  that  the  jury 
disregarded  this  instruction.  The  finding  for  the  plaintiff, 
on  the  contrary,  is  to  be  presumed  to  be  a  finding  for  him 
upon  every  fact  essential  to  his  recovery.  Miller  v.  Bank, 
172  Pa.  St.  197,  202,  33  Ati.  684.  Beyond  the  statement 
that  the  jury  find  for  plaintiff,  and  the  sum  at  which  his  dam  - 
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ages  are  assessed,  it  was  unnecessary  to  add  anything. 
'  Utile  per  inutile  non  vitiatur  J*  There  is  nothing  in  the  rea- 
sons assigned  in  support  of  the  applications  for  a  new  trial 
complaining  of  the  sum  allowed  by  the  jury  as  excessive; 
the  instructions  upon  thie  measure  of  damages  having  been 
in  exact  accord  with  a  point  submitted  by  defendant,  which, 
however,  because  of  its  form,  could  not  be  affirmed  as  pre- 
sented, and  was  therefore  marked  *Declined.'  See  Kroegher 
V.  McConway  &  Lorley  Co.,  149  Pa.  St.  444,  456,  23  Atl. 
341 ;  Scheuing  v.  Yard,  88  Pa.  St.  286,  287. 

**This  leaves  as  the  only  remaining  matter  to  be  considered 

* 

the  question  of  law,  whether,  under  the  facts  of  the  case, 
there  can  be  any  recovery.  The  action  is  brought  by  the 
father,  and  for  his  benefit.  The  children,  at  the  time  when 
they  were  killed,  were  riding  in  his  wagon  with  one  Hiester, 
who  was  his  servant.  The  jury  has  found  that  Hiester  was 
not  authorized  by  plaintiff  to  take  the  children  with  him. 
But  defendant's  contention  is  that  that  is  altogether  imma- 
terial, and  that  there  can  be  no  recovery  if  Hiester's  negli- 
gence contributed  to  the  catastrophe.  That  it  did  so  is 
beyond  the  possibility  of  dispute.  Does  the  conclusion  in- 
sisted upon  by  defendant  follow?  It  is  conceded  on  all 
hands  that  the  master  is  liable  for  the  negligent  acts  of  his 
servant,  done  in  the  course  and  within  the  scope  of  his  em- 
ployment, though  in  the  manner  of  doing  his  master's  busi- 
ness the  servant  deviate  from  his  instructions ;  and  it  is 
equally  clear  that  there  is  no  difference  in  this  respect  be- 
tween acts  of  negligence  and  acts  of  contributory  negligence, 
or  between  these  and  any  other  civilly  wrongful  acts.  But 
where  a  servant,  though  at  the  time  engaged  in  his  master's 
service,  does  such  an  act,  which  he  was  not  employed  to  do, 
which  is  not  in  the  line  of  his  duty  nor  within  the  scope  of 
his  employment,  the  master  is  not  responsible.  Coal  Co.  z\ 
Heeman,  86  Pa.  St.  418.  Hence  it  is  plain  that  a  servant 
may  at  the  same  time  be  acting  in  respect  of  the  matters 
committed  to  his  charge  as  his  master's  servant,  with  the 
effect  of  making  the  master  liable  for  his  negligence,  and  in 
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respect  of  matters  not  committed  to  his  charge  as  not  his 
master's  servant,  with  the  effect  of  creating,  so  far  as  these 
are  concerned,  no  liability  on  the  part  of  his  master.  The 
difficulty  in  such  a  case  arises  from  the  dual  capacity  in 
which  the  servant  is  acting, — a  difficulty  in  fact  rather  than 
in  law.  In  order  to  obtain  correct  results,  it  must  be  solved, 
not  ignored,  and  the  case  must  be  treated  as  if  the  blended 
functions  had  been  performed  separately.  See  Lerch  v.  Bard. 
162  Pa.  St.  307,  315,  29  Atl.  890.  If,  in  the  present  case, 
Hiester  had  taken  plaintiff's  team,  without  permission,  for 
the  sole  purpose,  conceived  by  himself,  and  not  sanctioned 
by  his  master,  of  taking  the  latter' s  children  fot  a  drive, 
clearly  his  negligence  in  safeguarding  them  on  the  way 
would  not  have  been  imputable  to  their  father.  Bard  v. 
Yohn,  26  Pa.  St.  482.  But  how  does  the  question  stand  in 
view  of  the  fact  that  he  took  the  children  on  a  trip  he  was 
directed  to  make,  using  the  master's  team,  for  the  delivery  of 
his  flour?  There  can  be  no  doubt  that  Hiester,  when  he 
De&lJRently  drove  upon  the  railway  crossing  at  which  the 
collision  occurred,  was  acting  as  plaintiff's  servant  in  the 
care  and  management  of  his  property,  and  that,  therefore,  so 
far  as  the  injury  to  the  latter  is  concerned,  Hiester's  default 
is  imputable  to  the  plaintiff ;  and  if  Hiester  also  had  delegated 
to  him,  by  virtue  of  his  general  employment,  or  specially  for 
the  time  being,  the  care  and  custody  of  the  children,  his  neg- 
ligence in  the  performance  of  his  duty  was  equally  imputable 
to  the  plaintiff.  But  Hiester  was  employed  as  a  miller,  and 
part  of  the  duties  of  his  employment  was  the  delivery  of  flour, 
using  plaintiff's  team  for  that  purpose.  That  employment, 
and  the  duties  springing  from  it  or  reasonably  incident  to  it, 
did  not  necessarily  involve  the  taking  of  plaintiff's  children 
for  a  drive,  or,  as  resulting  therefrom,  their  care  and  custody 
upon  the  highway.  So  far  as  the  duties  of  his  employment 
as  miller  are  concerned,  Hiester,  in  taking  the  children  with 
him  and  guarding  them  while  with  him,  was  acting  entirely 
gratuitously,— not  in  plaintiff's  business  nor  as  his  servapt, 
but  as  a  stranger  to   him.     Of  course,  all   this   would   be 
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changed  if  it  were  proven  that,  in  taking  the  children  with 
him,  Hiester  had  the  consent,  expressed  or  implied,  of  the 
plaintiff.  He  would  then  have  charge  of  them,  in  a  sense 
of  loco  parentis.  He  would  have  been  acting,  in  the  care 
and  custody  of  them,  in  the  line  and  within  the  scope  of  his 
employment  as  the  plaintiff's  servant  and  agent.  But  the 
undisputed  facts  of  the  case  do  not  establish  this,  the  point 
reserved  does  not  express  it,  the  plaintiff  denies  it,  the  jury 
was  bound  to  pass  upon  it,  and  the  verdict  negatives  it.  It 
follows  that  the  plaintiff,  precluded  by  Hiester's  negligence 
from  recovering,  in  the  capacity  of  owner,  for  the  loss  of  his 
property  which  was  in  Hiester*s  charge  as  plaintiff's  servant, 
is  not  precluded,  in  the  capacity  of  father,  from  suing  for  the 
loss  of  his  children,  who  were  not  in  Hiester's  charge  as  his 
servant. 

*' Whilst  no  authority  running  on  all  fours  with  this  case 
has  come  to  my  notice,  a  recognition  of  the  principle  involved 
in  the  proposition  laid  down  is  to  be  found  in  the  decision  of 
Quinn  z/.  Power,  87  N.  Y.  535.  Defendant  owned  and  ran 
a  ferryboat  between  Hudson  and  Athens,  on  opposite  sides 
of  the  Hudson  river.  On  a  regular  trip  the  pilot  took  on  a 
boatman,  without  compensation;  agreeing  to  put  him  on  his 
boat,  in  a  tow  passing  up  the  river.  Similar  acts  had  been 
done  before,  but  not  with  defendant's  knowledge.  The 
ferryboat  was  taken  out  of  its  regular  course,  and  negligently 
permitted  to  collide  with  a  canal  boat ;  the  collision  killing 
the  boatman.  It  was  held  that  the  defendant  was  liable, 
because  his  servant,  the  pilot,  was  acting  in  the  course  and 
within  the  scope  of  his  employment,  and  for  the  master's 
interests,  though  violating  his  duty  in  going  out  of  his 
course.  The  reasoning  of  Finch,  J.,  at  pages  540-542,  is 
instructive  and  to  the  point  here.  Says  he :  'The  passenger 
[the  boatman]  appears  to  have  been  an  entire  stranger. 
There  was  no  individual  or  personal  motive  to  induce  the 
pilot  to  invite  him  on  board,  or  promise  to  land  him  at  the 
tow.  What  operated  to  lead  to  the  act  was  plainly  a  motive 
connected   with   the  master's   business.     The   ferryboat   in 
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previous  years  bad  done  a  very  considerable  business  in 
towing  to  Athens  or  Hudson  boats  taken  from  the  tows,  or 
placing  them  in,  for  which  services  compensation  was  paid. 

*  *  *  The  canal  boats  arriving  in  tows  were  more  or  less 
his  [defendant's]  customers,  and  their  captains  or  owners 
were  naturally  to  be  treated  with  consideration,  as  a  matter 
of  business.  When  the  pilot  saw  this  boatman  standing  on 
the  dock  and  anxious  to  reach  his  tow,  the  pilot  did  what  he 
thought  the  master  would  very  probably  have  done  if  present, 
— promised  to  put  the  boatman  on  the  tow.  In  doing  so  he 
had  no  individual  or  personal  purpose  of  his  own,  separate 
from  his  master's  business  and  interest.  On  the  contrary,  it 
must  have  been  that  business  and  interest — a  disposition  to 
gain  and  keep  the  good  will  of  the  boatmen  as  a  class,  from 
among  whom  came  the  master's  customers — which  prompted 
the  invitation  and  the  act.  The  facts  disclose  no  other 
possible  motive, — ^certainly  none  which  was  personal  to  the 
pilot,   and  entirely  independent  of    his   master's  business. 

*  *  *  It  is  difiSicult,  therefore,  to  trace  in  the  action  of 
the  pilot  any  separate  and  independent  purpose,  disconnected 
from  the  master's  business.  What  he  did  was  in  the  natural 
line  of  his  employment, — might  well  have  been  regarded  by 
him  as  a  duty  due  to  his  master,  and  an  act  which  would 
benefit,  rather  than  injure,  his  business.  It  was  an  act 
within  the  general  scope  of  that  employment.  It  was  the 
transportation  of  a  passenger,  if  not  across  the  river,  at  least 
partly  across ;  and  none  the  less  so  because  no  compensation 
or  fare  was  demanded.' 

**In  the  present  case  the  taking  of  the  children  by  Hiester 
was  something  entirely  disconnected  with  the  master's 
business,  of  no  possible  benefit  to  it,  and  unless  authorized, 
expressly  or  impliedly,  by  the  plaintiff,  wholly  beyond  the 
scope  of  Hiester's  employment  and  discretion, — in  short,  the 
exact  opposite  of  the  case  just  referred  to,  and  within  the 
grounds  there  recognized  as  exempting  the  master  from 
liability.  If,  however,  Hiester's  act  in  taking  the  children 
was  not  done  in  the  plaintiff's  business  or  by  his  authority. 
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and  was  not  within  the  scope  of  the  servant's  employment 
or  the  line  of  his  duties,  then  he  was  not  at  the  time  in  charge 
of  the  children,  or  acting  with   reference  to   them,  as   the 
plaintiff's  servant;  and  the  plaintiff  therefore  would  not  be 
affected,  so  far  as  the   injury  to   them   is   concerned,    with 
Hiester's  negligence,  under  the  doctrine  apparently  deducible 
from  the  reasoning  in  Railroad  Co.  v,  Mahoney,  57  Pa.  St. 
187,  and  Railway  Co.  v.  Caldwell,  74  Pa.  St.  421.     These,  it 
is  true,  were  suits  brought  in  behalf  of  the   injured  children, 
not  of  the  parents.     But  in  the   former  case  it   appeared  that 
the  child  had  been  taken  up  by  an  aunt,  and  that  her  incaution 
contributed  to  the  accident,  while  in  the  other  it  was  shown 
that  the  recklessness  of  an  older  companion  did   so ;    and  in 
both,  just  as   though  the  suits   had   been   brought   by   the 
parents  (compare  Railway  Co.  v,  Schuster,  113   Pa.  St.  412, 
2  Atl.  269,  and  Smith  v.  Railway  Co.,  92  Pa.    St.   450),  the 
fact  that  they  had  not  placed  the  children  in  charge  of  these 
persons  was  emphasized  as  decisive.     There  does  not  appear 
to  be  much  relevancy  to  this  case  in  the  principle   applied  in 
Borough  of  Carlisle  v,  Brisbane,  113  Pa.  St.  544,  551,  6  Atl. 
372;  Finnegan  v,  Foster  Tp.,    163  Pa.  St.  135.  139,  29   Atl. 
780 ;  and  similar  cases.     The  suit  is  not  brought  by  any  one 
representing  the  children,  and  therefore  the  fact  that,  in  such 
a  suit,  Hiester's  negligence  could  not  be  imputed  to  them,  is 
not  controlling.     The  question  is  whether  it  is  to  be  imputed 
to   the  father,   and  the  answer  to  that  question,   as  has  been 
seen,  depends,  not  upon  the  mere   circumstance  that  Hiester 
was  the  plaintiff's  driver,  and  as  such  in  charge  of  the  team, 
but  whether  he  was  the  plaintiff's  driver  for  the  purpose  of 
taking  the  children  for  a  drive,  and  thus,  in  respect  of  them, 
acting  as  the  plaintiff's   servant.     It   is,    indeed,    suggested 
that  there  is  no   difference   in  this   case   between   plaintiff's 
children  and  any   *other   property'    of   his;  that,  if   Heister 
had,  without  authority,   taken   into  the  wagon   any   *  other 
property'  of  the  plaintiff,  the  latter  could  not  recover   for  its 
destruction,    in    view   of    Hiester's   negligence;    and   that, 
therefore,  he  cannot   recover  for   the  death  of  his   children. 
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There  is  something,  to  put  it  mildly,  unpleasant  about  that 
proposition,  and,  in  truth,  it  rests  on  nothing  more  serious 
than  a  subtle  confusion  of  terms.  A  man's  children  are  not 
his  'property,'  in  the  sense  in  which  a  bag  of  flour  or  a  horse 
is.  The  right  to  their  labor  and  earnings  is  his  property^ 
but  they  are  not.  When,  therefore,  Hiester  took  the  plaintiff's 
children  with  him,  he  did  not  take  plaintiff's  property;  and 
hence  the  supposed  analogy,  which,  at  best,  might  be  *as 
likely  to  misguide  as  to  guide  safely'  (Overman's  AppeaU 
88  Pa.  St.  276,  285),  fails  altogether,  rendering  a  further 
discussion  of  this  point  unnecessary.  It  would  seem  to 
follow  that  the  question  of  Hiester' s  authority  to  take  the 
children  with  him  was  one  of  the  two  decisive  ones  in  this 
case,  and  being  a  question  of  fact,  under  evidence  from  which 
opposite  conclusions  might  fairly  be  drawn,  was  for  the  jury^ 
and  that  the  point  reserved,  not  stating  the  fact  of  his 
Authority  as  an  undisputed  one,  because  the  evidence  did  not 
warrant  such  statement,  does  not  control  the  case,  and  is 
therefore  insufficient  to  sustain  a  judgment  contrary  to  the 
verdict.  Wilde  v.  Trainor,  59  Pa.  St.  439.  The  rules  for  a 
new  trial  and  for  judgment  non  obstante  veredicto  are  dis  - 
charged." 

Baer^  Snyder  &  Zieber^  for  appellant. 

Rot  her  met  Bros,  and  Jacobs  &  Keiser^  for  appellee. 

Sterrett,  C.  J.  This  action  of  trespass  was  brought  by 
the  plaintiff  to  recover  damages  for  the  loss  he  sustained  by 
the  untimely  death  of  his  two  sons,  five  and  seven  years  of 
age,  respectively,  who  were  killed  in  September,  1897,  by  a 
collision  at  the  Prush  Valley  crossing,  a  minor  station  on 
East  Penn  Branch  of  defendant's  railroad.  At  the  time  of 
the  accident  the  children  were  in  a  covered  wagon,  accom- 
panied by  Hiester,  who,  as  plaintiff's  employee,  and  with 
his  team,  was  then  engaged  in  delivering  flour  and  feed  to 
customers  of  his  employer's  mill,  etc.  He  had  just  delivered 
flour  to  one  customer  about  90   yards   from   the   railroad 
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learned  trial  judge's  charge,  a  verdict  in  plaintiff's  favor 
depended  upon  a  finding,  not  only  that  the  defendant  com- 
pany was  guilty  of  negligence,  but  also  that  Hiester,  the 
person  with  whom  the  plaintiff's  children  were  riding,  was 
not  in  charge  of  them  with  his  consent,  express  or  implied. 
By  necessary  implication,  both  of  these  facts  muBt  have  been 
found  by  the  jury.  The  correctness  of  the  learned  trial 
judge's  decision  on  the  question  of  law  reserved  is  so  com- 
pletely vindicated  in  his  opinion  that  little,  if  anything,  can 
be  added  to  what  he  has  so  well  said  therein. 

Further  comment  on  either  of  the  questions  presented  by 
the  assignments  of  error  is  wholly  unnecessary.  The  judg- 
ment is  affirmed  on  the  opinion  of  the  court  below  discharging 
the  rules  for  a  new  trial  and  for  judgment  in  defendant's 
favor  non  obstante  veredicto. 

NOTE. 

Accident  at  Crossing — Failure  to  Give  Signals.— The  fact  that 
other  means  of  information  as  to  the  approach  of  a  train  were  open 
to  a  traveUer  on  a  highway  is  no  excuse  for  omission  to  give  the 
signals  required  by  statute.  Chicago,  etc.,  R.  Co.  z/.  Triplett,  38  111. 
42. 
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{Supreme  Court  of  Errors  of  Connecticut,  Aug.  /,  iSgg.) 

Crossings— Character  of  Signals.*— Under  the  statutes  of  Connec- 
ticut, the  engineer  of  a  train  about  to  pass  over  a  public  grade 
crossing,  performs  under  ordinary  circumstances,  his  entire  duty 
with  respect  to  crossing  signals  when  he  sounds  the  whistle  at  the 
80-rod  point,  and  rings  the  bell  thereafter  until  the  engine  passes 
the  crossing,  he  not  being  required  to  keep  the  whistle  constantly 
sounding  between  the  whistling  post  and  the  crossing. 

♦See  note,  12  Am.  &  EJng.  R.  Cas.,  N.  S.,  328. 
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Same — Same.* — Althoug-h  the  temporary  conditions,  atmospheric 
or  otherwise,  which  detract  from  the  effectiveness  of  statutory 
crossing^  signals  g^reatly  vary  from  time  to  time,  the  duty  of  the 
eng-ineer  of  a  train  about  to  pass  over  a  crossing,  with  respect  to 
such  signals,  does  not  vary  to  suit  these  varying  conditions,  except 
in  exceptional  cases  ;  and  the  fact  that  the  engineer  knows  that  a 
dangerous  crossing  which  his  engine  is  about  to  pass  over  is  ren- 
dered specially  dangerous  by  the  presence  of  a  box  car  on  the  track 
which  obstructs  the  view,  and  because  a  light  wind  is  blowing,  does 
not  impose  upon  him  any  additional  duty  in  regard  to  giving  signals. 

Appeal  by  defendant  from  New  Haven  county  superior 
court.     Reversed, 

Harry  G,  Day  and  Be?ijamin  /.  Spocky  for  appellant. 
Charles  S,  Hamilton  and  Oswin  H,  D,  Fowler^  for  appellee. 

Torrance,  J.  The  material  facts  fottnd  may  be  summa- 
rized as  follows :  The  Ward  street  crossing,  where  the 
accident  occurred,  is  in  a  populous  part  of  the  borough,  and 
is  quite  largely  used  for  public  travel  in  teams     „     „^  ^  . 

efts')  BvfltOCL 

and  on  foot.  It  crosses  the  railroad,  at  right 
angles  thereto,  over  two  main  tracks,  and  two  side  tracks 
easterly  of  the  main  tracks.  On  the  west  side  of  the 
main  tracks  are  two  side  tracks,  reaching  from  the  Quinni- 
piac  crossing  next  north  of  Ward  street  to  within  a  short 
distance  north  of  Ward  street.  At  the  northwest  corner  of 
the  Ward  street  crossing  and  the  defendant's  location,  and 
close  to  the  westernmost  of  the  two  last -mentioned  side 
tracks,  is  a  large  building  used  as  a  feed  store.  By  reason 
of  fences  and  buildings  in  the  neighborhood  of  the  crossing, 
a  person  approaching  it  from  the  west  is,  for  several  hundred 
feet,  and  until  he  passes  the  comer  of  the  feed  store,  and  is 
within  30  feet  of  the  west  main  track,  unable  to  see  any  por- 
tion of  the  main  tracks  north  of  the  crossing,  or  to  hear  the 
approach  of  a  train  from  the  north,  or  the  sound  of  its  bell, 
or  even  its  whistle  at  the  Ward  street  crossing  whistling 
post,  unless  the  wind  is  favorable.  At  the  time  of  the  acci- 
dent a  box  freight  car,  as  was  frequently  the  case,  stood  in 

*See  note  at  end  of  case. 
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front  of  the  feed  store,  not  many  feet  from  the  end  of  the  west 
siding.  This  car  shut  off  all  sight  of  the  tracks  north  of  the 
crossing  to  one  approaching  the  crossing  from  the  west  until 
he  had  arrived  within  20  feet  of  the  west  main  track,  where 
about  200  feet  of  the  main  tracks  north  of  the  crossing  could 
be  seen.  Warning  signs,  as  required  by  law,  were  main- 
tained at  the  crossing,  but  no  gates,  nor  electric  signals,  nor 
flagman,  nor  other  special  safeguards,  were  there  at  this  time, 
nor  have  any  such  special  safeguards  been  ordered  by  the 
railroad  commissioners  to  be  kept  there.  The  crossing  was 
* 'otherwise  in  good  structural  condition."  These  facts  made 
the  crossing  a  dangerous  one,  and  were  well  known  to  the 
defendant  and  to  its  officers  and  servants  on  the  train  at  the 
time  of  the  accident.  The  train  was  a  south -bound  fast  ex- 
press, not  stopping  at  Wallingford,  and  passing  through  the 
borough  at  the  rate  of  about  50  miles  an  hour.  The  locomo- 
tive whistle  was  sounded  and  its  bell  rung  for  the  Ward 
street  crossing,  as  required  by  the  statute.  At  the  time  of 
the  accident  it  was  light,  the  weather  was  clear,  and  a  light 
wind  was  blowing  from  the  south.  Upon  the  facts  found  the 
trial  court  reached  the  conclusion  that  the  negligence  of  the 
defendant  directly  caused  the  death  of  the  plaintiff's  intes- 
tate. This  negligence  is  specifically  found  to  consist  in  its 
failure,  under  the  circumstances  disclosed  by  the  finding,  to 
keep  the  whistle  '^constantly'*  sounding  between  the  whis- 
tling post  and  the  crossing. 

That  this  failure  is  the  only  act  of  negligence  found,  and 
the  only  one  upon  which  the  judgment  is  based,  is  quite  ap- 
parent from  the  finding.  Negligence  in  respect  to  all  other 
matters  is  negatived  by  the  finding.  The  train  was  running 
at  a  lawful  and  customary  rate  of  speed,  the  crossing  sig- 
nals were  given,  and  warning  signs  were  up  at  the  crossing, 
as  required  by  statute,  and  the  crossing  * 'structurally' '  was 
in  gOod  condition.  It  is  expressly  found  that  the  defendant 
was  not  negligent  in  failing  to  keep  at  the  crossing  certain 
special  statutory  safeguards,  and  upon  the  facts  found  no 
other  conclusion  upon  this  point  was  permissible.     Dyson  v. 
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Railroad  Co.,  57  Conn.  9,  23,  17  Atl.  137.  After  the  engi- 
neer saw  the  team,  he  did  all  that  lay  in  his  power  by  way 
of  warning  or  otherwise  to  avoid  the  collision,  or  to  4nitigate 
its  effects.  In  short,  it  is  found  that  the  only  thing,  at  this. 
time  and  place,  constituting  negligence  on  the  part  of  the  de- 
fendant, was  the  failure  of  the  engineer  to  keep  the  whistle 
sounding  from  the  whistling  post  to  the  crossing.  The  plain 
inference  from  the  finding  is  that,  if  this  had  been  done,  all 
the  other  facts  found  remaining  the  same,  the  conclusion 
reached  by  the  trial  court  as  to  the  negligence  of  the  defend  - 
ant  would  have  been  the  other  way.  In  reaching  its  conclu  - 
sion  the  court  held,  as  matter  of  law,  that  a  specific  duty 
rested  upon  the  defendant  to  keep  the  whistle  sounding  from 
the  post  to  the  crossing ;  and  one  of  the  important  questions 
in  the  case  is  whether  any  such  duty  rested  upon  the  defend- 
ant. If  it  did,  the  conclusion  in  question  is  right,  for  it  is 
clear  that  the  defendant  performed  no  such  duty.  If  no  such 
duty  rested  on  it,  the  conclusion  is  wrong,  for  it 
rests  wholly  upon  the  failure  to  perform  this  SSSfiSfiSStr 
specific  duty.  We  are  of  opinion  that  no  such 
duty  rested  upon  the  defendant.  The  negligence  for  which 
the  defendant  was  held  responsible  by  the  trial  court  was  the 
negligence  of  its  servant,  the  engineer,  in  failing  to  give  the 
crossing  signals  as  required  by  law.  If  he  was  not  negli- 
gent in  that  behalf,  it  follows  that  the  defendant  was  not« 
negligent.  The  question,  then,  is  whether  the  law  imposed 
upon  the  engineer  the  duty  to  keep  the  whistle  sounding  in 
the  manner  required  by  the  trial  court.  The  law  imposes 
upon  the  engineer  of  a  train  about  to  pass  over  a  public 
grade  crossing  the  duty  to  give  certain  warning  signals,  and  a 
negligent  failure  on  his  part  to  perform  that  duty  may  sub  - 
ject  him  to  grievous  liability,  both  civil  and  criminal.  He 
has  to  perform  this  duty  under  circumstances  which  leave^ 
but  little  time  for  thought  and  reflection.  For  these  reasons 
the  law,  as  far  as  is  possible,  should  make  his  duty  plain^ 
and  clear,  to  the  end  that  he  may  know  precisely  what  is 
required  of  him.     The  permanent  conditions  which  detract 
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from  the  effectiveness  of  the  signals  given  will  vary  with  the 
location  and  surroundings  of  the  crossing,  and  the  temporary 

conditions,  atmospheric  or  otherwise,  having 
the  same  effect,  will  greatly  vary  from  time  to 
time ;  but  the  duty  of  the  engineer  ought  not  to  vary  to  suit 
these  varying  conditions.  Bailey  v.  Railroad  Co.,  56  Conn. 
444,  460,  37  Am.  &  Eng.  R.  Cas.  483,  16  Atl.  234.  The 
duty  of  the  engineer,  with  respect  to  the  giving  of  grade - 
crossing  signals,  can  only  be  made  plain  and  clear  by  stat- 
ute, and  accordingly  the  legislature  has  by  statute  defined 
what  he  shall  do  in  that  behalf,  and  the  manner  of  doing  it. 
The  statute  (Gen.  St.  §  3553)  provides,  in  effect,  that  the 
engine  shall  have  attached  to  it  a  bell  of  a  prescribed  weight, 
and  a  suitable  steam  whistle,  both  to  be  in  good  working 
order.  It  further  provides  (section  3554).  in  effect,  that  the 
engineer  shaU  commence  sounding  the  bell  or  steam  whistle 
when  the  engine  shall  be  approaching  and  within  80  rods  of 
any  public  crossing,  and  shall  keep  the  bell  or  whistle  occa- 
sionally sounding  until  the  engine  has  passed  the  crossing. 
It  further  provides  (section  3557),  in  effect,  that  before  the 
engineer  is  permitted  to  drive  any  engine  upon  a  railroad  he 
shall  be  furnished  with  a  printed  copy  of  the  sections  which 
define  his  duty  as  to  grade -crossing  signals,  and  that  he 
shall  make  oath  that  he  will  faithfully  comply  with  their 
provisions.  The  practical  construction  put  upon  section 
3554  has  been  the  common -sense  one  that  the  whistle  shall 
be  sounded  at  the  80 -rod  point,  and  the  bell  shall  be  rung 
thereafter  until  the  engine  passes  the  crossing.  Bates  v. 
Railroad  Co.,  60  Conn.  259,266,  22  Atl.  538.  We  think 
section  3554,  as  thus  construed,  prescribes  and  defines  the 
entire  duty  of  the  engineer  with  respect  to  the  signals  to  be 
given  by  him,  under  all  ordinary  circumstances,  when  his 
engine  is  approaching  and  is  about  to  pass  over  a  public 
grade  crossing.  There  may  be,  in  some  cases  of  this  kind, 
special  facts  and  circumstances,  which,  if  known  to  the 
engineer.  Would  require  him  to  do  more  than  comply  with 
the  provisions  of  section  3554 ;  but  these  cases  will  be  ex  - 
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ceptional  and  rare,  and  they  are  such  as  cannot,  from  their 
very  nature,  be  provided  for  by  statute.  Some  of  these  ex- 
ceptional cases  where  more  than  literal  compliance  with  the 
statute  might  be  required  of  the  engineer  are  suggested  in 
the  opinion  in  the  case  of  Dyson  v.  Railroad  Co.,  57  Conn. 
9.  22,  17  Atl.  137,  and  others  readily  suggest  themselves. 
Outside  of  such  exceptional  cases,  however,  the  engineer 
who  complies  with  the  statute  performs  his  entire  duty  with 
regard  to  warning  signals.  **In  this  state  the  legislature  has 
assumed  the  regulation  of  this  matter  by  providing  specifi  - 
cally  what  signals  shall  be  given  of  the  approach  of  trainfs  to 
crossings,  and  by  instructing  the  railroad  commissioners  to 
require  other  signals  at  crossings  when  they  shall  deem  them 
necessary  for  the  protection  of  the  public.  This  legislation 
is  exhaustive,  and  defines  the  whole  duty  of  railroad  com- 
panies in  the  matter  to  which  it  relates."  Dyson  v.  Railroad 
Co.,  57  Conn.  23, 17  Atl.  139.  In  the  case  at  bar  it  is  found 
that  the  engineer  fully  complied  with  the  requirements  of  the 
statutes  as  to  signals,  and,  after  he  saw  the  team,  did  all  he 
could  to  avoid  the  collision;  and,  this  being  so,  we  think 
the  engineer  performed  his  full  duty  towards  the  intestate, 
and  should  not  be  charged  with  negligence. 

There  is  nothing  in  the  special  facts  and  circumstances 
found  which  should  make  this  case  an  exception  to  the  gen- 
eral rule.  It  is  found  that  the  presence  of  the  box  car  in 
front  of  the  feed  store  made  the  crossing,  on  the  day  in  ques- 
tion, to  the  intestate  and  her  mother,  a  specially  dangerous 
one,  because  it  hindered,  or  wholly  prevented,  them  from 
seeing  or  hearing  the  approaching  train ;  but  it  is  not  found 
that  the  engineer  knew  that  the  box  car  was  there,  although 
he  knew  one  was  there  frequently*  But,  if  we  concede  that 
he  knew  that  one  was  there  at  the  time  of  the  accident,  we 
think  his  duty  did  not  vary  with  the  presence  or  absence  of 
the  car  at  that  point.  It  is  also  found  that,  owing  to  the 
existence  of  fences,  buildings,  and  cars  at  and  about  this 
crossing,  persons  in  the  position  of  the  intestate  and  her 
mother  could  not  hear  the  signals  when  the  wind  was  un- 
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favorable ;  but  it  is  not  found  specifically  that  the  wind  was 
so  unfavorable  at  the  time  in  question  that  the  signals  could 
not  be  heard  at  that  point,  or  that  the  engineer  knew  this. 
It  is  only  found  that  a  light  southerly  wind  was  blowing, 
and  that  the  intestate  and  her  mother,  though  attentive,  did 
not  hear  the  signals  till  they  passed  the  box  car.  These  are 
the  main  facts  relied  upon  to  take  the  case  out  of  the  general 
rule,  and  they  are  not  sufficient  for  that  purpose.  We  are 
of  opinion  that  the  facts  relied  upon  did  not  impose  upon 
the  engineer  the  additional  duty  which  the  court  required 
of  him.  In  this  view  of  the  case,  it  is  unnecessary  to  pass 
upon  the  other  errors  assigned.  There  is  error.  The  judg- 
ment of  the  superior  court  is  set  aside,  and  the  case  remanded 
for  the  assessment  of  nominal  damages.  The  other  judges 
concurred,  except  Hamersi*ey,  J.,  who  dissented. 

Hamerslby,  J.  (dissenting).  A  railroad  company  whose 
track  crosses  a  highway  at  grade  is  liable  for  want  of  care 
while  using  the  highway,  the  same  as  every  one  else  who 
uses  the  way.  It  is  bound  to  exercise  the  same  ordinary 
care  incumbent  on  every  traveler.  It  has  no  immunity 
which  excuses  it  from  a  less  degree  of  care  when  about  to 
cross  an  ordinary  road  than  if  its  road  was  of  the  latter 
description. '  Beers  v,  Railtpad  Co.,  19  Conn.  566,  576.  The 
care  imposed  by  law  upon  railroad  and  other  travelers  in- 
creases with,  the  dangers  of  the  crossing.  The  failure  to  use 
this  care  is  negligence.  If  the  failure  arises  from  not  doing 
appropriate  acts,  or  not  making  appropriate  orders  in  respect 
to  the  general  use  of  a  highway  at  a  particular  crossing,  the 
negligence  is  ordinarily  the  direct  negligence  of  the  corpora  • 
tion ;  if  it  arises  from  the  conduct  of  an  engineer  under  the 
peculiar  circumstances  of  the  case,  it  is  the  negligence  of  a 
servant,  for  which  the  railroad  is  responsible.  Reasonable 
care  in  the  use  of  a  country  highway  is  not  reasonable  care 
in  the  use  of  a  city  street.  **The  requirement  of  vigilance 
is  to  be  measured  by  the  total  of  danger.'*  Andrews  v. 
Railroad  Co.,  60  Conn.  293,  298,  22  Atl.  568.  To  run  a  train 
at  a  high  rate  of  speed  through  inhabited  parts  of  a  city^ 
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without  special  care  to  see  that  the  track  is  clear,  is  negli- 
gence. Daley  v.  Railroad  Co.,  26  Conn.  591,  595.  It  goes 
without  saying  that  to  run  a  train  at  the  rate  of  50  miles  an 
hour  upon  a  city  street,  unless  that  portion  of  the  street  is 
for  the  time  being  exclusively  appropriated  by  proper  gates 
or  otherwise  for  the  railroad  use,  is  negligence.  It  is  doubly 
negligence  if  the  crossing  be  so  situated  that  an  approaching 
train  cannot  be  seen,  and  its  signals  of  approach  are  insuffi- 
cient and  uncertain.  It  is  said  that  when  the  state  requires 
certain  precautionary  measures  to  be  taken,  and  authorizes 
the  railroad  commissioners  to  require  others,  it  inferentially 
relieves  the  railroad  from  all  other  care.  Such  a  claim  is 
wholly  untenable.  Suppose  the  state  should  say  no  person 
shall  recover  for  injuries  done  by  railroad  companies  in  the 
operation  of  their  trains.  Would  such  a  law  be  within  the 
power  of  the  legislature?  Would  it  be  any  different  in  prin- 
ciple if  the  state  should  say  no  damages  shall  be  recovered 
unless  the  injurious  act  is  done  in  disobedience  of  state  reg- 
ulations? This  claim  is  based  on  a  total  misapprehension 
of  the  purpose  and  justification  of  such  regulations.  They 
are  police  regulations  to  prevent,  as  far  as  practicable,  the 
occurrence  of  injuries.  They  have  no  relation  to  the  rights 
of  the  injured  party,  unless  it  be  by  operation  of  the  rule 
that  a  person  using  a  highway  in  violation  of  police  regula  - 
tions  is  prima  fcicie  in  the  wrong.  The  legislation  is  pre  - 
ventive.  So  far  as  it  affects  the  rights  of  injured  parties  it 
may  be  cumulative,  but  is  not  restrictive.  The  legislature 
says,  **You  shall  do  certain  things  for  the  protection  of 
human  life.'*  It  does  not  say,  **Do  those  things,  and  you 
may  destroy  life  at  pleasure.**  Such  a  claim  is  not  justified 
by  the  unnecessary  and  unguarded  dicta  in  Dyson  v.  Rail- 
road Co.,  57  Conn.  9.  23,  17  Atl.  137.  These  dicta 
were  to  a  certain  extent  modified  by  other  portions  of 
the  opinion,  and  have  been  substantially  overruled  in  sev- 
eral cases.  Bailey  v.  Railroad  Co.,  56  Conn.  444,  458,  37 
Am.  &  Eng.  R.  Cas.  483,  16  Atl.  234:  Rowen  v.  Rail- 
road Co.,  59  Conn.  364,  370,  21  Atl.  1073 ;  Bates  v.  Railroad 
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Co.,  60  Conn.  259,  267,  22  Atl.  538.  In  the  case  last  cited 
the  court  says  :  **Obviously,  the  statute  was  not  designed 
to  define  and  limit  the  duty  of  railroad  companies.  They 
cannot  do  less  than  the  statute  requires.  There  are  times 
and  occasions  when  they  may  properly  be  required  to  do 
more.'*  And  the  dissenting  opinion  by  Torrance,  J.,  also 
repudiates  the  dicta  in  the  Dyson  Case  as  relieving  the  rail- 
road from  the  use  of  ordinary  care.  **It  was  the  duty  of  the 
defendant  in  the  case  at  bar  to  sound  the  whistle  at  such 
place  as  would,  under  all  the  then  existing  circumstances, 
be  most  likely  to  give  ample  notice  of  the  approach  of  the 
train  to  all  who  were  about  to  use  the  crossing."  Page  276, 
60  Conn.,  and  page  542,  22  Atl.  Clearly,  under  this  rule,  it 
is  negligence  not  to  repeat  the  sounding  when,  under  existing 
circumstances,  such  repetition  is  necessary  to  give  ample 
notice.  I  am  confident  that  these  propositions  cannot  be 
gainsaid  :  (l)  The  duty  of  a  railroad  company  in  the  use 
of  a  highway  crossing  at  grade  involves  the  use  of  ordinary 
care  to  avoid  injury  to  other  travelers,  the  degree  of  care 
increasing  with  the  dangerous  nature  of  the  crossing.  (2) 
The  legislation  providing  general  regulations  is  preventive  ; 
defining  duties  to  the  public,  but  not  taking  away  rights  of 
individuals  who  may  be  injured  by  actual  negligence.  (3) 
Driving  a  train  at  the  rate  of  50  miles  an  hour  across  a 
highway  in  the  most  populous  part  of  a  city  or  borough  is 
necessarily  negligence  unless  steps  are  taken  to  effectually 
guard  against  any  other  use  of  the  highway  while  the  train 
is  passing.  (4)  The  failure  to  use,  in  approaching  such  a 
crossing,  every  means  of  notice  that  is  in  fact  necessary  to 
give  ample  notice  of  a  train's  approach  is  negligence.  (5) 
No  general  regulations  by  the  legislature,  and  no  failure  to 
make  regulations  by  railroad  commissioners,  can  be  construed 
so  as  to  take  from  those  who  have  been  injured  by  the  actual 
negligence  of  a  railroad  company  their  right  to  remedy  of 
due  process  of  law  for  the  injury  done  them.  The  case  at 
barcomes  within  these  propositions,  and  the  judgment  should 
therefore  be   sustained.     I  understand,   however,   that   the 
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majority  of  the  court  treat  these  questions  as  excluded  from 
consideration  by  the  finding  of  the  trial  court,  because  the 
trial  judge  puts  his  conclusions  of  negligence  solely  on  the 
personal  conduct  of  the  engineer  in  view  of  the  exigencies  of 
that  particular  occasion,  and  puts  the  personal  negligence  of 
the  engineer  solely  on  the  fact  that  he  did  not  continue 
sounding  the  whistle  until  the  crossing  was  reached,  and 
found,  no  ^other^,  ground  of  negligence .  I  .must  dissent  from 
this  view.  It  seems  to  me  that  it  is  too  narrow  a  treatment 
of  the  finding;  that  the  trial  judge  distinctly  finds  facts  in 
accordance  with  the  allegations  of  the  complaint,  from  which 
the  negligence  of  the  corporation  follows  as  a  necessary 
legal  conclusion.  This  is  sufficient  to  support  the  judgment, 
notwithstanding  the  trial  court  may  have  erroneously  treated 
the  negligence  as  personal  to  the  engineer,  and  as  the  reason 
for  its  judgment  specified  a  portion  of  the  facts  insufficient  of 
themselves  to  support  the  correct  conclusion  drawn.  A 
sound  conclusion  is  not  nullified  by  an  insufficient  reason. 
Supples  V.  Cannon,  44  Conn.  424^,  431;  Thresher  v.  Bank, 
68  Conn.  201,  205,36  Atl.  38.  The  personal  duty  of  an 
engineer  in  sounding  signals  may  be  determined  by  statute 
and  the  orders  of  his  master,  so  that  he  may  not  be  liable  in 
case  of  obedience,  unless  an  emergency  occurs,  where  he 
must  be  the  judge.  But,  whether  the  engineer  is  personally 
liable  or  not,  the  corporation  is  liable  if  it  fails  to  take  such 
measures  in  respect  to  a  peculiarly  dangerous  crossing  as 
are  in  fact  necessary  to  its  use  of  the  highway  with  reasonable 
care.  I  think  there  is  no  error  in  the  judgment  of  the  superior 
court. 


NOTES. 

Crossings— Statutory  Signals  as  Measure  of  Company's  Duty. — 
The  statutory  provision  of  the  state  regulating  the  ringing  of  the 
t)ell  and  blowing  of  the  whistle  on  approaching  a  public  crossing  is 
not  the  sole  measure  of  the  duty  of  a  railroad  company  to  protect 
persons  and  property  at  public  crossings.  Coulter  v.  Great  Northern 
Ry.  Co.  (N.  Dak.),  4  Am.  &.  Eng.  R.  Cas.,  N.  S.,  336 ;  Grand  Trunk 
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R.  Co.  V.  Ives,  144  U.  S.  408,  55  Am.  &  Eag.  R.  Cas.  159  ;  Weber  ^^ 
New  York,  etc.,  R.  Co.,  58  N.  Y.  451 ;  Cordell  v.  New  York,  etc..  R. 
Co.,  70  N.  Y.  119 ;  Bradley  v,  Boston,  etc.,  R.  Co.,  2  Cush.  539  ;  Dyer 
V.  Erie  R.  Co.,  71  N.  Y.  228;  Morris  v.  Chicago,  M.  &  St.  P.  R.  Co., 
26  Fed.  Rep.  22 ;  Webb  v,  Portland  &  K.  R.  Co.,  57  Me.  117  ;  Linfield 
V,  Old  Colony  R.  Corp.,  10  Cush.  (Mass.)  562;  New  York,  I^.  E.  & 
W.  R.  Co.  V.  Randel,  23  Am.  &  Eng.  R.  Cas.  308,  47  N.  J.  L.  144 : 
Linderaan  v.  New  York  C.  &  H.  R.  R.  Co.,  11  N.  Y.  S.  R.  837,  46 
Hun  679  ;  Vandewater  v.  New  York  &  N.  E.  R.  Co.,  74  Hun  32,  26 
N.  Y.  Supp.  397,  56  N.  Y.  S.  R.  208 ;  Ham  v.  Grand  Trunk  R.  Co., 
11  U.  C.  C.  P.  86  ;  Bates  v.  New  York  &  N.  E.  R.  Co.,  60  Conn.  259, 
22  Atl.  Rep.  538 ;  Bleyle  v.  New  YorkC.  &  H.  R.  R.  Co.,  11  N.  Y.  S.  R. 
535, 46  Hun  675,  mem,  ;  affirmed  in  113  N.  Y.  626,  msm.^  20  N.  E.  Rep. 
877,  22  N.  Y.  S.  R.  993 ;  dimmer  v.  New  York  C.  &  H.  R.  R.  Co.,  7 
Hun  (N.  Y.)  552;  affirmed  in  67  N.  Y.  601,  mem,  ;  Richardson  v. 
New  York  C.  R.  Co.,  45  N.  Y.  846. 

But  in  Philadelphia,  etc.,  R.  Co.  v.  State  (N.  J.),  9  Am.  &  Eng. 
R.  Cas.,  N.  S.,  241  it  was  held  that  a  railroad  com  piny  can  be  re- 
quired to  give  such  signals  only  of  the  approach  of  trains  as  the  leg- 
islature has  prescribed,  unless  the  crossing  has  some  peculiarly 
dangerous  feature,  occasioned  by  the  act  of  the  company  itself  in 
constructing  its  road  or  buildings. 

And  in  Dyson  v.  New  York,  etc.,  R.  Co.,  57  Conn.  9,  17  Atl.  Rep. 
137,  it  was  held  that  a  statute  which  requires  of  railroad  companies 
certain  precautionary  measures  at  highway  crossings,  is  exhaustive 
and  defines  the  whole  of  the  ordinary  duty  of  such  companies  in  the 
matter. 

And  likewise,  in  Chicago,  etc.,  R.  Co.  v.  Dougherty,  19  Am.  Sl 
Eng.  R.  Cas.  292,  110  III.  521,  it  was  held  that  the  statute  requires 
every  railroad  corporation  to  cause  a  bell  of  at  least  thirty  pounds' 
weight  to  be  rung  or  a  steam  whistle  to  be  sounded  at  the  distance 
of  at  least  eighty  rods  before  a  public  highway  is  reached  by  a  train  or 
locomotive,  and  kept  so  ringing  or  being  sounded  until  the  highway 
is  reached ;  and  when  this  is  done,  the  railroad  company  has  dis- 
charged its  duty  imposed  by  the  statute,  whether  such  signal  given 
is  heard  or  not. 

The  doctrine  of  the  preceding  case  was  approved  in  New  York, 
etc.,  R.  Co.  V.  Leamon  (N.  J.),  15  L.  R.  A.  426. 

Same— Same — Question  for  Jury. — It  is  for  the  jury  to  determine 
as  to  whether  any  other  precautions  should  have  been  taken  under 
the  circumstances.  Byrne  v.  New  York  C.  &  H.  R.  R.  Co.,  104  N. 
Y.  362,  10  N.  E.  Rep.  539,  5  N.  Y.  S.  R.  722,  58  Am.  Rep.  512 ;  affirm- 
ing 36  Hun  647  mem.  ;  Finklestein  v.  New  York  C.  &  H.  R.  R.  Co., 
41  Hun   (N.  Y.)  34,  2  N.  Y.  S.  R.  680;  Crawford  v,  Delaware,  L.  & 
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W.  R.  Co.,  22  J.  &  S.  (N.  Y.)  262 ;  Texas  &  P.  R.  Co.  v,  Howard,  2 
Tex.  Unrep.  Cas,  429  ;  Favor  v.  Boston,  etc.,  R.  Corp.  114  Mass.  352, 
19  Am.  Rep.  364 ;  Langenecker  v.  Pennsylvania  R.  Co.,  105  Pa.  St. 
328  ;  Linfield  v.  Old  Colony  R.  Corp.,  10  Cush.  562,  57  Am.  Dec.  124  ; 
Bradley  v,  Boston  &  M.  R.  Co.,  2  Cush.  539 ;  Staal  r.  Grand  Rapids 
^  I.  R.  Co.,  57  Mich.  239. 


State  ex  rcL  Cass  County 

V, 

Missouri  Pac.  Ry.  Co. 

{Supreme  Court  of  Missouri y  Feb,  /j,  iSgp,) 

Appealable  Orders. — Under  an  act  g-iving^  a  right  of  appeal  from 
an  ''order  granting-  a  new  trial,"  an  appeal  lies  from  an  order  of  a 
circuit  court  sustaining  a  motion  to  set  aside  an  involuntary  nonsuit. 

Railroads— "Owners" — Signals — Construction  of  Statute.— A  rail- 
road company  which  merely  has  exclusive  possession  of  and  is 
operating  a  railroad  is  its  "owner"  within  the  meaning  of  the  stat- 
ute providing  a  penalty  for  failure  to  signal  at  a  highway  crossing. 

Negligence  of  Servant — Liability  of  Corporation. — A  railroad  com- 
pany is  liable  for  a  failure  to  give  the  statutory  signals,  although 
the  engine  was  supplied  with  bells  and  whistles,  and  in  charge  of 
competent  servants,  who  were  furnished  time  cards  that  required 
them  to  give  the  signals. 

Constitutionality  of  Statute.*^ — Such  statute  is  a  reasonable  police 
regulation,  and  violates  no  constitutional  provision,  state  or  federal. 

Appeal  by  defendant  from  Cass  county  circuit  court. 
AJfirmed. 

R,  T.  Railey,  for  appellant. 

D.  C.  Barnett  and  A,  A,  Whitsett^  for  respondent. 

Valliant,  J.  This  is   an  action  to   recover  of  defendant 
railroad  company  the  penalty  provided  by  section  2608,  Rev. 
St.  1889,   for  failing  to  ring  a  bell   or  sound  a   whistle  at  a 
highway  crossing.     The  suit   was  begun   in  a     ^^^  stated 
justice's   court,   where  judgment  was  rendered 
for  plaintiff,  from  which  judgment  an  appeal  was  taken  to  the 

*See  note  at  end  of  case. 
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circuit  court  of  Cass  county.  There  were  four  counts  in  the 
petition,  each  stating,  in  due  form,  facts  rendering  the  defend  - 
ant  liable  to  the  penalty,  if  the  statements  amounted  to  a 
declaration  that  the  defendant  was  the  owner  of  the  railroad 
within  the  meaning  of  that  statute.  On  this  point,  the  peti- 
tion averred  only  that  the  defendant  was  a  railroad  corporation 
engaged  in  the  general  railroad  traffic,  as  a  common  carrier 
of  freight  and  passengers  for  hire,  and  that,  at  the  date  of  the 
act  complained  of,  it  operated  the  road  in  question ;  but 
omitted  saying  that  it  owned  the  road.  When  the  cause  came 
to  be  tried  in  the  circuit  court,  defendant  objected  to  any 
evidence  on  the  part  of  the  plaintiff,  on  the  grounds  that  the 
petition  failed  to  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  the  statute  was  invalid,  being  in  violation  of 
both  the  constitution  of  Missouri  and  that  of  the  United 
States.  The  points  at  which  the  statute  was  thought  to  be  in 
conflict  with  the  constitutions,  state  and  national,  were 
particularly  specified,  and  appear  in  the  record.  The  objec- 
tion was  overruled,  and  the  trial  progressed.  Plaintiff 
introduced  evidence  tending  to  sustain  the  averments  of  the 
petition,  until  it  came  to  the  averment  that  the  defendant  was 
operating  the  road.  At  that  point,  the  defendant  objected  to 
the  testimony  tending  to  sustain  the  averment,  on  the  ground 
that  the  statute  inflicted  the  penalty,  not  on  the  operator,  but 
on  the  owner,  of  the  road.  The  court  sustained  the  objection ; 
and  the  plaintiff,  being  at  the  end  of  its  evidence,  rested. 
The  defendant  then,  over  plaintiff's  objection,  introduced 
evidence  tending  to  prove  that  it  did  not  own  the  road  in 
question,  but  that  the  Lexington  &  Southern  Railway  Com- 
pany was  the  owner;  and  then  defendant  rested.  Plaintiff 
took  a  nonsuit,  with  leave  to  move  to  set  the  same  aside ; 
within  four  days  filed  the  motion,  specifying  as  ground  the 
refusal  of  the  court  to  allow  plaintiff  to  prove  that  defendant 
operated  the  road,  which  motion  was  by  the  court  sustained 
on  that  ground ;  and  thereupon  defendant  duly  excepted,  and 
brings  the  cause  here  by  appeal,  assigning  for  error  the 
sustaining  of  the  motion  to  set  aside  the  nonsuit. 
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1 .  The  first  question  for  consideration  arises  on  the  point 
presented  by  the  respondent,  that  an  appeal  does  not  lie  from 
an  order  of  the  circuit  court  sustaining  a  motion  to  set  aside 
an   involuntary  nonsuit.     The  right   of  appeal 

from  an  order  sustaining  a  motion  for  a  new  oSSS^^^^ 
trial  was  given  by  an  act  of  the  general  assembly 
approved  April  18,  1891.  In  that  act  no  mention  is  made, 
by  that  name,  of  an  order  sustaining  a  motion  to  set  aside  an 
involuntary  nonsuit,  but  such  an  order  is  necessarily 
comprehended  in  the  words,  "order  granting  a  new  trial.'* 
The  proceeding  which  results  in  a  ruling  that  enforces  a 
nonsuit  is  as  much  a  trial  as  the  proceeding  which  results  in 
a  verdict,  and  the  judgment  which  follows  an  involuntary 
nonsuit  is  as  final  a  disposal  of  the  case  in  which  it  is  ren- 
dered as  is  the  judgment  that  follows  a  verdict  in  such  case. 
The  effect  of  the  judgment  on  the  cause  of  action  involved  is 
not  the  same  in  both  cases,  the  cause  of  action  being 
extinguished  in  the  judgment  on  a  verdict,  but  surviving  the 
judgment  on  the  nonsuit ;  but,  so  far  as  the  suit  itself  is  con- 
cerned, it  is  as  completely  ended  in  the  one  case  as  the  other. 
What  is  a  trial?  Our  statute  answers  the  question  (section 
2130,  Rev.  St.  1889)  :  **A  trial  is  the  judicial  examination 
of  the  issues  between  the  parties,  whether  they  be  issues  of 
law  or  fact.''  The  proceeding  in  this  case,  then,  amounted 
to  a  trial,  although  it  culminated  on  an  issue  of  law ;  and  the 
effect  of  sustaining  the  motion  to  set  aside  the  nonsuit  is 
nothing  more  than  granting  a  new  trial  of  that  issue. 
Defendant,  therefore,  had  a  right  to  this  appeal. 

2.  The  defendant  railway  company  insists  that  the  plaintiff 
was  properly  forced  to  a  nonsuit  in  the  first  instance,  and 
that  the  court  erred  in  setting  it  aside,  because  the  statute  on 
which  the  suit  is  founded   imposes  the  penalty, 

not  on  the  company   operating,  but  on  that  one  ^SmeS^^eig- 

,         •rt  •  «  1  nals— Construc- 

owning,  the   road.     To   give   the   statute   that  tion  of  statute, 
construction,  in  its  application   to   a    case   like 
this,  would  render  it  liable  to  the  criticism  which  counsel  for 
15  (N  s)  A  &  £2  R  Cas— 12 
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appellant  have  put  upon  it,  of  being  unreasonable  and  harsh ; 
that  is  to  say,  the  Lexington  &  Southern  Railway  Company 
might,  with  great  cause,  insist  that  the  statute  is  unreasonable 
and  harsh  to  impose  on  it  a  penalty  for  an  omission  of  duty 
on  the  part  of  the  servants  of  the  Missouri  Pacific  Railway 
Company.  But  the  provisions  of  the  statute  are  reasonable 
and  wholesome  when  construed  to  apply  only  to  the  company 
in  possession  of  the  road,  and  operating  it  by  its  own  servants. 
It  is  no  violation  of  the  rule  which  requires  a  penal  statute 
to  be  strictly  construed  in  favor  of  the  person  upon  whom 
the  penalty  is  sought  to  be  imposed  to  say,  in  a  case  like 
this,  that  the  railroad  company  in  possession  and  complete 
control  of  the  road  is  the  owner.  The  word  **owner,**  as 
applied  to  a  railroad,  does  not  necessarily,  if  at  all,  carry  the 
idea  of  unqualified  title.  A  railroad  is  a  public  highway, 
and  whatever  title  any  railroad  company  may  have  to  it  is 
limited  or  qualified.  If,  as  was  attempted  to  be  proven  in 
this  case,  the  defendant  company  was  in  exclusive  possession, 
and  operating  the  railroad  in  question,  it  was  the  owner  of 
the  road,  within  the  meaning  of  the  statute.  State  v,  St. 
Joseph,  St.  ly.  &  S.  F.  Ry.  Co.,  46  Mo.  App.  466. 

3.  It  is  stipulated  in  the  record  that  the  engines  of  defend- 
ant in  use  on  the  road  were  supplied  with  bells  and  whistles, 
and  in   charge  of  competent  servants,   who  were   furnished 

time  cards  that  required  them  to  give  the  signals  ; 
IotJES-liS^  and  that,  if  signals  were  not  given,  defendant 
Corporation.         had   uo   kuowledgc   of   the    failure   before   the 

institution  of  this  suit.  Upon  these  facts,  it  is 
insisted  that  defendant  is  not  liable,  upon  the  principle  of 
law  that  one  cannot  be  held  liable  for  the  willful  violation  of 
a  statute  by  his  agent,  against  his  orders,  and  without  his 
knowledge  or  consent.  That  principle  of  law  is  well  settled, 
and  applies  to  the  class  of  cases  cited  by  the  learned  counsel 
in  support  of  it ;  but  it  does  not  apply  to  the  facts  of  this 
case.  A  corporation  has  no  tangible  existence  outside  of 
agents  through  which  it  acts.  When  a  duty  is  imposed  on 
a  corporation  that  in  its  very  nature  must  be  performed  by  a 
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servant  not  under  the  immediate  eye  of  its  officers,  it  follows, 
from  the  necessity  of  the  case,  that  the  act  of  the  servant  is 
the  act  of  the  corporation,  and  that  the  servant  is,  pro  hoc 
vice,  the  corporation  itself.  If  this  were  not  so,  it  would  be 
impossible  to  enforce  the  provisions  of  a  statute  like  this. 
A  corporation  has  even  been  held  liable  in  damag^es  for  the 
willful  and  felonious  killing  of  a  man  by  its  servant,  who 
had  no  orders  to  do  so,  and  against  whose  competency  as  a 
bridge  guard  there  was  no  charge.  Haehl  z/.  Railway  Co., 
119  Mo.  325,  59  Am.  &  Eng.  R.  Cas.  616,  24  S.  W.  737. 

4.  It  is  insisted  that  the  statute  is  in  violation   of  the  con- 
stitution of  Missouri.     The  general  character  of  this  statute 
is  declared  by  Cooley  to  be  within  the  power   of  the  legisla  - 
ture.     Cooley,  Const.  I^im.  (6th  Ed.)  714,  and 
the  large  number  of  cases  cited.    The  contention  ^s2mt2°°*"*^ 
that  it  especially  violates  section  8,  art.  11,  of 
the   constitution    has  been   expressly   denied,   and  rightly 
so,  by  this  court  in  State  v,  Wabash,   St.  L.  &   P.  Ry.    Co., 
89  Mo.  562,  1  S.  W.  130.     The  statute  is  a  reasonable  police 
regulation,  and,  in  our  opinion,  violates    no  provision  of  the 
constitution  of  Missouri  nor  of  the  constitution  of  the  United 
States.     The  action  of  the  circuit  court   of  Cass   county,  in 
setting  aside  the  nonsuit  and  granting  a  new  trial,  is  affirmed. 
All  concur. 


NOTB. 

Constitutionality  of  Statutes  Requiring  Signals  at  Railroad  Cross- 
ings.—It  is  within  the  power  of  the  legislature  to  enact  laws  re^ju- 
lating  the  running  of  railroad  trains  across  public  highways  and 
declaring  the  omission  of  prescribed  signals  to  be  negligence. 
Kaminitsky  v.  Northeastern  R.  Co.,  25  So.  Car.  S3. 

Ind.  act  of  March  29,  1879,  requiring  all  railroads  in  the  state  to 
blow  a  whistle  when  approaching  a  turnpike  or  other  highway 
crossing,  is  constitutional  and  valid.  Pittsburgh,  C.  &  St.  L.  R.  Co. 
V.  Brown,  67  Ind.  45. 

The  right  to  require  existing  railroads  to  give  signals  in  approach- 
ing highway  crossings  grows  out  of  the  police  power  of  the  state, 
and  such  laws  are  valid  though  such  precautions  were  not  requin^d 
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when  the  company  was  chartered.  Illinois  C.  R.  Co.  v.  Slater,  129 
111.  91,  21  N.  E.  Rep.  575;  affirming  28  111.  App.  73  ;  Pittsburgh,  C.  & 
St.  I^.  R.  Co.  V,  Brown,  67  Ind.  45 ;  Chicago,  St.  L.  &  P.  R.  Co.  v, 
Fenn,  3  Ind.  App.  250,  29  N.  E.  Rep.  790. 

A  charter  confers  upon  a  company  certain  privileges,  but  in  the 
exercise  of  those  privileges  it  is  just  as  much  subject  to  the  general 
police  laws  of  the  state,  such  as  laws  requiring  signals  at  highway 
crossings,  as  are  individuals.  Galena  A  C.  U.  R.  Co.  v,  Loomis,  13 
111.  548. 

If  section  5478,  Mansf.  Ark.  Dig.,  which  provides  a  penalty  for 
failure  of  a  railway  company  to  signal  at  a  highway  crossing,  is 
unconstitutional  in  so  far  as  it  awards  a  part  of  the  penalty  to  an 
informer,  instead  of  awarding  the  entire  penalty  to  the  school  fund, 
its  remaining  provisions  are  legally  separable  and  will  stand.  St. 
Ivouis,  A.  &  T.  R.  Co.  V.  State,  56  Ark.  166,  19  S.  W.  Rep.  572. 


ClvEVELAND,  C,  C.  &  St.  ly.  R.  Co. 

V. 

Halvert- 

{Supreme  Court  of  Illinois^  April  ijy  iSgg,) 

Crossings— Overhead  Bridges— Statutory  Signals.*— The  statute 
of  Illinois  requiring  those  in  charge  of  a  railroad  train  to  give  sig- 
nals of  the  approach  of  the  train  to  a  public-road  crossing  has  no 
application  where  the  highway  is  carried  over  the  track  of  the  rail- 
road by  means  of  an  overhead  bridge. 

Appeai.  by  defendant  from  Third  district  appellate  court. 
Reversed, 

Appellee  recovered  a  judgment  in  the  circuit  court  of  Edgar 
county  in  the  sum  of  $1,500  against  the  appellant,  in  an 
action  on  the  case  for  personal  injuries.  The  judgment  was 
affirmed  by  the  appellate  court  for  the  Third  district  on  ap- 
peal, and  the  appellant  company  has  prosecuted  a  further 
appeal  to  this  court.  The  declaration  contained  two  counts. 
In  each  of  them  it  was  alleged  that  appellee  was  riding  in  a 

*See  note  at  end  of  case. 
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carriage  drawn  by  his  horse  along  a  public  highway  which 
crossed  the  track  of  appellant's  road  on  a  bridge  at  a  height 
of  20  feet  above  the  grade  or  track  of  the  railroad,  and  that, 
while  upon  and  driving  across  the  bridge,  one  of  appellant's 
trains  passed  along  its  track,  under  the  bridge,  at  a  high 
rate  of  speed,  and  with  much  noise,  and  caused  the  horse  to 
become  frightened  and  run  away;  that  the  buggy  was  over- 
turned, and  appellee  thrown  with  great  force  and  violence 
to  and  upon  the  ground,  and  greatly  bruised,  wounded,  and 
injured,  etc.  The  negligence  charged  in  the  first  count  is 
that  the  view  of  the  track  of  the  railroad  was  obstructed  by 
embankments  of  earth  and  by  trees  so  that  an  approaching 
train  could  not  be  seen,  and  that  defendant's  servants  in 
charge  of  the  train  failed  to  give  any  signal  of  its  approach, 
and  that  the  train  approached  and  passed  under  the  bridge 
at  a  high  rate  of  speed,  and  with  much  noise,  and  thereby 
frightened  the  horse,  and  caused  him  to  run  away.  The 
negligence  charged  in  the  second  count  was  that  the  place 
where  the  bridge  crossed  the  railroad  was  a  public  highway 
crossing,  and  the  defendant  company  failed  to  observe  the 
duty  imposed  upon  it  by  the  statute, — when  * 'approaching  a 
public  crossing  with  its  locomotive  engine  and  cars,  to  cause 
a  bell  of  at  least  thirty  pounds  weight  to  be  rung  upon  the 
locomotive  drawing  the  train  or  to  cause  a  whistle  to  be 
blown  from  said  locomotive  from  a  point  at  least  eighty  rods 
distant  from  the  said  highway  crossing,  and  to  have  such 
bell  rung  or  whistle  blown  continuously  until  such  locomo  - 
tive  reached  such  crossing."  The  court,  by  its  instructions 
to  the  jury,  ruled  that  the  statutory  provisions  relied  upon  in 
the  second  count  were  applicable,  and  directed  the  jury  that, 
if  they  believed  from  the  evidence  that  the  injury  of  appellee 
was  caused  by  the  failure  of  the  defendant  to  observe  such 
requirements,  they  should  return  a  verdict  for  the  plaintiff. 

Geo,  F.  McNulty^   C    5".  Conger^  and  R,  L,  McKinlay^  for 
appellant. 

Ecuis  &  Eads  and  Dtmdas  &  O' Hair  ^  for  appellee. 
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BoGGS,  J.  (after  stating  the  facts).  Whether  the  statute 
requiring  those  in  charge  of  a  railroad  train  to  give  signals 
of  the  approach  of  the  train  to  a  public -road  crossing  has 
application  where  the  highway  is  carried  over  the  track  of 
the  railroad  by  means  of  an  overhead  bridge,  or  whether 
such  statute  has  reference  only  to  crossings  of  the  highway 
and  the  track  of  the  railroad  at  a  common  level,  cannot  be 
determined  by  the  decisions  of  the  courts  of  sister  states,  or 
on  the  authority  of  law  writers.  The  decisions  of  the  courts 
of  the  various  states  are  based  upon  the  peculiar  phrase- 
ology of  the  statutes  of  the  states,  respectively,  and  the  views 
of  the  authors  of  the  text -books  are  not  harmonious.  Aside 
from  any  statutory  regulation,  it  is  the  duty  of  a  railroad 
company,  in  operating  its  trains,  to  use  ordinary  care  and 
prudence  to  avoid  injuring  persons  or  property  at  points 
where  the  track  of  the  railroad  is  crossed  by  a  public  road  ; 
and  compliance  with  every  statutory  regulation  will  not  be 
deemed  sufficient  to  relieve  a  company  from  liability,  if  com- 
mon prudence  would  dictate  the  exercise  of  other  and  addi- 
tional precautions.  Railroad  Co.  v,  Perkins,  125  111.  127,  17 
N.  E.  1.  Travelers  upon  the  highway,  and  the  railroad 
company  whose  track  crosses  the  public  way  at  a  common 
level,  have  mutual  rights,  and  reciprocal  duties  and  obli- 
gations, in  the  use  of  the  crossings.  The  trains  of  the 
company,  out  of  considerations  of  public  convenience,  and 
from  the  necessities  of  the  case,  were  granted  priority  in 
right  of  passage,  provided  the  servants  of  the  company  in 
charge  of  the  train  comply  with  the  statutory  regulations 
designed  to  advise  the  traveler  of  its  approach,  and  adopt  such 
other  precautions  as  ordinary  prudence  would  dictate  for 
the  safety  of  persons  who  may  be  on  the  public  high- 
way with  intent  to  pass  along  it  across  the  track  of  the 
railroad.  Priority  in  the  right  of  passage  at  such  crossings 
being  granted  to  the  railroad  company,  it  was  but  reasonable 
to  charge  it,  by  statutory  enactment,  with  the  duty  of 
advising  those  persons  using  the  highway,  and  intending  to 
pass  along   that  part  of  the  highway  which  is  also  a  part  of 
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the  railroad  track,  that  it  is  about  to  exercise  its  prior  right 
to  move  its  train  along  its  track,  and  over  and  across  the 
same  point  in  the  highway.  While  the  liability  of  the 
company  to  answer  in  damages  for  injuries  to  persons  and 
property  arising  from  a  failure  to  observe  the  statutory 
enactments  is  not  confined  to  such  injuries  as  result  from 
collisions  between  its  trains  and  such  persons  or  property,  it 
is  manifest  that  the  crossings  contemplated  by  the  statute 
were  those  where  the  bed  of  .the  highway  and  the  track  of 
the  railway  were  upon  common  ground,  and  at  the  same 
level.  In  view  of  the  state  of  the  law,  it  may  be  asserted  with 
the  utmost  confidence  that  the  peril  arising  from  the  possible 
and  probable  presence  of  traveler  and  train  at  the  same  time 
at  a  place  where  each  had  a  mutual,  though  reciprocally 
restricted,  right  to  go,  was  the  prime  moving  cause  for  the 
enactment  of  the  statutory  regulation  in  question.  We  held 
in  Railroad  Co.  v.  Davis,  130  111.  146,  22  N.  E.  850,  that 
the  term  ** public  highway,''  as  employed  in  the  statute 
under  consideration,  was  not  limited  in  its  signification  to 
the  common  public  roads  of  the  country,  but  that  its  meaning 
was  broad  enough  to  include  streets  in  cities,  and  that  it  was 
incumbent  upon  a  railroad  company  to  announce  the 
approach  of  one  of  its  trains  to  a  street  crossing  by  ringing 
the  bell  or  sounding  the  whistle  in  compliance  with  the 
terms  of  the  statute.  But  in  Blanchard  v.  Railway  Co.,  126 
111.  416,  18  N.  E.  329,  it  was  said  (perhaps  in  arguendo,  yet 
nevertheless  correctly)  that  the  statute  in  question  had  no 
application  to  the  crossing  of  the  tracks  of  the  railroad  com  - 
pany  (appellee  in  that  case)  over  Halsted  street,  in  the  city 
of  Chicago,  for  the  reason  that  no  travel  passed  over  the 
tracks  of  the  railroad  at  that  street,  except  upon  the  viaduct, 
far  above,  and  out  of  the  way  of,  trains.  The  statute  being 
applicable  to  crossings  of  streets  and  railroad  tracks,  it 
would  follow,  if  its  application  is  not  properly  restricted  to 
crossings  having  a  common  grade,  that  trains  operated  upon 
tracks  elevated  above  or  depressed  below  the  level  of  the 
streets   in  cities,  where  the  trains  are  perhaps  at  all  times 
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within  much  less  than  80  rods  of  a  crossing,  would  be  required 
to  keep  the  whistle  blowing  or  the  bell  ringing  continuously, 
to  the  great  annoyance  of  the  public,  amounting  practically 
to  a  nuisance.  It  is  not  indispensable  to  the  protection  of 
the  persons  and  property  of  those  passing  along  a  highway, 
with  intent  to  cross  the  track  of  a  railroad  which  crosses  the 
highway  either  so  far  above  or  so  far  below  the  level  of  the 
highway  as  that  there  is  no  danger  a  collision  will  occur, 
that  the  statute  should  be  given. the  construction  given  it  by 
the  trial  court;  for,  as  we  have  seen,  in  the  entire  absence  of 
any  statutory  regulation  the  law  requires  that  companies 
operating  railroad  trains  shall  adopt  every  precaution  which 
common  prudence  would  dictate  to  be  necessary,  under  the 
particular  circumstances  of  the  occasion,  to  notify  persons 
about  to  proceed  along  the  highway  on,  over,  or  under  the 
track  of  the  railroad,  that  a  train  is  approaching  the  place  of 
crossing.  In  the  case  at  bar  the  highway  at  the  place  of 
crossing  consisted  of  a  bridge  so  far  above  the  track  of  the 
road  as  to  preclude  all  danger  of  collision.  Whether  notice 
of  the  approach  of  the  train  was  given  by  ringing  the  bell  or 
sounding  the  whistle  of  the  locomotive  was  proper  for  con- 
sideration, together  with  other  facts  and  circumstances 
appearing  in  the  proof  as  bearing  upon  the  question  of  fact, 
whether  such  notice  of  the  approach  of  the  train  had  been 
given  as  ordinary  prudence  and  due  regard  for  the  safety  of 
the  citizen  demanded  ;  but  it  was  not  true,  as  a  matter  of  law, 
that  it  was  the  statutory  duty  of  the  company  to  cause  the 
**bell  of  the  locomotive  to  be  rung  or  its  whistle  to  be 
sounded  from  a  point  when  the  same  [the  locomotive]  was 
eighty  rods  distant  from  said  highway,  and  until  the  crossing 
was  reached,*'  as  the  court  advised  the  jury  by  the  instruc- 
tions. The  judgment  of  the  circuit  court,  and  that  of  the 
appellate  court  affirming  it,  must  be,  and  are,  reversed,  and 
the  cau.se  remanded  to  the  circuit  court  for  further  proceed - 
ings  in  conformity  with  this  opinion.  Reversed  and 
remanded. 

Carter,  C.  J.,  dissenting. 
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Crossings— Signals  Where  Highway  Passes  unden^  or  over  Track. 
— The  provisions  of  N.  Y.  Act  of  1860,  g  39,  prescribing  a  penalty  for 
running'  a  locomotive  past  highway  crossings  without  giving  sig- 
nals, applies  to  a  crossing  where  the  track  is  carried  over  the  high- 
way on  a  bridge.  People  v.  New  York  C.  R.  Co.,  13  N.  Y.  78  ;  affirm- 
ing 7^  ^zx\i,\^. 

It  is  as  much  the  duty  of  a  company  to  give  notice  of  the  approach 
of  trains  where  highways  pass  under  or  over  the  track  as  where 
they  cross  at  g'rade,  if  danger  is  likely  to  result  to  persons  or  prop- 
erty from  a  failure  to  do  so.  Pennsylvania  R.  Co.  v,  Barnett,  59 
Pa.  St.  259.  See  also  Rupard  v.  Chesapeake  &  O.  R.  Co.,  88  Ky. 
280;  Matter  of  Highway  Comm'rs,  74  Hun  (N.  Y.)  48.  See  contra, 
Blanchard  v.  Lake  Shore,  etc.,  R.  Co.,  126  111.  416. 


ROTHARS  et  al. 

V, 

IivLiNois  Cent.  R.  Co. 

[Supreme  Court  of  Mississippi^  May  8,  i8gg.) 

Accidentat  Crossing— Negligence— Pleading.* — A  complaint  alleg- 
ing that  the  death  of  plaintiff*s  intestate  resulted  from  the  negli- 
gence of  a  grossly  incompetent  person  in  charge  of  defendant's 
locomotive,  in  suddenly,  .and  without  warning,  and  without  any 
lookout  being  kept,  backing  the  train  while  deceased  was  attempting 
to  cross  the  railroad  at  a  much  used  public  crossing,  after  the  train 
had  left  the  crossing  25  feet  in  its  rear,  states  a  cause  of  action. 

•  

Appeal  by  plaintiff  from  Pike  county  circuit  court.  Re- 
versed, 

Calhoon  &  Green  and  Govan  &  Quin,  for  appellants. 
Mayes  &  Harris,  for  appellee. 

Terral,  J.  This  suit  is  by  the  widow  and  child  of  Fred- 
crick  J.  Rothars  for  compensation  for  personal  injuries 
inflicted  upon  him,  as  it  is  alleged,  by  the  gross  negligence 
of  the  servants  of  the   defendant  company  in   running  one  of 

♦See  generally  Florida  Cent.  &  P.  R.  Co.  v,  Foxworth,  13  Am.  & 
Eng.  R.  Cas.,  N.  S.,  469,  and  notes,  499  et  seq. 
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its  trains  over  a  public  crossing  of  its  roadbed.  The  decla- 
ration was  demurred  to,  and  the  suit  was  dismissed  by  the 
court  as  showing  no  cause  of  action.  Thedeclaration  alleges 
that  the  railroad  crossing  at  which  the  injury  was  inflicted 
was  prepared  by  the  defendant  company  for  the  use  of  the 
public,  and  that  hundreds  (specifically  how  many  hundreds 
is  not  stated)  of  persons  were  in  the  habit  of  going  over  said 
crossing  every  hour  of  the  day,  and  especially  at  the  hour 
within  which  the  injury  was  inflicted  upon  Rothars ;  that 
the  locomotive  which  inflicted  the  injury  was  operated  by  a 
grossly  incompetent  person,  who  recklessly  handled  and 
moved  the  locomotive  without  warning  of  any  sort,  and 
without  any  lookout  being  kept ;  and  that  Rothars,  seeing 
the  locomotive  pass  up  beyond  the  crossing  25  feet,  attempted 
to  cross  over,  when  the  locomotive  was  suddenly  darted  back 
at  a  rapid  rate  of  speed,  and  was  run  upon  and  over  him, 
from  which  death  soon  ensued.  The  negligence  of  the  de- 
fendant's servants,  as  set  out  in  the  declaration,  was  appar- 
ently so  wanton  and  reckless  that  we  think  that  the  defendant 
should  make  some  reply  to  the  charge.  Reversed  and 
remanded. 


Missouri,  K.  &  T.  Rv.  Co.  of  Texas 

V. 

Magee. 

{Supreme  Court  of  Texas^  May  9,  iSgg.) 

Accident  at  Crossing— Proximate  Cause— Question  for  Jury. — lu 
an  action  for  personal  injuries  sustained  by  plaintiff  through  the 
frightening  of  his  horses  by  defendant's  train  at  a  crossing,  it 
appeared  from  plaintiff's  testimony  that  the  failure  on  the  part  of 
the  trainmen  to  give  the  statutory  signals  could  not  have  been  the 
proximate  cause  of  the  accident  because  plaintiff,  from  a  certain 
point,  saw  the  locomotive  bafore  it  began  to  move,  but  the  railroad 
employees  upon  the  locomotive  testified  that  it  was  in  motion  when 
plaintiff  reached   such  point.     Held,  that  the   question  whether  the 
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failure  to  g'ive  the  signals  was  the  proximate  cause  of  the  injury 
was  for  the  jury. 

Frightening  Teams — Crossing  Signals.* — The  contention  that  the 
law  requiring-  the  bell  to  be  rung  or  the  whistle  blown  upon  the 
approach  to  a  public  crossing  by  a  locomotive  does  not  apply  to 
cases  where  teams  are  frightened  is  unsound. 

Crossings— Duty  to  Maintain  Flagmen. f— If  ordinary  prudence 
requires  a  railroad  company  to  keep  a  flagman  or  watchman  at  a 
certain  crossing,  a  failure  to  do  so  is  negligence,  although  it  is  not 
required  by  statute. 

Error  by  defendant  to  court  of  civil  appeals  of  Third 
supreme  judicial  district.     Affitmed, 

Baker ^  Boits^  Baker  &  Lovett  and  A,  L.  Jackson ^  for 
plaintiff  in  error. 

Baldwin  &  Meek  and  R,  E,  Hamney,  for  defendant  in 
error. 

Brown,  J.  Girard  street,  in  the  city  of  Houston,  crosses 
the  track  of  the  Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas  near  to  a  bridge  over  Buffalo  Bayou.  The  general 
course  of  the  street  at  that  point  is  east   and      ^     ..  .  ^ 

'^  Case  Stated. 

west,  the  railroad  running  north  and  south. 
An  engine,  with  seven  freight  cars  attached,  was,  on  the 
day  of  the  accident  to  the  plaintiff,  moving  southward  on  the 
railroad  to  the  Houston,  East  &  West  Texas  Railroad  depot, 
which  was  south  of  Girard  street.  The  locomotive  and  cars 
stopped  at  the  depot  of  the  Missouri,  Kansas  &  Texas  Rail- 
road Company,  about  150  feet  north  from  Girard  street,  for 
the  purpose  of  getting  orders  to  govern  its  movement.  When 
it  started  from  that  point  southward  towards  Girard  street, 
the  whistle  was  not  blown,  nor  was  the  bell  rung.  The  point 
at  which  the  railroad  crosses  Girard  street  was  near  to  the 
bridge  on  the  bayou,  and  there  were  a  great  many  people 
who  crossed  upon  this  road  during  each  day,  it  being  one  of 
the  principal  streets  leading  from  the  Fifth  ward  to  the 
business  portion  of  the  city  of   Houston.     The  Fifth  ward  of 

♦See  note  J  5  Am.  A  Eng.  R.  Cas.,  N.  S.,  at  p.  287. 
f  See  note  at  end  of  case. 
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the  city  contained  about  10,000  population.  There  was 
neither  flagma^n  nor  watchman  kept  at  this  point.  The 
plaintiff,  J.  L.  Magee,  and  his  father,  were  riding  in  a  wagon 
drawn  by  two  horses,  going  eastward  along  Girard  street, 
and  on  their  way  home  in  the  Fifth  ward.  They  arrived  at 
the  crossing  over  the  railroad  as  the  engine  with  the  freight 
cars  was  approaching  the  said  crossing.  The  servants  of 
the  railroad  company  negligently  caused  the  locomotive  to 
give  out  noises  and  steam  to  escape  therefrom  in  an  unusual 
and  unnecessary  manner,  whereby  the  plaintiff's  horses 
became  frightened  just  as  the  team  crossed  the  railroad 
track,  and  ran  away.  The  employees  of  the  railroad  company 
saw  that  the  horses  were  frightened,  and  discovered  that 
plaintiff  and  his  father  were  in  danger,  yet  failed  to  use  the 
means  at  hand  to  stop  the  engine.  In  passing  over  the 
bridge  across  the  bayou,  the  wagon  in  which  the  plaintiff 
and  his  father  were  riding  collided  with  another  wagon, 
which  threw  both  of  them  upon  the  floor  of  the  bridge, 
whereby  the  plaintiff  received  his  injuries,  and  the  father 
was  killed.  Upon  a  trial  before  a  jury  there  %was  a  verdict 
for  the  plaintiff,  and  judgment  was  entered,  which  was 
affirmed  by  the  court  of  civil  appeals. 

The  first  error  assigned  in  this  court  is,  in  effect,  that  the 
district  court  erred  in  giving  to  the  jury  the  following  charge  : 
*'You  are   further   instructed    that  it   was  the   duty   of   the 

defendant,  when  starting  its  engine  towards 
^SSSi^-prox-    the  crossing  in  question  (the  evidence  showing 

imato  Cause— 

Question  for         that  such  Starting  point  was  within  150  feet  of 

the  crossing),  to  cause  the  bell  on  the  engine  to 
be  rung  after  starting  its  engine,  and  to  keep  said  bell  ringing 
until  the  crossing  should  have  been  passed,  or  the  engine 
stopped ;  and  the  failure  to  do  this  on  part  of  the  employees 
of  the  defendant  would  be  negligence."  The  writ  of  error 
was  granted  in  this  case  because  it  was  believed  that  the  court 
committed  error  in  giving  to  the  jury  the  foregoing  charge, 
the  plaintiff  himself  having  testified  that  he  saw  the  locomo- 
tive before  it  began  to  move,  because,    having   notice   of  the 
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movements  of  the  engine,  the  failure  to  ring  the  bell  or  blow 
the  whistle  was  not  the  proximate  cause  of  the  plaintiff's 
injury;  but,  upon  careful  examination  of  the  evidence,  we 
are  of  the  opinion  that  the  issue  was  properly  submitted  to 
the  jury,  notwithstanding  the  evidence  of  the  plaintiff.  The 
employees  of  the  railroad  company  who  were  upon  the  loco- 
motive at  the  time  testified  that  it^wasin  motion  before 
plaintiff  reached  the  railroad  track,  and  we  think  that  the 
men  who  wefe  handling  the  locomotive  had  better  opportu- 
nity to  know  when  it  was  in  motion  than  the  plaintiff,  who 
was  observing  it  from  a  distance.  It  was  properly  left  to 
the  jury  to  say  which  was  correct. 

The  plaintiff  in  error  insists  that  the  law  which  requires  the 
bell  to  be  rung  or  the  whistle  blown  upon  the  approach  to  a 
public  highway  by  a  locomotive  does  not  apply  to  the  case  of 
teams  becoming  frightened,  but  only  to  cases  of 
collision  with  a  train.     The  contention  is  un-  TeMns-SsSSsiii* 

BivnalB. 

sound.  The  diligence  prescribed  by  the  statute 
is  intended  not  only  to  prevent  collisions  between  persons 
traveling  upon  the  public  highway  and  the  railroad  trains, 
but  also  to  give  notice  to  those  who  are  approaching  such 
crossing  that  they  may  not  approach  so  near  as  to  be  unable 
to  extricate  themselves  from  danger.  Railway  Co.  v, 
Irowry.  61  Tex.  149;  Same  v.  Bailey,  83  Tex.  25,  18  S.  W. 
481 ;  Same  v.  Chapman,  57  Tex.  75.  The  court  charged  the 
jury,  in  effect,  that  if  a  person  of  ordinary  pru- 
dence would,  under  all  the  circumstances,  have  toMainSin'*^^ 

Flaffxnen. 

kept  a  flagman  or  watchman  at  the  crossing 
where  the  plaintiff  was  injured,  then  the  failure  oh  the  part 
of  the  railroad  company  to  keep  such  flagman  or  watchman 
was  negligence.  It  is  objected  to  this  charge  that  the  law 
does  not  require  a  railroad  company  to  keep  a  watchman  or 
flagman  at  crossings  on  public  highways,  and  that,  if  the 
train  itself  is  properly  managed,  there  can  be  no  liability  on 
the  part  of  the  railroad  company ;  that  it  is  not  required  to 
provide  a  person  to  notify  travelers  upon  the  public  highway 
of  the  approach  of  its  trains.     There  is  a  conflict  of  author- 
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ity  upon  this  question,  but  the  weight  of  authority  and  sound 
reasoning  sustains  the  charge  given  by  the  court.  Railway 
Co.  V,  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679;  Bolinger  z/. 
Railroad  Co.,  36  Minn.  418,  29  Am.  &  Eng.  R.  Cas.  408,  31 
N.  W.  856;  Eaton  v.  Railroad  Co.,  129  Mass.  364,  2  Am.  & 
Eng.  R.  Cas.  183 ;  Railway  Co.  v,  Richardson,  25  Kan.  391 ; 
Transportation  Co.  v.  West,  32  N.  J.  Law,  91 ;  Railroad  Co. 
V,  Matthews,  36  N.  J.  Law,  533;  2  Wood,  Ry.  Law,  1330; 
Bilbee  v.  Railway  Co.,  18  C.  B.  (N.  S.)  584;  Cliff  v.  Rail- 
way Co.,  L.  R.  5  Q.  B.  263.  The  facts  of  this  case  show 
that  the  crossing  at  which  the  injury  occurred  was  in  a  pop- 
ulous city,  on  one  of  the  principal  streets,  and  at  a  point  so 
near  to  a  bridge  crossing  the  bayou  as  to  render  it  more  than 
usually  hazardous.  The  evidence  justified  the  court  in  sub- 
mitting to  the  jury  the  question  whether  the  circum- 
stances were  such  as  to  require  from  the  railroad  com- 
pany the  precaution  to  provide  some  person  to  notify 
travelers  of  the  approach  of  trains.  The  charge  is  in 
harmony  with  the  general  principles  which  govern  the  lia  - 
bility  and  prescribe  the  duties  of  railroad  companies. 
Such  charge  would  not  be  applicable  to  a  state  of  facts  which 
did  not  show  extra  danger  in  operating  trains  at  that  point. 
In  the  case  of  Railroad  Co.  v.  Matthews,  36  N.  J.  Law,  534, 
this  question  was  under  discussion,  and  the  court  said  :  **In 
this  narrow  aspect  the  rule  laid  down  was  this  :  That  if  that 
particular  place  was  so  peculiarly  dangerous  that  prudent 
persons  could  not  use  the  public  road  in  safety  unless  the 
company  employed  a  flagman  or  other  extraordinary  means 
to  signal  the  approach  of  their  trains,  that  then,  in  such  event, 
it  was  incumbent  on  them  to  employ  such  extraordinary 
means.  And  this  proposition  seems  to  me  to  be,  in  its 
application  to  the  case  then  trying,  in  all  respects  correct.*' 
It  is  an  extra  precaution,  required  alone  to  guard  the  public 
against  extraordinary  hazards.  The  trial  court  charged  the 
jury,  in  substance,  that  if  the  employees  of  the  defendant 
saw  the  plaintiff,  and  knew  that  he  was  in  peril,  or  if,  **by 
the  use  of  ordinary  diligence,"  they  could  have   discovered 
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his  peril  in  time  to  prevent  the  injury,  and  failed  to  use  the 
means  within  their  power  to  avert  the  danger,  then  the  rail  - 
road  company  would  be  liable  for  the  injury  caused  thereby. 
This  rule  of  law  applies  only  to  those  cases  in  which  it  is 
shown  that  such  persons  actually  knew  of  the  peril  of  the 
party  injured,  and  could  have  averted  it  by  the  use  of  all 
means  in  their  power ;  and  so  much  of  the  charge  as  directed 
the  jury  to  find  for  the  plaintiff  if  the  employees,  by  the  use 
of  ordinary  care,  could  have  discovered  the  peril  of  the  plain- 
tiff, etc.,  was  error.  Railway  Co.  v,  Breadow,  90  Tex.  26,  5 
Am.  &  Eng.  R.  Cas.,  N.  S.,  483,  36  S.  W.  410.  The  error, 
however,  is  harmless,  because  the  fact  is  undisputed  that  the 
employees  upon  the  engine  did  discover  the  plaintiff,  and 
knew  that  he  was  in  peril.  There  was  no  issue  as  to  whether 
or  not  they  might  have  discovered  him  by  ordinary  diligence. 
It  was  a  disputed  fact  whether,  after  discovering  the  peril  of 
the  plaintiff,  the  employees  used  proper  diligence  to  stop  the 
train.  The  plaintiff  in  error  assigns  many  other  grounds  of 
objection  to  the  charge  of  the  court,  but  none  of  them  are 
sound.  We  find  no  reversible  error  in  the  proceedings  of  the 
court  below,  and  the  judgments  of  the  district  court  and  court 
of  civil  appeals  are  affirmed. 


NOTE. 

Crossings — Duty  to  Have  Watchman  in  Absence  of  Statute. — If 
ordinary  prudence  requires  the  maintenance  of  a  flagman  at  a  cross- 
ing, a  failure  to  have  one  is  negligence  even  though  the  company 
is  not  required  by  statute  to  do  so.  Freeman  v.  Duluth,  etc.,  R.  Co., 
74  Mich.  86,  37  Am.  A  Eng.  R.  Cas.  501,  41  N.  W.  Rep.  872,  3  h,  R. 
A.  594 ;  Cleveland,  etc.,  R.  Co.  v,  Schneider,  45  Ohio  St.  678,  35  Am. 
&  Eng.  R.  Cas.  334 ;  Welsch  v,  Hannibal,  etc.,  R.  Co.,  72  Mo.  451,  6 
Am.  &  Eng.  R.  Cas.  75,  37  Am.  Rep.  440 ;  Eaton  v.  Fitchburg  R. 
Co.,  129  Mass.  364,  2  Am.  &  Eng-.  R.  Cas.  183 ;  Central  Pass.  R.  Co. 
V.  Kuhn,  86  Ky.  578,  32  Am.  &  Eng^.  R.  Cas.  16,  6  S.  W.  Rep.  441,  9 
Am.  St.  Rep.  309;  Pennsylvania  R.  Co.  z/.  Matthews,  36  N.  J.  L. 
531 ;  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  55  Am.  &  Eng.  R. 
Cas.  159 ;  Delaware,  etc.,  R.  Co.  v.  Shelton,  26  Atl.  Rep.  937  ;  Kin- 
ney V.  Crocker,  18  Wis.  74. 
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But  plaintiff  must  show  that  the  circumstances  of  the  crossing" 
are  such  that  common  prudence  would  dictate  the  placing  of  a  flag- 
man there,  and  it  must  be  made  to  appear  to  the  iury  that  the  dan- 
ger at  the  crossing  was  altogether  exceptional  before  they  can  find 
that  failure  to  station  one  was  negligence.  Freeman  v,  Duluth, 
etc.,  R.  Co.,  74  Mich.  86,  37  Am.  A  Eng.  R.  Cas.  501 ;  Grand  Trunk 
R.  Co.  V.  Ives,  144  U.  S.  408,  55  Am.  &  Eng.  R.  Cas.  159 ;  Battishall 
V.  Humphreys,  64  Mich.  494,  28  Am.  <&  Eng.  R.  Cas.  597  ;  Guggen- 
heim V.  Lake  Shore,  etc.,  R.  Co.,  66  Mich.  150,  32  Am.  &.  Eng.  R. 
Cas.  89;  Haas  v.  Grand  Rapids,  etc.,  R.  Co.,  47  Mich.  401,  8  Am.  & 
Eng.  R.  Cas.  268. 

And  the  fact  that  the  traveller  knew  that  there  was  no  flagman 
will  not  excuse  the  company.  Anuaker  v.  Chicago,  etc.,  R.  Co.,  81 
Iowa  267. 


Southern  Ry.  Co. 

V, 

Barbour. 

{Court  of  Appeals  of  Kentucky,  May  /S,  i8gg.) 

Private  Crossings — Care  Due  from  Railroad.* — A  railroad  com- 
pany is  not  bound  to  exercise  the  highest  degree  of  care,  but  only  a 
reasonable  degree  of  care,  to  avoid  injury  to  persons  on  a  private 
crossing  in  the  outskirts  of  a  city,  where  the  travel  is  limited,  al- 
though such  crossing-  is  used  by  the  public  generally  with  the  knowl- 
edge and  acquiescence  of  the  company. 

Appeal  by  defendant  from  Jefferson  county  circuit  court 
law  and  equity  division.     Reversed, 

E.  P,  Humphrey,  and  W,  B,  Dixon,  for  appellant. 
Younj^  (2f  Bland,  for  appellee. 

HoBSON,  J.  While  appellee  was  crossing  appellant's  track 
in  the  outskirts  of  Louisville,  one  of  its  trains  ran  into  the 
hind  end  of  his  wagon,  and  threw  him  out  against  a  wire 
fence,  bruising  and  cutting  him,  but  not  causing  very  serious 
injury.     The  place  where  he  was  crossing  the  railroad  track 

*See  Weldon  v,  Philadelphia,  etc.,  R.  Co.,  13  Am.  &  Eng.  R.  Cas., 
N.  S.,  759,  and  notes  766. 
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was  not  a  public  crossing.     It  was  in  the  commons,  about 
midway   between   Eleventh   and   Twelfth   streets.     A  good 
many  people  crossed  there  and  it  would  seem  from  the  evi- 
dence it  was  used  by  the  public  generally  with  the  knowledge  - 
and  acquiescence  of  the  appellant. 

The  court  gave  the  jury  the  following  instruction:  **The 
court  instructs  the  jury  that  it  was  the  duty  of  the  defendant, 
its  servants  and  employees,  to  use  and  exercise  the  highest 
degree  of  care  in  running  and  operating  its  trains  within  the 
limits  of  the  city  of  Louisville.''  Appellee's  counsel,  to  sus- 
tain this  instruction,  refer  us  to  several  cases  in  which  such 
language  was  used ;  but  the  facts  in  those  cases  were  not 
like  the  facts  in  the  case  before  us.  This  rule  applies  where 
the  railroad  runs  along  the  street  of  the  city  in  a  locality 
where  there  is  a  crowded  population.  It  has  no  application 
to  a  private  crossing  in  the  outskirts  of  a  city,  where  the 
travel  is  necessarily  limited.  The  railroad,  having  permitted 
the  use  of  this  crossing  by  the  public,  was  bound  to  the  ex- 
ercise of  reasonable  care  to  avoid  injury  to  x)ersons  on  the 
crossing.  Taylor  v.  Canal  Co.,  113  Pa.  St.  162,  8  Atl.  43; 
3  Wood,  R.  R.  §  344;  Shear.  &  R.  Neg.  §  464.  The 
degree  of  care  to  be  exercised  in  such  cases  is  not  de- 
fined by  statute,  and  must  therefore  be  determined  upon 
common-law  principles.  In  Shear.  &  R.  Neg.  §  463,  after 
stating  that  the  traveler  on  the  highway  must  give  way  to 
the  train,  the  learned  author  thus  defines  the  degree  of  care 
to  be  exercised  by  each  of  them  :  "Both  parties  are,  how- 
ever, equally  bound  to  use  ordinary  care, — that  is,  such  care 
as  a  prudent  man  would  usually  take  under  similar  circum- 
stances; the  one  to  avoid  committing,  and  the  other  to  avoid 
receiving,  injury."  In  Wood,  R.  R.  8  323,  the  rule  is  thus 
stated:  ** Neither  party  has  the  right  to  interfere  with  the 
proper  use  of  the  crossing  by  the  other.  The  situation  then 
creates  mutual  rights  and  obligations.  Both  parties  must 
use  ordinary  care  in  the  exercise  of  their  own  rights.  They 
must  have  regard  to  the  circumstances,,  and  to  the  danger 
15  (N  s)  A  &  E  R  Cas— 13 
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incident  to  a  careless  use  of  such  a  right  of  passage.'*  This 
rule  was  declared  by  the  United  States  supreme  court  in 
Improvement  Co.  v.  Stead,  95  U.  S.  164;  and  in  Railroad 
Co.  V.  Goetz's  Adm'r,  79  Ky.  449,  this  court  said:  **The 
same  degree  of  care  is  required  of  both  those  in  charge  of 
the  train  and  those  traveling  over  a  public  highway  cross- 
ing the  track."  The  injury  occurred  when  it  was  dark. 
The  crossing  is  on  a  curve  in  the  track,  and  appellee  could 
not  be  seen  by  the  engineer  until  within  a  short  distance  of 
it.  The  engineer  and  fireman  both  state  that  they  first  saw 
appellee  as  his  horses  came  upon  the  track ;  that  he  was 
apparently  whipping:  them  along  to  get  across  before  the 
train  reached  him.  Under  such  circumstances,  the  highest 
degree  of  care  in  running  and  operating  its  trains  might 
require  appellant  to  approach  this  crossing  at  such  si>eed 
that  the  train  might  be  stopped  before  reaching  it,  in  case  of 
danger.  In  view  of  the  other  instructions  given  by  the 
court,  the  jury  would,  we  think,  naturally  have  so  under- 
stood the  instruction  quoted;  and,  in  any  event,  it  gave  the 
jury  a  false  idea  of  the  rights  of  the  parties,  and  the  relative 
care  required  of  each  of  them.  Instead  of  this  instruction, 
the  court  should  have  told  the  jury  that,  in  the  use  of  the 
railroad  and  the  crossing,  the  law  required  of  both  parties 
the  same  deg:^Te  of  care ;  that  each  was  bound  to  use  ordi- 
nary care  in  the  exercise  of  his  rights.  We  see  no  error  in 
the  other  instructions  given  by  the  court,  but  for  this  reason 
the  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial  and  further  proceedings  in  conformity  to  this  opinion. 
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V, 

Conlon. 

{Court  of  Appeals  of  Kansas^  July  i8y  /Sgg,) 

Farm  Crossings— Rights  of  Landowner.— The  owner  of  a  farm, 
in  the  possession  and  use  thereof,  divided  by  a  railway  passing 
through  it,  over  which  is  constructed  and  maintained  a  private  way, 
in  the  lawful  use  thereof  does  not  occupy  the  position  of  a  trespasser. 

Same— Reciprocal  Duty  of  Landowner  and  Company.* — In  such 
case  the  reciprocal  obligations  and  duties  of  the  parties  respecting 
the  usual  and  lawful  use  of  such  private  way  are  the  same  as  be- 
tween a  railroad  company  and  one  of  the  public  in  the  lawful  use  of 
the  highway. 

Evidence — Review  on  Appeal. — A  reviewing  court  ought  not  to 
disturb  the  verdict  of  a  jury  upon  the  question  of  contributory  neg- 
ligence, and  adjudge  the  existence  thereof,  unless  the  evidence  of 
the  facts  and  circumstances  is  so  clear  and  uncontradicted  that  no 
other  reasonable  deduction  can  be  drawn  therefrom. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Atchison  county  district  court. 
Affirmed, 

A,  A,  Hurdy  O,  J.  Wood,  and  W,  Lit  il eft  rid,  for  plaintiff  in 
error. 

W.  L,  Bailey  and  Charles  J.  Conlon ,  for  defendant  in  error. 

Mahan,  p.  J.  It  is  not  contended  by  counsel  for  the 
company  that  its  engineer  might  not  have  discovered  the 
cattle,  by  the  exercise  of  reasonable  diligence,  in  time  to 
have  avoided  the  injury  to  them,  but  it  is  contended  that 
the  attitude  of  Conlon  with  his  cattle  upon  the  track  was 
that  of  a  trespasser,  and  that  the  company  owed  him  no  duty 
to  look  out  for  him  or  his  cattle;  and  therefore  failing  to 
discover  them,  and  failing  to  use  ordinary  diligence  in  that 
regard,  was  not  negligence  on  the  part  of  the  company.  It 
is  further  contended  that  the  plaintiff  was  guilty   of  contrib- 

*See8  Am.  &  EJng.  Enc.  I^aw  (2d  Ed.)  424. 
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utory  negligence  in  not  taking  the  necessary  precautions  to 
discover  the  train,  and  is  b}*^  reason  thereof  precluded  from 
a  recovery  in  this  action.  We  are  unable  to  distinguish, 
under  the  facts  in  this  case,  as  to  the  duties  of  both  plaintiff 
and  defendant,  between  a  private  crossing  and  an  ordinary 
highway.  At  least  the  plaintiff  was  not  a  trespasser,  and 
the  defendant  company  did  owe  to  him  some  duty ;  and  that 

duty,  as  we  view   it,  was   to  exercise   ordinary 

Farm  OroasinffB  ,  .-      .     .  ^      ^t  «     •    ^-rr  «  • 

-Rights of liand-  carc,  and   avoid   injury   to  the   plaintiff   or  his 

ownor. 

property  in  the  lawful  and  reasonable  use  of 
his  private  way.  .The  company  had  actual  knowledge  of 
the  existence  of  the  way,  and  we  must  presume  that  it  had 
knowledge  of  the  use  of  which  plaintiff  made  of  it,  and  had 
made  of  it  during  a  period  of  more  than  20  years;  and, 
knowing  these  facts,  it  was  bound  to  use  ordinary  diligence, 
such  as  a  prudent  man  would  exercise  under  the  same 
circumstances  to  avoid  any  collision  with  the  plaintiff's 
cattle  upon  a  private  way,  or  doing  them  any  injury  in  the 
operation  of  its  road.  It  was  the  duty  of  the  engineer  to  be 
on  the  lookout  for  obstructions  upon  the  track,  and  especially 
so  at  this  crossing  at  this  particular  time  of  day.  It  had 
been  the  custom  of  the  plaintiff  during  all  the  years  mentioned 
to  drive  his  cattle  across  the  track  from  his  pasture  to  his 
farm  buildings.  The  evidence  is  clear  and  uncontradicted 
that,  had  he  been  on  the  lookout — had  he  been  in  the  exercise 
of  that  care  and  diligence  which  the  law  required  of  him — 
that  he  would  have  discovered  the  cattle  upon  the  track  in 
time  to  have  avoided  injurying  them.  Thomas  v.  Railroad 
Co.,  8  Fed.  729;  Gates  z/.  Railroad  Co.,  39  Iowa,  45;  Rail- 
way Co.  V.  Gedney,  44  Kan.  330,  24  Pac.  464;  and  Railroad 
Co.  V.  Lane,  33  Kan.  702,  7  Pac.  587.  That  the  reciprocal 
duties  of  the   plaintiff   and   defendant   were  the   same   with 

respect  to  this  private  way  as  in  ordinary  cases 
Sfifilty^GSici-  arising  at  the  crossing  of  a  highway,  would 
ctompany.  sccm  to  follow  from  the  character  of  the  plaintiff's 

right  respecting  the  private  way.  He  had  the 
same  right  there  to  cross  and  recross  with  his  cattle,  his  teams^ 
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and  his  farming  tools,  from  one  part  of  his  farm  to  the  other, 
as  the  public  have  at  public  highways.  Assuming,  as  we 
may  in  this  case,  that  the  company  acquired  its  right,  its 
easement,  over  the  highway  by  condemnation  proceedings, 
the  fee  remained  in  the  plaintiff,  with  a  right  to  the  land  for 
every  purpose  not  incompatible  with  the  rights  of  the  railroad 
company.  He  had  a  right  to  reasonable  and  necessary 
crossings  for  the  use  of  his  farm  operations.  Railway  Co. 
V.  Allen,  22  Kan.  292 ;  Railroad  Co.  v,  Gough,  29  Kan. 
94, 10  Am.  &  Eng.  R.  Cas.  151 ;  Railroad  Co.  v,  Kregelo, 
32  Kan.  612,  20  Am.  &  Eng.  R.  Cas.  241,  5  Pac.  15;  Rail- 
road Co.  V.  Cosper,  42  Kan.  565,  566,  22  Pac.  634.  The 
plaintiff  was  not  a  mere  licensee.  His  right  was  a  para- 
mount one  pertaining  to  his  freehold.  It  was  absolute,  and 
recognized  fully  by  the  defendant  company.  So  that,  we 
think,  we  are  justified  in  saying  that  the  respective  obliga- 
tions and  duties  of  the  parties  respecting  the  use  of  this 
right  of  way  were  the  same  as  between  the  railroad  company 
and  the  public  resx)ecting  an  ordinary  highway.  The 
plaintiff  was  in  no  sense  a  trespasser,  but  in  the  exercise  of 
his  absolute  right  as  the  user  of  any  highway.  The  defend- 
ant was  required  to  exercise  the  same  degree  of  diligence 
with  respect  to  plaintiff's  cattle  as  though  he  had  been 
crossing  the  track  upon  a  highway ;  neither  more  nor  less. 
The  plaintiff  was  required  to  exercise  the  same  degree  of 
care  and  diligence  to  avoid  .injury  that  he  would  have  been 
required  to  exercise  in  crossing  an  ordinary  highway.  Their 
duties  in  this  regard  were  reciprocal,  as  illustrated  by  the 
supreme  court  of  the  United  States  in  Improvement  Co.  ». 
Stead,  95  U.  S.  161,  and  in  Railroad  Co.  z/.  Rice,  10  Kan. 
438.  Hence  we  conclude  that  the  finding  of  the  jury  that 
the  company's  servants  operating  the  train,  and  not  dis- 
covering the  cattle  in  time  to  avoid  danger  to  them,  was  an 
act  of  negligence,  for  the  consequences  of  which  they  were 
liable  to  plaintiff,  unless  they  were  relieved  therefrom  by 
his  contributory  negligence.  This  finding  is  sufl&ciently 
supported  by  the  evidence. 
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In  support  of  the  contention  that  the  plaintiff  was  guilty 
of  contributory  negligence,  our  attention  is  called  to  the  fol- 
lowing cases :  Railroad  Co.  v.  Holland  (Kan.  Sup.)  56  Pac. 
6,  and  cases  therein  referred  to  by  the  court,  and  Adams  v. 
Railway  Co.,  46  Kan.  164,  26  Pac.  439.  These  decisions, 
in  the  view  of  the  writer  of  this  opinion,  came  dangerously 
near  accomplishing  that  which  the  lawmaking  power  of  the 
state  could  not  accomplish  by  reason  of  the  constitutional 
inhibition, — /.  e,  depriving  the  parties  litigant  of  the  right  of 
a  trial  by  jury  of  a  question  of  fact, — and  should  not  be  held 
to  apply  in  any  case  unless  the  facts  are  such  as  to  bring  it 
clearly  within  the  line  of  those  decisions.  No  such  exigency 
arises  in  this  case.     The  question  of  contributory  negligence, 

as  a  question  of  fact,  was  fairly  presented  to 
%?w^A^^.    the  jury,  and  determined  by  it;  and  its  finding 

ought  not  to  be  disturbed  by  the  court,  unless 
the  evidence  of  all  the  facts  and  circumstances  is  so  clear  and 
positive  of  the  guilt  of  the  plaintiff  that  no  other  deduction 
could  be  derived  therefrom  reasonably.  Railroad  Co.  v. 
Converse,  139  U.  S.  469,  11  Sup.  Ct.  569.  In  this  case  it  is 
contended  that  this  court  should  disregard  the  evidence  of 
the  witnesses  in  behalf  of  the  plaintiff  in  respect  to  the  man- 
agement of  the  herd  of  cattle  run  into  by  the  railroad  com- 
pany, and  draw  a  deduction  from  the  fact  that  if  the  plaintiff, 
or  his  servants  in  charge  of  the  cattle,  had  been  upon  or  near 
the  right  of  way  of  the  company,  by  looking  they  could  have 
seen  the  train  approaching  a  distance  of  three-quarters  of  a 
mile  away.  We  are  asked  to  disregard  all  the  facts  and  cir- 
cumstances, and  base  our  conclusion  upon  that  fact  alone, 
and  say,  as  the  supreme  court  say  in  the  cases  cited,  that  the 
plaintiff  was  guilty  of  contributory  negligence.  If  we  did 
this,  we  would  go  even  beyond  any  case  cited  by  counsel  in 
support  of  the  contentions  of  this  railway  company.  It  is 
doubtless  true  that,  if  the  plaintiff's  servants  had  been  upon 
the  track,  or  near  the  track,  out  of  line  of  any  obstructions 
shown  by  the  evidence  to  exist,  they  could  have  seen  the 
train  three-quarters  of  a  mile,  or,  possibly,  a  mile  away,  had 
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it  at  the  time  been  approaching.  The  evidence  is  that  it 
was  running  at  the  rate  of  40  or  45  miles  an  hour.  The 
jury  so  sx)ecially  find.  It  was  running  without  steam,  upon 
a  down  grade,  and  noiselessly.  The  plaintiffs  son,  who  had 
charge  of  the  herd,  in  going  to  bring  the  cattle,  by  his  testi- 
mony, looked  carefully,  listened  carefully,  at  all  three  of  the 
railroad  lines  as  he  crossed  them,  respectively,  on  the  way 
to  the  pasture  gate.  He  looked  continuously,  according  to 
his  evidence,  so  long  as  he  could  see  any  part  of  the  com- 
pany's track.  He  listened  continuously.  From  the  defend- 
ant's track  to  the  pasture  gate  was  about  100  feet.  After 
passing  75  or  80  feet  from  the  track,  his  view  of  the  track 
was  obstructed,  and  the  obstruction  continued  and  increased 
until  he  got  to  the  gate.  The  cattle  were  there,  waiting  to 
come  out.  He  had  no  reason  to  apprehend  danger.  The 
cattle  came  out  immediately  on  the  gate  being  opened,  and 
began  crossing  the  tracks  on  the  private  way,  through  the 
gates  of  the  several  railroads,  to  the  farm  barn.  It  was 
about  two  minutes  from  the  time  they  came  out  of  the  gate 
before  the  train  struck  them.  The  train  was  behind  time. 
The  plaintiff's  son,  in  charge  of  the  cattle,  believed  it  had 
passed,  yet,  on  account  of  there  being  three  different  rail- 
roads, and  numerous  trains  in  both  directions,  it  was  neces- 
sary to,  and  he  did,  according  to  his  evidence,  observe  a 
continuous  watch  for  an  approaching  train.  It  is  not  con- 
tended that  any  kind  of  signal  was  given  of  the  train's 
approach,  but  it  seems  to  be  conceded  apparently  that  it 
came  the  mile  down  grade  from  the  next  station  west  approx- 
imately noiseless,  except  that  it  gave  the  usual  statutory 
signal  at  a  highway  crossing  west  of  plaintiff's  premises. 
Under  the  decisions  cited  it  was  the  duty  of  the  servants  in 
charge  of  the  train  to  be  on  the  lookout,  and,  upon  discover- 
ing the  cattle,  or  any  obstruction,  to  give  a  signal  of  warn- 
ing, and,  if  necessary  to  prevent  injury  to  property,  to- 
slacken  the  train's  speed.  It  seems  impossible,  had  the 
engineer  and  fireman  done  their  duty  in  this  respect,  that  any 
injury  would  have  been  inflicted  upon  the   plaintiff.     The 
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question  of  contributory  negligence,  as  heretofore  said,  was 
fairly  submitted  to  the  jury.  We  cannot  say,  from  the  evi- 
dence or  from  the  findings  of  fact,  that  as  a  matter  of  law 
there  was  any  contributory  negligence.  We  find  no  reason 
to  disturb  the  verdict  and  judgment,  and  it  is  therefore 
affirmed. 


Evans 

V, 

Charleston  &  W.  C.  Ry.  Co. 

{Supreme  Court  of  Georgia,  July  22,  i8gg,) 

Accident  at  Crossing— Defective  Bridge— Contributory  Negli- 
gence.*— There  can  be  no  recovery  against  a  railway  company  for 
personal  injuries  sustained  in  consequence  of  a  defective  bridge  on 
a  private  crossing  over  the  railroad,  when  the  person  injured,  be- 
fore entering  on  the  bridge,  knew  of  its  defective  condition,  and  that 
the  danger  of  crossing  it  was  exceedingly  great  and  obvious,  and, 
notwithstanding  this  knowledge,  undertook  to  cross  the  bridge 
when  there  was  no  emergency  or  necessity  for  incurring  the  risk. 
This  is  true,  notwithstanding  it  may  have  been  the  duty  of  the 
railway  company  to  keep  the  bridge  in  repair.  Such  being  the  case, 
as  developed  by  the  testimony  for  the  plaintiff,  the  court  did  not  err 
in  granting*  a  nonsuit. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Columbia  county  superior  court. 
Affirmed. 

John  T.  West  and  F,  E,  Obenauf,  for  plaintiff  in  error. 
J.  R.  Lamar,  for  defendant  in  error. 

Lewis,  J.  Lizzie  Evans  brought  her  suit  for  damages 
against  the  Charleston  &  Western  Carolina  Railway  Com- 
pany in  Columbia  superior  court.  Briefly  stated,  the  case 
made  by  her  petition  is  substantially  as  follows  :  The  rail- 
way line  of  the  defendant  company  runs  through  petitioner's 
farm  in  front   of  her  house,   cutting  her  off  from  an   outlet 

♦See  notes  at  end  of  case. 


A™*^«fir  CROSSINGS  201 

R  Cas 

Evaas  v.  Charleston  &  W.  C.  Ry.  Co 

to  the  public  highway  except  by  crossing  the  defendant's 
railroad.  A  private  way  runs  from  her  house  and  home  to 
the  public  highway  across  defendant's  line  of  railroad. 
There  are  ditches  three  or  four  feet  deep  on  both  sides  of  the 
track  where  the  private  way  crosses  it,  across  which  ditches 
•bridges  or  crossings  have  been  built,  the  bridges  being 
located  on  the  right  of  way  of  the  defendant  and  within  two 
or  three  feet  of  its  track.  On  September  10,  1896,  petitioner, 
having  innumerable  times  passed  over  the  crossing  and 
bridges,  started  across  the  bridge  nearest  her  home  on  said 
private  way,  intending  to  go  out  upon  the  public  highway, 
and  while  crossing  it  she  fell  through  the  bridge,  on  account 
of  defects  in  the  planks  and  because  the  bridge  was  not 
properly  covered  with  planks  and  nails,  and  was  otherwise 
defective;  her  fall  precipitating  her  into  the  ditch,  breaking 
her  right  ankle,  and  causing  her  great  pain  and  suffering 
(the  injuries  and  damages  being  particularly  set  forth  in  the 
petition).  The  bridge  where  petitioner  was  injured  was 
out  of  repair,  and  it  was  the  duty  of  the  defendant  company 
to  keep  it  in  safe  condition,  as  it  was  a  part  of  a  private  way 
established  pursuant  to  law.  At  the  time  the  railroad  line 
was  first  built  petitioner's  land  was  owned  by  her  mother, 
and  the  railroad  was  built  by  the  Augusta  &  Knoxville 
Railway  Company.  As  SQon  as  the  road  was  built  this 
company  made  a  suitable  crossing  across  its  track,  and  built 
bridges  across  the  said  ditches  at  a  place  between  petitioner's 
house  and  the  public  highway,  for  teams  and  persons  going 
into  and  out  from  said  estate.  Previously  to  the  building  of 
the  road  parties  living  on  the  line  had  a  private  way  from 
the  house  to  the  public  highway,  and  the  bridges  and  cross- 
ings were  constructed  by  the  railway  company  where  the 
private  way  crossed  the  railroad  track.  The  company  that 
constructed  the  road  bought  a  right  of  way  through  the 
plaintiff's  land  from  her  mother,  and  kept  the  bridges  in 
repair.  In  September,  1896,  the  Augusta  &  Knoxville  Rail- 
road was  purchased  by  the  defendant,  who  has  been  operat- 
ing the  same   since,  and  it  is  claimed   that  the   defendant  is 
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liable  and  responsible  for  all  public  highways  and  private 
ways  that  the  original  owner  was  liable  to  keep  in  repair, 
and  for  injuries  on  account  of  neglect  to  keep  the  crossings 
safe.  The  defendant,  although  repeatedly  notified  of  the 
defective  condition  of  the  bridge  in  question,  neglected  and 
refused  to  repair  the  same.  At  the  conclusion  of  the  plain- 
tiff's testimony,  on  motion  of  defendant's  counsel  the  court 
granted  a  nonsuit,  to  which  ruling  the  plaintiff  excepts. 

It  appears  from  the  plaintiff's  testimony  that  the  house  in 
which  she  had  been  living  for  some  time  before  the  injury 
occurred  was  a  very  short  distance  from  the  crossing  and  the 
bridge  where  she  was  hurt,  viz.  about  30  or  40  feet.  She  had 
been  using  the  bridge  in  passing  over  it  daily,  and  for  some 
time  before  her  injury  was  thoroughly  familiar  with  its  con- 
dition. She  herself  had  made  complaint  to  the  railway 
employees  about  the  dangerous  condition  of  the  bridge,  and 
asked  that  it  be  repaired.  She  described  in  her  testi- 
mony the  condition  of  the  bridge,  its  defective  parts,  and 
the  dangers  from  using  it,  which  she  knew  of  before  she  was 
hurt.  For  instance,  in  speaking  of  the  planks,  she  says : 
**They  were  weak,  very  weak,  and  would  break  and  move 
at  any  jostle,  at  any  weight."  In  another  connection  she 
says:  **The  condition  of  the  bridge  has  been  in  a  dilap- 
idated condition  for  some  time,  and  I  have  urged  Mr. 
Frankling  two  or  three,  or  three  or  four,  weeks  before  I  was 
hurt,  to  have  the  crossing  fixed.  They  were  in  a  very  dilapi  - 
dated  condition.  The  planks  had  grown  thin  underneath, 
and  were  liable  to  break  at  any  time  with  your  weight.** 
While  the  petitioner  alleged  that  she  had  no  other  way  to  go 
from  her  house  to  the  public  highway  except  over  this  cross  - 
ing,  there  was  a  failure  to  sustain  this  by  the  proof ;  for  it 
appeared  from  the  plaintiff's  own  evidence  that  there  was 
a  way  through  her  field,  though  some  further  than  the 
route  over  the  crossing,  to  go  to  the  highway.  While  she 
testified  that  wagons  could  not  be  well  driven  around  this 
way,  on  account  of  growing  crops,  yet  it  appeared  from  her 
testimony  that  there  was   a   pathway.      Her  injury  occurred 
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in  December,  afteri  no  doubt,  crops  had  been  gathered;  and, 
besides,  she  was  hurt  while  walking  across,  and  was  not 
attempting  to  use  a  vehicle.  The  testimony  developed  no 
emergency  or  special  necessity  why  she  should,  at  the  time 
she  was  injured,  have  gone  to  the  public  highway,  and,  as 
for  that  matter,  even  if  such  necessity  had  existed,  why  she 
could  have  pursued  a  perfectly  safe  route  in  another 
direction,  which  did  not  involve  crossing  the    bridge. 

The  question  has  been  ably  argued  by  counsel  in  the  case 
as  to  whether  or  not,  under  the  facts  alleged  and  testified  to 
in  this  case,  the  private  way  mentioned  is  such  a  one  as 
could  be  recognized  as  a  private  way  established  by  law. 
It  is  contended  by  counsel  for  defendant  in  error  that  it  is 
not,  and  that  therefore  this  defendant  is  not  under  any  ob - 
ligations  to  keep  in  repair  the  bridge  and  crossing  on  this 
way.  The  defendant,  having  purchased  at  judicial  sale,  it  is 
claimed  is  not  bound  to  keep  in  repair  roads  other  than  those 
established  pursuant  to  law  and  entered  on  the  road  book. 
Under  the  view  we  take  of  the  case,  however,  it  is  unnecessary 
to  enter  into  a  discussion  or  determination  of  this  interesting 
point.  Conceding,  for  the  sake  of  the  argument,  that  such 
an  obligation  was  upon  the  defendant,  yet,  under  the  evidence 
itself,  an  insurmountable  obstacle  in  the  way  of  plaintiff's 
recovery  in  this  case  is  that  the  proof  upon  which  she  relies 
shows  that  she  could  have  avoided  the  injury  of  which  she 
complains  by  the  exercise  of  ordinary  care  and  diligence. 
There  can  be  no  doubt  about  the  soundness  of  the  principle 
that  if  this  injury  was  caused  by  the  plaintiff's  own  negli- 
gence, or  if  she  could  have  avoided  the  same  by  the  exercise 
of  ordinary  care  and  diligence,  she  cannot  recover.  This 
principle  constitutes  a  valid  defense  in  all  actions  of  this 
kind,  whether  against  an  individual,  a  county,  a  munici- 
pality, or  a  corporation.  Macon  Co.  v.  Chapman,  74  Ga. 
107  ;  Massey  v.  Mayor,  etc.,  75  Ga.  658.  There  is  nothing 
in  the  opinion  of  Justice  I^umpkin  in  the  case  of  Samples 
V.  City  of  Atlanta,  95  Ga.  110,  22  S.  E.  135,  at  all  in  conflict 
with  our  views  in   this  case.     In  that  case  it  was  simply  de- 
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cided  that  ^'although  a  traveler  may  know  that,  because  of 
the  defective  construction  of  a  public  bridge  in  a  city,  there 
is  some  danger  in  driving  over  it,  still  he  may  recover  from 
the  city  for  injuries  sustained  in  so  doing  if  it  clearly  appears 
that  the  danger  was  not  obviously  of  such  a  character  that 
driving  over  the  bridge  would  necessarily  amount  to  a  want 
of  ordinary  care  and  diligence,  and  if  it  also  appears  that  in 
driving  over  the  bridge  the  plaintiff  did  in  fact  observe  such 
care  and  diligence."  In  the  opinion  in  that  case  it  appears 
that  the  only  opportunity  the  plaintiff  had  of  knowing  the 
condition  of  the  bridge  was  the  fact  that  he  crossed  the  bridge 
with  his  wagon  the  day  before.  The  principle  laid  down  by 
Justice  Lumpkin  in  his  opinion  shows  under  what  circum- 
stances, as  a  matter  of  law,  a  defendant  in  such  a  case  would 
be  relieved  from  liability  on  account  of  negligence  by  the 
plaintiff  in  not  using  due  care  and  caution,  and  we  think  it 
exactly  fits  the  facts  in  this  case.  It  is  true  it  does  not 
follow  that,  because  a  traveler  does  know,  for  instance,  that 
a  public  highway  is  dangerous  for  traveling  in  in  a  given 
place,  it  is  necessarily  conclusive  proof  of  negligence  on  his 
part  if  he  undertakes  to  go  over  such  portion  of  the  highway. 
A  distinction  might  be  drawn  between  what  would  be  neg- 
ligence on  the  part  of  such  a  traveler  on  a  public  highway  in 
the  country,  and  the  use  by  an  owner  of  his  own  private 
way.  But,  even  if  there  was  none,  the  facts  of  this  case  do 
not  present  such  defects  in  the  bridge  as  are  merely  small 
and  trivial,  and,  while  evidently  of  some  danger  to  one  pass- 
ing, yet  not  so  apparently  dangerous  as  to  impress  any 
prudent  man  with  the  idea  that  he  would  be  incurring  an 
unusual  risk  in  undertaking  to  pass  over.  If  it  is  possible 
for  testimony  to  make  the  danger  of  such  a  structure  obvious 
and  exceedingly  great  to  even  a  casual  observer,  the  testi - 
mony  of  the  plaintiff  presents  such  an  instance.  She  knew 
not  only  of  the  bad  and  defective  condition  of  the  bridge,  but 
she  knew  that  the  planks  were  not  nailed,  that  there  were 
large  cracks  between  them,  and  that  some  of  them  were 
rotten  and  liable  to  break  at  any  time  of  their  own   weight. 
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Besides  this,  she  could  have  reached  her  destination  very 
readily  without  going  over  the  bridge  at  all;  and,  even  if 
there  was  a  necessity  for  her  to  go  to  the  public  highway  at 
the  time  she  did,  common  prudence  would  have  demanded 
that  she  take  the  safer,  though  perhaps  the  more  circuitous, 
route,  rather  than  the  dangerous  and  more  direct  one.  Says 
Justice  Lumpkin  in  the  case  above  cited,  on  page  113,  95 
Ga.,  and  page  136,  22  S.  E. :  * 'Where  the  danger  is  exceed- 
ingly small  and  trivial,  it  may  not  be  at  all  negligent  to  dis- 
regard it;  where  it  is  exceedingly  great  and  obvious,  it 
would  be  negligence /^r  ^^  to  incur  the  hazard  of  being  in- 
jured by  it."  After  a  thorough  discussion  of  the  law  bear - 
ing  upon  the  subject,  he  reaches,  in  the  same  case,  on  page 
119,  95  Ga.,  and  page  138,  22  S.  E.,  the  following  conclu- 
sion:  "The  law  is  plain  and  clear,  and,  in  a  nutshell,  is  as 
follows :  If  the  danger  arising  from  a  defect  in  a  bridge  or 
other  portion  of  the  highway  within  the  limits  of  the  city  is 
obviously  of  such  a  character  that  no  person,  in  the  exercise 
of  ordinary  prudence,  would  attempt  to  pass  over  the  same, 
— or,  in  other  words,  if  such  an  attempt  would,  of  itself, 
plainly  and  unequivocally  amount  to  a  want  of  ordinary  care 
and  diligence, — the  court  may  so  instruct  the  jury  as  matter 
of  law."  There  is  no  question,  then,  about  the  principle  of 
law  governing  such  cases,  and  its  application  must  depend 
upon  the  facts  of  each  particular  case.  We  think  there  is  no 
doubt  that  the  rule  was  properly  applied  in  this  case  when 
the  court  sustained  the  defendant's  motion  for  a  nonsuit. 
Judgment  affirmed.     All  the  justictes  concurring. 

NOTKS. 

Contributory  Negligence— Knowledge  of  Danger. — See  g-enerally 
7  Am.  &  Eng.  Enc.  of  Law  (2nd  Ed.)  392  <?/  seg. 

Same — Same— Defective  Bridge  at  Crossing. — Where  a  person 
travelling'  on  horseback  attempts  to  cross  a  bridge  constructed  and 
maintained  by  a  railroad  company  as  a  portion  of  a  crossing  and 
such  bridge  is  the  only  practicable  crossing  for  him  in  the  direction 
in  which  he  is  travelling,  he  is  not  guilty  of  negligence  contributing 
to  the  injuries  caused  through  defects  in  the  bridge,  although  he 
attempted  to  cross  with  a  knowledge  of  such  defects.  Gulf,  C.  &  S« 
F.  R.  Co.  V.  Gascamp  (Tex.),  34  Am.  &  Eng.  R.  Cas.  6. 
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Richmond  Union  Pass.  Ry.  Co. 

V, 

Richmond,  F.  &  P.  R.  Co. 

{Supreme  Court  of  Appeals  of  Virginia ^  Jan.  26 ^  i8gg,) 

Contract  between  Railroad  and  Electric  Railway — Ratification. — 
An  officer  of  an  electric  street  railway  company,  which  had  the 
rig-ht  to  cross  with  its  tracks  at  grade  the  tracks  of  a  steam  railroad 
company  in  a  city  street,  entered  into  a  contract  in  behalf  of  his 
company  with  the  other  company  for  the  erection  of  gates  and  the 
maintenance  of  a  watchman  at  such  crossing,  the  expense  of  which 
was  to  be  borne  equally  by  the  companies.  Heldy  that  the  ratifica- 
tion of  such  contract  by  the  electric  company  was  shown  by  its 
payment,  when  demanded,  of  the  bill  for  the  erection  of  the  gates, 
and  the  services  of  the  watchman. 

Same— Consideration— Gates  and  Watchman  at  Railroad  Crossing. 
— There  was  a  sufficient  consideration  for  such  contract,  as  such 
gates  and  a  gate  keeper  would  tend  to  protect  both  companies. 

Same  —  Same — Judicial  Notice. — It  was  not  necessary  to  prove 
that  such  gates  and  a  gate  keeper  at  the  crossing  would  tend  to 
protect  both  compa'nies,  as  judicial  notice  would  be  taken  of  the  fact. 

Same — Statute  of  Frauds. — No  time  was  fixed  by  such  contract 
within  which  it  was  to  be  performed.  Held^  that  it  was  not  within 
the  statute  of  frauds,  the  electric  company's  contention  that  it  was 
to  continue  during  the  life  of  its  charter  being  without  merit. 

Error  by  defendant  to  circuit  court  of  city  of  Richmond. 
Affirmed, 

Wyndham  R,  Meredith^  for  plaintiff  in  error. 
Leake    &  Carter    and  Preston    &   Leake^  for  defendant  in 
error. 

Keith,  P.  The  Richmond,  Fredericksburg  &  Potomac 
Railroad  Company  sued  the  Richmond  Union  Passenger 
Railway  Company  in  the  circuit  court  of  the  city  of  Richmond 
^     ^  .  J.  to   recover   the   amount   of   a    certain   account 

alleged  to   be   due   it.     The  defendant  pleaded 
non  assumpsit,   and  under  that  plea   it  was  agreed  that  any 
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lawful  defense  might  be  made.  The  defenses  relied  on  are 
want  of  consideration;  want  of  authority  on  the  part  of 
George  A.  Burt,  who  acted  on  behalf  of  the  Richmond  Union 
Passenger  Railway  Company,  to  make  the  contract  relied 
upon  by  the  plaintiff ;  that  there  was  no  ratification  of  the 
contract ;  the  statute  of  limitations ;  and  the  statute  of  frauds. 
The  whole  matter  of  law  and  fact  was  submitted  to  the  court, 
and  it,  overruling  all  the  foregoing  defenses,  except  the 
statute  of  limitations,  and  allowing  it  so  far  as  it  was 
applicable,  rendered  judgment  for  the  plaintiff  for  the  sum  of 
$540.  To  that  judgment  the  electric  railway  obtained  a  writ 
of  error. 

The  plaintiff  owned  and  operated  a  line  of  railway  which 
passed  along  a  part  of  Broad  street,  in  the  city  of  Richmond ; 
and  the  defendant  company,  in  constructing  its  line,  found 
it  necessary  to  cross  the  track  of  the  said  company  on 
Broad  street,  near  Hancock  street,  in  said  city.  Thereupon 
Mr.  Myers,  on  behalf  of  the  railroad  company,  entered  into 
an  arrangement  with  Mr.  Burt,  the  superintendent  of  the 
electric  company,  for  the  erection  of  gates  and  the  main- 
tenance of  a  watchman  at  that  crossing,  the  expense  of  which 
was  to  be  borne  equally  by  the  companies.  The  gates  were 
erected,  a  watchman  employed,  and  the  bills  were  paid  by  the 
railway  company,  and  payment  of  its  share  demanded  of  the 
electric  company,  and  payment  made  of  the  account  rendered, 
which  embraced  the  cost  of  erecting  the  gates,  and  one -half 
of  the  flagman's  wages  at  Hancock  street  during  the  month 
of  March,  1888.  Subsequently  the  electric  company  was 
advised  that  it  was  under  no  obligation  to  pay  any  part  of 
the  flagman's  wages,  and  it  refused  to  do  so;  hence  this 
suit. 

The  alleged  contract  between  the  two  companies  was,  as 
we  have  said,  entered  into  on  behalf  of  the  railroad 
company  by  Mr.  Myers,  and  on  behalf  of  the  electric  com - 
pany  by  Mr.  Burt,  the  superintendent,  who  was  introduced 
to  Mr.  Myers  by  John  F.  Barry,  the  secretary  and  treasurer 
of  the  Richmond   Union   Passenger   Railway  Company,  by 
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whom  Bart  was  instructed  *'to  make  any  arrangement  with 
Myers  that  would  be  amicable  to  both  corporations.*'  After 
this  introduction,  says  Burt,  who  was  examined  on  behalf 
of  the  plaintiff,  **I  proceeded  with  Mr.  Myers  to  the  spot 
designated,  and  came  to  a  full  and  complete  understanding 
of  what  would  be  necessary,  subject  to  the  approval  of  the 
city  engineer.  *'  Now,  it  is  claimed  on  behalf  of  the  electric 
company  that  as  there  was  no  resolution  on  the  part  of  the 
directors  conferring  such  authority  upon  Burt,  its  superin- 
tendent, the  contract  entered  into  by  him  does  not  bind  it, 
and  is  a  nullity.  We  are  disposed  to  think  that  such  a 
contract,  under  the  circumstances  disclosed,  might  fairly  be 
considered  as  within  the  competency  of  the  superintendent 
and  the  secretary  and  treasurer  of  a  corporation,  by  virtue 
of  their  respective   positions,  but  we  find   it  unnecessary  to 

decide  that  point.  The  contract  was  made, 
K?i&'Sa?Sr~''  and,   at  most,   was  voidable   at  the  election  of 

Electric  Railway      •■,...,  •%  -r^     '         ^r^  -r^.*  ^ 

-Ratification.  the  Richmoud  Union  Passenger  Railway  Com- 
pany. It  chose  not  to  annul,  but  to  confirm, 
it,  as  is  shown  by  its  payment,  when  demanded,  of  the  bill 
for  the  erection  of  the  gates  and  the  services  of  the  watch  - 
man,  in  part.  A  ratification,  when  made,  is  final,  and 
cannot  be  retracted.  Improvement  Co.  v,  Brady,  92  Va.  71, 
22  S.  E.  845. 

It  is  said,  however,  that  this  contract  is  without  consider- 
ation; that  the  electric  company  had  the  right,  with  or 
without  its  consent,   to  cross   its  tracks, — authority  to  do  so 

having  been  conferred  by  the  city  of  Richmond. 
StiSJioSteiISS  This  we  concede,  but  we  know  that  the  crossing 
Railroad  Cross-     of  railways   at  grade   is  always  attended  with 

danger,  and  that,  when  this  crossing  occurs  in 
the  streets  of  a  city,  the  danger  is  greatly  enhanced.  It 
was  therefore  for  the  mutual  convenience,  safety,  and  pro- 
tection of  the  two  companies  that  some  arrangement  should 
be  made  by  which  the  danger  incident  to  the  situation 
might  be  diminished,  if  not  wholly  obviated.  Counsel  for 
the  electric  company  says  that  the  erection  of  gates  does  not 
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tend  to  diminish  the   danger,  and  was  not  to   the  advantage 
of  the  electric  company,  because  its  employees 
are  thereby  induced  to  rely  upon  such  means  of  fSSSuuSSS^e. 
protection    against   accident,    and   relax    their 
own   vigilance,    and   are    rendered   less   attentive    to   their 
duties.     We  think,   however,   that  we  can  with  propriety 
assume  that   it  is  a  matter  of  common    knowledge  that  the 
tendency   of  gates   and   a  gate  keeper  is  to  promote  safety. 
There  are  facts  of  which  courts  will  take  judicial  notice,  and 
this,   we  think,  is   one  of   them,   as   it   is   the   result  of  the 
general  experience   of   society,   evidence    of  which   is  to  be 
found  in  the  great  number  of  adjudicated  cases  bearing  upon 
the  subject,  and  the  treatises  of  text  writers. 

As  bearing  upon  the  class  of  subjects  of  which  courts  will 
take  judicial  notice,  we  refer  to  1  Tayl.  Ev.  (Am.  Ed.)  p.  2U 
note  36,  where  it  is  said  that  **facts  which  are  so  generally 
known  that  every  well-informed  person  knows  them,  or 
ought  to  know  them,  need  not  be  proved,  and  will  be  judicially 
recognized  without  proof."  And  to  quote  the  language  of 
the  supreme  court  of  Alabama:  **This  cognizance  may 
extend  far  beyond  the  actual  knowledge,  or  even  the  memory, 
of  judges,  who  may  therefore  resort  to  such  documents  of 
reference,  or  other  authoritative  sources  of  information,  as 
may  be  at  hand,  and  may  be  deemed  worthy  of  confidence. 
The  rule  has  been  held  in  many  instances  to  embrace 
information  derived  informally  by  inquiry  from  experts." 
Gordon  v.  Tweedy,  74  Ala.  232. 

In  Railway  Co.  v,  Wynant,  114  Ind.  533,  17  N.  E.  118, 
speaking  of  the  disposition  of  a  horse  to  shy  at  objects  of 
unusual  character  on  a  highway,  the  following  language  is 
used  :  **  Roads  are  prepared  with  reference  to  this  generally 
known  disposition,  and  persons  who  place  or  leave  objects 
in  a  highway  are  likewise  charged  with  notice  of  this  habit. 
These  are  things  which  every  adult  person  of  ordinary 
experience  must  be  presumed  to  know.  It  is  not,  therefore, 
a  subject  to  be  pleaded  and  proved,  whether  a  box  car,  or  any 
15  (N  s)  A  &  E  R  Cas— 14 
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other  particular  object,  is  naturally  calculated  to  frighten 
horses.  This  is  to  be  determined  by  the  experience,  observa  - 
tion,  and  intelligence  of  the  court  and  jury,  as  applied  to  all 
the  facts  of  the  particular  case  before  them." 

As  throwing  light  upon  the  subject  of  the  sources  to  which 
a  court  may  look  in  determining  of  what  it  may  take  judicial 
notice,  we  refer  to  the  case  of  U.  S.  v.  Teschmaker,  22  How. 
392,  where  Justice  Nelson  says:  **From  the  numerous 
cases  which  have  already  been  before  us,  as  well  as  from  our 
own  inquiries  into  the  customs  and  usages  of  the  inhabitants 
of  California, — especially  those  engaged  in  the  business  of 
raising  cattle  and  other  stock, — this  mode  of  occupation 
furnishes  very  unsatisfactory  evidence  of  possession  and 
cultivation  of  the  land,  in  the  sense  of  the  colonization  laws 
of  Mexico.*'  From  this  quotation  it  appears  that  we  may 
with  propriety,  look  to  the  vast  number  of  adjudged  cases 
upon  the  subject  of  railroad  crossings,  and  the  treatises  of 
text  writers,  to  ascertain  that  such  devices,  are  resorted  to  to 
prevent  accidents,  and  are  regarded  as  useful  and  beneficial 
contrivances  in  aid  of,  but  not  superseding  the  necessity  of, 
care  and  watchfulness  upon  the  part  of  all  concerned.  This 
record  itself  shows  that  the  city  of  Richmond  has  at  many 
points  required  the  erection  of  such  gates.  The  contract, 
having  thus  been  entered  into  and  ratified,  is,  we  find,  sup- 
ported by  a  sufficient  consideration,  in  the  benefits  which  it 
"has  conferred  upon  the  parties  thereto,  in  the  safety  and 
protection  in  the  operation  of  their  respective  roads,  which 
we  are  authorized  to  infer  is  in  some  measure  due  to  the  flag- 
man employed  and  gates  erected  in  accordance  with  its  terms. 
Is  the  contract  void  under  the  statute  of  frauds  ?     No  time 

is  fixed  by  the  contract  within  which  it  should 
SSfci?*'*^^°'  be  performed,  but  it  is  contended  by  plaintiff  in 

error  that,  if  any  contract  is  proven,  it  was  to 
coBttinue  during  the  life  of  its  charter;  that  is  to  say,  for  30 
years. 

■*"'Clause  7,  §  2840,  Code  1887,  contemplates  such  contracts 
as  on  their  face  have  performance  postponed  beyond  one  year. 
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and  not  such  as  may  or  may  not  chance  to  be  performed 
within  that  period.*'  Seddon  v.  Rosenbaum,  85  Va.  928,  9 
S.  £.  326. 

"Agreements  to  continue  to  do  something  for  an  indefinite 
X)eriod,  which  may  be  terminated  at  anytime  by  either  party, 
or  which  may  be  terminated  by  such  a  change  in  the  circum  - 
stances  of  the  parties  as  will  make  it  unreasonable  oi:  unnec  - 
essary  that  they  should  be  further  bound,  the  contingency  of 
such  change  of  circumstances  being  implied  in  the  nature  of 
the  contract,  are  not  within  the  statute.'*  Browne,  St.  Frauds 
(5th  Ed.)  276a;  1  Reed,  St.  Frauds,  §  197. 

In  Talmadge  v.  Railroad  Co.,  13  Barb.  493,  this  principle  is 
strikingly  illustrated.  In  that  case  the  defense  to  an  action 
for  injury  to  the  plaintiff's  cattle  by  running  over  them  with 
railway  cars  was  that  the  plaintiff  had  verbally  agreed  to 
build  and  maintain  a  fence  along  the  railroad  opposite  his 
land,  whence  his  cattle  escaped  onto  the  track  at  the  time  of 
the  injury.  This  agreement  was  held  not  to  require  a  writing, 
under  the  statute  of  frauds,  but,  says  Browne  (section  276a), 
upon  doubtful  ground.  **It  would  have  been  properly  so 
held  upon  the  ground,"  says  that  author,  **that  the  dura- 
tion of  the  plaintiff's  promise  to  maintain  the  fence  was 
obviously  limited  (though  no  words  said  to  that  effect)  by 
the  duration  of  the  circumstances  of  the  parties  which  led  to 
the  making  of  it.  If  the  road  should  cease  to  be  used  by  the 
promi.see  or  its  assigns  for  railway  purposes,  it  is  unreason- 
able to  suppose  that  the  fence  was  still  to  be  maintained,  the 
reason  for  maintaining  it  no  longer  existing;  and  this  might 
well  happen  within  the  space  of  a  year,  consistently  with 
the  understanding  and  rights  of  the  parties." 

The  case  cited  seems  to  be  quite  as  strong  for  the  applica- 
tion of  the  statute  as  that  under  consideration.  A  change  of 
circumstances  surrounding  the  parties  would  at  any  time 
have  determined  the  contract,  and  it  may  be  observed  that 
such  a  change  has  in  fact  taken  place,  and  the  gate  is  no 
longer  maintained  where  it  was  placed  in  the  first  instance. 

There  are  decisions   to  the  contrary  of  the  position   here 
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taken,  but  we  have  adopted  it  because  it  has  the  approval  of 
distinguished  text  writers,  and  seems  to  be  in  harmony  with 
the  general  current  of  authority  upon  this  and  kindred  ques- 
tions. 

The  whole  matter  of  law  and  fact  was  submitted  to  the 
court.  Its  conclusions  upon  the  evidence,  at  whatever  point 
their  correctness  may  be  questioned, — whether  as  to  the 
inception  of  the  contract,  the  authority  of  those  by  whom  it 
was  entered  into,  the  consideration  upon  which  it  rested,  or 
the  amount  of  the  recovery  on  the  quantum  meruit^  when  that 
point  in  the  investigation  is  reached, — all  are  to  be  solved  in 
favor  of  the  judgment,  if  there  is  evidence  enough  to  support 
it,  applying  to  its  consideration  the  rule  governing  a  demur- 
rer to  evidence. 

We  have,  upon  the  whole  case,  no  hesitation  in  afi&rming 
the  judgment  of  the  circuit  court. 

Buchanan  and  Harrison,  JJ.,  absent. 


South  Carolina  &  G.  R.  Co. 

V, 

Carolina,  C.  G.  &  C.  Ry.  Co. 
Farmers*  Loan  &  Trust  Co. 

Same. 

{Circuit  Court  of  Appeals^  Fourth  Circuity  March  31  ^  ^^99-) 

Contract  with  Receiver — Whether  Lease  or  Agreement  to  Oper- 
ate.— An  agreement,  by  which  a  railroad  company  undertook  to 
operate  another  railroad  for  its  receiver,  provided  that  the  accounts 
of  such  road  were  to  be  kept  in  the  name  of  the  receiver  ;  that  all 
its  net  revenues  were  to  be  turned  over  to  him,  after  deducting  the 
actual  cost  of  operation ;  that  no  extraordinary  repairs  were  to  be 
made  until  the  receiver  was  advised  thereof ;  that  charges  for  labor, 
materials,  and  supplies  were  to  be  at  rates  not  exceeding  those  paid 
by  such  company  for  its  own  road  ;  that  the  accounts  were  to  be  at 
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all  times  open  to  his  inspection  ;  that  a  statement  of  the  gross  earn- 
ings of  the  road  was  to  be  rendered  to  him  weekly,  and  settlements 
were  to  be  made  monthly  ;  and  that  the  agreement  was  terminable 
by  either  party  upon  IS  days*  notice.  Held,  that  the  agreement 
was  not  a  lease,  but  merely  an  agreement,  on  the  part  of  the  com- 
pany, to  operate  the  road  for  the  receiver,  as  his  agent. 

Sanne— Liability  for  Negligence— Construction  of  Contract. — An 
agreement,  by  which  a  railroad  company  undertook  to  operate  a 
railroad  for  the  receiver  of  another  railroad,  provided  that  the  con- 
tracting company  should  not  be  held  responsible,  or  accountable  in 
any  way  for  any  accident  or  damages  to  either  persons  or  property 
on  the  road  so  operated,  and  should  be  held  harmless,  and  be  indem- 
nified from  any  actions  or  damages  against  such  road.  Held,  that 
under  such  agreement  the  receiver,  as  such,  assumed  all  liability 
arising  from  injuries  to  persons  or  property  caused  by  negligence 
in  its  operation  by  the  contracting  company. 

Receivers— Power  to  Lease  and  Operate  Other  Railroads. — Under 
the  laws  of  South  Carolina,  a  railroad  company,  in  the  absence  of 
special  limitations  on  its  powers,  may  make  contracts  for  the  lease 
or  use  of  other  railroads,  and  a  receiver  may  be  authorized  by  the 
court  to  do  any  act  which  the  corporation  of  which  he  is  receiver 
had  the  power  to  do. 

Validity  of  Agreement. — Such  agreement,  by  which  the  railroad 
company  undertook  to  operate  another  road  for  its  receiver,  was 
recognized  as  valid  by  the  court  by  which  the  receiver  was  appointed  ; 
and  was  binding  upon  all  parties  interested,  including  the  holders 
of  the  first  mortgage  bonds  of  the  road  so  operated  ;  all  parties  inter- 
ested having  expressly  or   by  implication  ratified  such  agreement. 

Same — Indemnity  Clause— Ultra  Vires. — The  contention  that  such 
agreement  was  ultra  vires,  in  so  far  as  it  related  to  the  clause  of 
indemnity,  was  without  merit,  it  being  a  mere  question  of  detail  as 
to  which  company  should  pay  the  operating  expenses,  and  whether 
in  the  adjustment  of  the  mutual  accounts,  one  should  refund  to  the 
other  any  sums  that  it  may  have  been  compelled  to  pay  by  reason  of 
''any  suits,  actions,  or  damages." 

Same— Same— Public  Policy. — Nor  did  the  indemnity  clause,  so 
far  as  this  case  was  concerned,  render  such  agreement  void,  as 
against  public  policy. 

Operating  Expenses — Liability  of  Receiver.* — Under  such  agree- 
ment between  the  receiver  and  the  company  which  thereby  under- 
took to  operate  the  road  in  question  as  the  receiver's  agent,  as 
such  company  could  derive  no  benefit  from  such  road,  except  indi- 
rectly, as  a  feeder  of  its  own  line,  the  receiver  should  bear  the  direct, 

♦See  note,  12  Am.  &.  Eng.  R.  Cas.,  N.  S.,  872. 
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reasonable  operating  expenses,  including  damages  for  injuries  to 
persons  or  property  resulting  from  the  mere  negligence  of  such  com 
pany's  employees,  without  gross  negligence,  recklessness,  or  negli- 
gence in  the  selection  of  such  employees  on  the  part  of  the  company; 
and  give  them  priority  over  the  mortgage  securing  the  bonds,  the 
rule  forbidding  the  displacement  of  vested  liens  being  inapplicable. 

Appeal  by  petitioning  bondholders  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  South  Carolina. 
Reversed. 

The  Carolina,  Cumberland  Gap  &  Chicai:o  Railroad  Com- 
pany was  a  corporation  formed  by  the  consolidation  and 
Case  stated         merger  of  various  railroad  companies  chartered 

by  the  state  of  South  Carolina  with  a  view  to  the 
construction  of  a  railroad  from  the  town  of  Aiken,  in  South 
Carolina,  to  a  point  in  the  valley  of  the  Ohio  river;  and  24 
miles  were  constructed,  extending  from  the  town  of  Aiken  to 
the  town  of  Edgefield.  A  mortgage  was  executed  November 
1,1882,  to  the  Farmers'  Loan  &  Trust  Company  of  New 
York,  to  secure  bonds  to  the  amount  of  $550,000 ;  and  upon 
the  construction  of  this  section,  in  the  year  1888,  550  bonds, 
each  of  the  value  of  $1,000,  were  issued.  On  May  1,  1890, 
the  road  was  leased  to  the  receiver  of  the  South  Carolina 
Railway  Company,  at  an  annual  rental  of  $18,750,  less 
taxes,  for  the  period  of  the  receivership,  which  continued 
until  May  15th  in  the  year  1894,  when,  the  South  Carolina 
Railway  Company  having  been  sold,  the  South  Carolina  & 
Georgia  Railroad  Company  became  its  successor.  On 
November  27,  1893,  Neil  McDonald,  claiming  to  be  the 
holder  of  a  large  amount  of  the  first  mortgage  bonds,  com- 
menced proceedings  in  the  court  of  common  pleas  for  Aiken 
county,  in  the  state  of  South  Carolina,  alleging  that  coupons 
of  said  bonds  to  the  amount  of  $3,210  were  past  due  and 
unpaid,  that  the  corporation  was  insolvent,  and  that  its 
equipment  was  totally  inadequate  to  pay  its  first  mortgage 
bonds,  and  praying  the  appointment  of  a  receiver;  and  on 
December  1,  1893,  Wilbur  F.  Herbert  was  appointed  by  the 
presiding  judge  of  that  court  receiver  of  the  company  with  the 
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usual  powers  of  receivers,  and  gave  bond,  filed  an  inventory,. 
and  took  charge  of  the  road.  In  this  proceeding  there  were  no 
parties  except  the  plaintiff  and  the  defendant  company.  Oni 
April  27,  1894,  an  order  was  entered  giving  plaintiff  leave  to 
amend  his  proceedings  by  bringing  inas  defendants  T.  G.  Croft 
and  others,  holders  of  a  small  amount  of  bonds  and  stock, 
and  also  giving  leave  to  join  as  party  plaintiff  the  Farmers' 
Loan  &  Trust  Company.  Leave  was  also  granted  to  plain  - 
tiff  to  amend  his  complaint  by  adding  such  allegations  as 
might  be  necessary  to  obtain  a  decree  of  foreclosure.  On 
November  28,  1894.  the  Farmers'  Loan  &  Trust  Company 
filed  a  petition  in  said  cause,  setting  forth  that  it  is  one  of 
the  plaintiffs  in  that  suit,  that  it  is  a  nonresident,  that  the 
rdatter  in  dispute  exceeded  in  amount  the  sum  of  $2,000, 
that  the  order  making  it  a  party  plaintiff  had  only  come  to 
its  knowledge  since  the  last  term  of  the  court,  and  praying 
that  the  cause  be  removed  to  the  United  States  circuit  court. 
A  removal  bond  was  filed  with  the  petition,  but  no  order  of 
removal  was  entered.  On  November  30,  1894,  the  Farmers' 
Loan  and  Trust  Company  filed  a  bill  in  the  United  States 
circuit  court  for  the  foreclosure  of  the  mortgage ;  and  on 
the  same  day  Wilbur  F.  Herbert  was  appointed  receiver^ 
with  the  usual  powers  of  receivers,  and  he  was  directed  to 
take  possession,  and  to  operate  the  road.  There  was  no 
reference,  either  in  the  bill  or  in  the  order  appointing  the 
receiver,  to  the  proceedings  in  the  state  court.  On  January 
17,  1895,  an  order  was  entered  in  the  United  States  circuit 
court,  in  a  cause  entitled  **Neil  McDonald,  Plaintiff,  v.  The 
Carolina,  Cumberland  Gap  &  Chicago  Railway  Company 
and  others,  Defendants,"  reciting  the  consent  of  all  the 
counsel  therein  to  the  removal  from  the  state  court,  and 
ordering  that  the  same  be  removed,  and  that  the  cause  be 
consolidated  with  the  suit  of  the  Farmers'  Loan  &  Trust 
Company.  Thenceforth  all  the  orders  entered  were  entitled 
in  both  causes.  When  the  South  Carolina  Railway  was 
sold,  and  the  receivership  terminated,  the  agreement  for  the 
operation   of    the  road    from   Aiken   to   Edgefield  by  said 
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receiver  was,  by  its  terms,  ended,  and  a  new  agreement 
between  the  South  Carolina  &  Georgia  Railroad  Company, 
its  successor,  and  Wilbur  F.  Herbert,  was  entered  into,  by  a 
correspondence,  which  is  as  follows : 

*' June  4th,  1894. 
*'Mr.  W.  F.  Herbert,  Jr.,  Receiver  Carolina,  Cumberland 
Gap  &  Chicago  Railway  Co.,  No.  6  Wall  Street,  N.  Y.  City 
— Dear  Sir :  Referring  to  our  conversation  this  morning,  I 
write  to  make  the  following  proposition  for  the  operation  of 
your  railroad,  viz, :  The  old  arrangement  with  the  receiver 
of  the  South  Carolina  Railway  Company,  to  pay  a  fixed 
rental,  to  continue  until  May  15th,  1894.  From  May  15th, 
1894,  to  July  15th,  1894,  the  South  Carolina  and  Georgia  R. 
R.  Co.  to  operate  the  Carolina,  Cumberland  Gap  &  Chicago 
Ry.,  without  making  any  charge,  under  the  head  of  general 
'expenses,  for  the  auditing  of  and  keeping  of  its  accounts. 
The  present  basis  of  divisions  of  earnings  between  the  two 
roads  to  remain  in  force.  The  South  Carolina  and  Georgia 
R.  R.  Co.  to  turn  over  to  the  Carolina,  Cumberland  Gap  & 
Chicago  Railway  Co.  all  net  revenue  earned  by  said  road, 
after  deducting  the  actual  cost  of  operation ;  the  said  cost  of 
operation  to  consist  of  the  maintenance  of  way  and  the 
structures  for  the  road,  cost  of  conducting  transportation, 
and  the  cost  of  maintaining  the  machinery  and  equipment 
used  in  its  operation.  The  terms,  viz.  ^general  expenses,' 
'maintenance  of  way  and  structures,'  'maintenance  of  equip- 
ment,' and  'conducting  transportation,'  being  used  as  now 
applied  to  the  distribution  of  expenses  of  the  South  Carolina 
and  Georgia  R.  R.  Co.,  or  as  applied  by  the  interstate  com- 
merce commission  in  the  distribution  of  expenses  in  1893-94. 
Settlements  of  accounts  to  be  made  monthly,  within  thirtj- 
days  after  the  close  of  each  month,  based  on  the  monthly 
report  of  the  operation  of  the  road.  The  proportion  of 
coaches  used  in  running  trains  between  Edgefield  and 
Augusta  to  be  furnished  by  each  company  on  the  basis  of 
mileage.  The  South  Carolina  &  Georgia  R.  R.  Co.  not  to 
be  responsible  for  any  taxes  or  assessments  of  any  character, 
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either  state,  county,  or  municipal ;  nor  is  it  to  be  responsible 
for  any  of  the  expenses  which  have  been,  or  may  hereafter 
be,  incurred  by  the  receiver  of  the  Carolina,  Cumberland 
Gap  and  Chicago  R.  R.,  or  any  of  its  officers,  agents,  or 
employees,  nor  for  any  of  the  expenses  of  the  Carolina , 
Cumberland  Gap  &  Chicago  Ry:  Co.,  or  its  officers,  agents, 
or  employees.  The  South  Carolina  &  Georgia  R.  R.  not  to 
be  held  responsible  to  the  said  Carolina,  Cumberland  Gap  & 
Chicago  Ry.  Co.,  or  its  receiver,  or  accountable  in  any  way, 
for  any  accident  or  damages  to  either  persons  or  property 
that  may  occur  on  the  line  of  the  Carolina,  Cumberland  Gap 
&  Chicago  Ry.  in  its  operation,  and  to  be  held  harmless 
and  be  indemnified  from  any  suits,  actions,  or  damages 
against  said  South  Carolina  &  Georgia  R.  R.  Co.  by  reason 
thereof.  This  letter  (pending  negotiations  for  a  more  per- 
manent agreement),  with  your  reply  confirming  the  same, 
to  constitute  a  temporary  agreement  or  contract  to  July  15th, 
1894.     Yours,  truly, 

"[Signed]  Charles  Parsons,  President." 

**Carolina,   Cumberland  Gap  &-Chicago  Railway  Company. 

** Office,  6  Wall  Street,  New  York. 
** Wilbur  F.  Herbert,  Jr.,  Receiver. 

"June  5th, 1894. 
"Charles  Parsons,  Esq.,  Pres.  S.  C.  &  G.  R.  R.  Co.,  No. 
96  Broadway,  N.  Y. — Dear  Sir:    Your  proposition  for  the 
operation  of  this  road,  dated  the  4th  inst.,  is  received;  and 
the  same  is  accepted,  subject  to  the  approval  of  the  court, 
and  to  one  or  two  minor  provisions,  to  wit :  That  charges  for 
labor,  material,  and  supplies  should  be  made  at  rates  not  to 
exceed  those  paid  by  your  road;  that  extraordinary  repairs 
to  roadway,  bridges,  and  rolling  stock  shall  not  be  made 
until  I  have  been  advised  thereof;  and  lastly,  that  this  com- 
pany's accounts,  as  kept  by  your  auditor,  shall  at  all  times 
be  open  to  the  inspection  of  the  writer.     I  would  request  a 
statement  of  earnings  and  expenses  for  the  month  of  May  at 
as  early  a  date  as  possible,  and  that  a  statement  of  the  gross 
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earnings  be  rendered  to  me  weekly  thereafter.     Yours,  truly^ 
*'  [Signed]  Wilbur  F.  Herbert,  Jr.,  Receiver.' ' 

'^Carolina,  Cumberland  Gap  and  Chicago  Railway  Company. 

''Office,  6  Wall  Street,  New  York. 
"Wilbur  F.  Herbert,  Jr.,  Receiver. 

"July  9th,  1894. 
"Mr.  W.  F.  Herbert,  Jr.,  Receiver  Carolina,  Cumberland 
Gap&  Chicago  Ry.,  No.  6  Wall  St.,  City— Dear  Sir :  Re- 
ferring to  our  conversation  of  this  day,  and  to  agreement 
with  you  by  this  company  for  the  operation  of  the  C,  C.  G. 
&  C.  Ry.,  as  set  forth  in  letter  of  our  president  to  you  under 
date  of  June  4th,  1894,  and  in  your  letter  to  our  president 
dated  June  5th,  '94,  I  beg  to  state  my  understanding  of  the 
agreement  which  we  made,  which  was  that  the  agreement 
covered  by  the  above-mentioned  letters  shall  continue  after 
July  15th,  1894,  subject  to  termination  by  written  notice 
made  by  either  party  to  the  other  at  least  fifteen  days  prior 
to  the  termination  under  such  notice ;  such  notice  to  be  made 
by  you  in  behalf  of  the  C,  C.  G.  &  C.  Ry.  Co.,  and  by 
either  the  president  of  this  company  or  myself  in  behalf  of 
the  S.  C.  V.  G.  Ry.  Co.  Will  you  kindly  reply;  such  reply, 
with  this  letter,  to  constitute  the  agreement? 
Yours,  truly, 

Charles  Parsons,  Jr.,  Vice  President.'' 

No.  6  Wall  St.,  Room  127. 

July  11th,  1894. 
Charles  Parsons,  Jr.,  Esq.,  V.  P.  S.  C.  &  G.  Ry.  Co., 
96  B*way,  N.  Y.— D^ar  Sir:  Your  favor  of  the  9th  inst.  is 
received,  and  the  proposition  therein  contained  for  the 
further  continuance  of  our  present  agreement  concerning  the 
operation  of  this  road  is  accepted,  subject  to  the  approval  of 
the  court;  your  letter,  with  this  reply,  to  constitute  an 
agreement  which  may  be  terminated  upon  15  days'  notice 
by  either  of  the  parties  therein.     Yours,  truly, 

"[Signed]  Wilbur  F.  Herbert,  Jr.,  Receiver." 

And  thereupon  the  receiver  filed  his  petition  in  the  state 
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court,  setting  forth  the  correspondence,  and  praying  that  he 
be  allowed  to  enter  into  the  agreement  therein  set  forth.  An 
order  was  entered  by  the  judge  of  that  court,  August  22, 
1894,  authorizing  him  to  enter  into  said  agreement,  and 
ratifying  and  approving  his  actings  and  doings  under  said 
agreement  up  to  that  date.  It  appears  from  the  report  of  re  - 
ceiver,  filed  April  1,  1894,  that  the  gross  earnings  of  the  road 
for  the  year  ending  December  31,  1893,  were  $40,215.84,  and 
the  expenses  $41,350.20. 

On  January  4,  1895,  shortly  after  his  appointment  as  re- 
ceiver in  the  United  States  court,  Wilbur  F.  Herbert  filed  his 
petition  in  that  court,  setting  forth  his  previous  appointment 
in  the  state  court  in  the  suit  of  Neil  McDonald,  the  agree- 
ment with  the  receiver  of  the  South  Carolina  Railway  Com- 
pany, and  the  termination  thereof,  and  that  thereafter  he  had 
entered  into  an  operating  agreement  with  the  South  Carolina 
&  Georgia  Railway  Company,  as  of  date  May  1,  1894,  a 
copy  of  which  he  annexed  to  his  petition,  praying  that  it  be 
taken  as  a  part  thereof.  The  petition  stated  that  the  prin- 
cipal business  of  his  road  was  the  transportation  of  rock 
quarried  along  its  line,  and  that  during  the  past  three  months 
that  business  had  decreased  to  about  one -fourth  of  its  usual 
volume,  and  greatly  reduced  the  revenue  of  the  road ;  and  a 
statement  was  filed  exhibiting  the  gross  earnings  and  oper- 
ating expenses  for  the  seven  months  preceding,  showing  a 
considerable  deficit,  and  that  he  needed  **for  present  dis- 
bursement the  sum  of  $6,274.27,  which  included  a  deficit  of 
$524.27,  due  the  S.  C.  &  Ga.  R.  R.  Co.,  which  is  the  result 
of  the  operation  of  the  defendant  road  by  said  S.  C.  &  Ga. 
R.  R.  Co.  for  the  four  months  ending  November  30,  1894." 
The  petition  stated  that  one  of  the  trestles  over  Pace's 
branch  was  in  an  unsafe  condition,  and  set  forth  the  pro- 
ceedings to  the  state  court  wherein  the  judge  of  that  court 
had  ordered  the  receiver  to  obtain  estimates  and  make  con- 
tracts necessary  for  its  repair  and  reconstruction;  and  au- 
thority was  asked  to  issue  notes  to  pay  for  such  repairs,  and 
to  pay  a  deficit  of  $524.27  due  the  South  Carolina  &  Georgia 
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Railroad  Company,  which  was  the  result  of  the  operation  of 
the  road  by  said  company  for  the  four  months  ending 
November  30,  1894.  Upon  this  petition  an  order  was  entered 
in  the  United  States  circuit  court  authorizing  the  receiver  to 
borrow  $7,500  upon  his  notes  for  the  payment  of  the  work 
done  on  Pace's  trestle,  and  other  expenses  necessary  to 
be  paid  by  the  receiver ;  said  notes  to  be  payable  out  of  the 
earnings  of  the  road.  Subsequently,  upon  petition  of  re- 
ceiver, reporting  that  the  notes  in  that  form  could  not  be 
negotiated,  and  after  notice  to  counsel  for  the  trustees,  an 
order  was  entered  allowing  the  notes  to  be  issued,  and  to  be 
first  liens  upon  the  road;  the  trustee  filing  an  answer  sub- 
mitting the  matter  to  the  discretion  of  the  court,  and  stating 
that  it  had  no  suggestions  in  opposition.  The  form  of  cer- 
tificate, which  stated  that  the  money  was  borrowed  for  the 
payment  of  repairs  on  the  Pace's  trestle,  and  other  expenses 
necessary  to  be  paid  for  by  the  receiver,  as  set  forth  in  his 
petition,  was  approved  by  the  circuit  judge  May  23,  1895. 
On  August  31,1895,  a  petition  was  filed  by  the  receiver 
stating  that  the  roadbed  was  in  such  condition  that  further 
operation  would  be  dangerous  to  life,  limb,  and  property, 
unless  several  thousand  new  cross -ties  were  laid  to  replace 
those  that  were  old  and  decayed.  With  this  petition  were 
filed  the  affidavits  of  the  general  superintendent-and  road 
master  of  tlie  South  Carolina  &  Georgia  Railroad  Company, 
which  company,  as  therein  stated,  was  ''operating  the  Caro- 
lina, Cumberland  Gap  &  Chicago  Railroad  for  the  receiver 
of  said  road,"  and  thereupon  an  order  was  entered  allowing 
the  receiver  to  purchase  7,000  cross-ties.  On  September  6, 
1895,  the  receiver  filed  a  petition  stating  that  on  June  25, 
1895,  an  engine  was  wrecked  upon  the  line  of  the  defendant 
road  by  means  of  a  spike  driven  between  two  rail  joints  by 
some  person  unknown,  whereby  the  engineer,  Parker,  and 
fireman.  Cherry,  were  badly  injured,  and  asked  leave  of  the 
court  to  compromise,  for  an  inconsiderable  sum,  which  had 
been  agreed  upon,  the  claims  of  said  engineer  and  fire- 
man, which,    as  stated  in  the  petition,  would    "relieve  said 
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defendant  road  and  the  receiver  from  any  further  claim  for 
damages  by  reason  of  said  accident" ;  and  an  order  was 
entered  allowing  the  receiver  to  make  the  compromise,  which 
order   was   on   September   17th,  vacated.     On   October  26, 

1895,  the  South  Carolina  &  Georgia  Railroad  Company  filed 
a  petition  reciting  the  terms  of  the  operating  agreement, 
claiming  that  it  was  entitled  to  be  indemnified  against  any 
suits,  actions,  or  damages,  and  asking  that  provision  for  its 
proper  protection  be  made  in  the  decree  of  sale ;  the  petition 
setting  forth  in  detail  the  nature  of  the  claims  and  suits 
against  it  growing  out  of  the  operation  of  the  road.  A 
decree  for  sale  was  entered  September  7,  1895,  and  on  Octo- 
ber 30th  the  master  commissioner  reported  the  sale  of  the 
road  to  John  D.  Reynolds,  for  and  on  behalf  of  a  committee 
of  bondholders,  for  the  sum  of  $67,000 ;  and  to  the  report  of 
sale  was  attached  a  copy  of  a  notice  given  on  the  day  of  sale 
by  the  general  manager  of  the  South  Carolina  &  Georgia 
Railroad  Company,  that  that  company  had  claims  against  the 
receiver  for  the  amount  of  about  $5,000,  and  had  also  claims 
for  reclamation,  if  his  company  should  be  held  responsible 
for  certain   damage  claims  then  pending.     On   January  16, 

1896,  the  circuit  judge,  passing  upon  a  motion  for  a  dis- 
tribution of  a  part  of  the  proceeds  of  sale  among  the  counsel 
in  the  cause,  which  was  resisted  by  counsel  for  the  South 
Carolina  &  Georgia  Railroad  until  the  suits  then  pending 
against  it  were  determined,  held  that  these  actions,  being 
based  solely  upon  the  negligence  of  the  petitioner,  its  ser- 
vants and  agents,  any  contract  with  the  receiver  intended  to 
indemnify  it  against  its  own  negligence  would  be  void  on 
the  ground  of  public  policy,  and  therefore  there  was  no 
sufficient  reason  to  withhold  the  distribution  of  the  fund  until 
the  pending  suits  were  decided.  He  accordingly  ordered  the 
payment  of  $5,000  to  counsel  for  the  trustees,  and  $3,950  to 
other  counsel  in  the  cause ;  and  with  respect  to  so  much  of 
the  petition  as  claimed  that,  by  the  terms  of  the  operating 
agreement,  the  expense  of  operating  the  road  over  and  above 
the   income  thereof  was   to  be  borne  by   the  receiver,  this 
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decree  provides  as  follows  :  **The  amount  due  to  the  South 
Caroliua  &  Georgia  Railroad  Company  on  its  contract  for 
operating  the  road  must  be  paid.  Let  that  account  be  ad- 
justed, and  when  so  adjusted  be  paid.''  On  January  18th 
the  circuit  judge  ordered  that  so  much  of  the  opinion  as 
adjudged  the  contract  to  be  void  on  the  ground  of  public 
policy  be  modified,  and  granted  leave  to  the  petitioner  to 
make  the  -  question  as  to  its  right  of  indemnity  under  the 
contract  made  with  the  receiver,  and  ordered  that  the  funds 
be  held  by  the  special  master  subject  to  the  decision  of  that 
question.  On  April  13,  1896,  the  deed  for  the  road  was  ex- 
ecuted by  the  master  to  the  purchaser  upon  a  condition  that 
the  conveyance  should  be  subject  to  the  payment  of  any 
claims  against  the  proceeds  which  might  be  legally  estab- 
lished, to  the  extent  of  $1-2,000,  the  balance  of  the  purchase 
money  unpaid;  and  the  purchaser  subsequently  organized 
the  Carolina  &  Cumberland  Gap  Railway  Company,  which 
is  the  respondent  in  this  case.  On  June  3, 1897,  the  South 
Carolina  &  Georgia  Railroad  Company  filed  its  petition  in 
accordance  with  the  order  of  January  18,  1896,  stating  that 
three  suits  growing  out  of  the  accident  on  June  25,  1895,  had 
been  prosecuted  against  it,  and  although  they  were  defended 
by  counsel  of  the  highest  standing,  and  by  counsel  selected 
by  the  receiver,  verdicts  to  the  amount  of  $9,5CJ  had  been 
recovered  against  it  in  the  court  of  common  pleas  for  Edge- 
field county,  which  had  been  affirmed  by  the  supreme  court, 
and  that  certain  other  claims,  of  which  a  detailed  statement 
was  given,  had  not  yet  been  adjusted  A  committee  of  bond- 
holders, upon  their  petition  filed,  were  allow :;d  to  intervene 
and  contest  this  claim.  On  June  3,  1897,  counsel  for  the 
Carolina  &  Cumberland  Gap  Railway  Company  gave  notice 
of  a  motion  to  dismiss  this  petition,  and,  after  the  hearing 
thereof,  a  decree  was  entered  dismissing  the  same ;  and  the 
appeal  from  this  decree  brings  the  cause  here. 

Joseph    W,    Barnwell    and    William   B,   Hot nb lower,  for 
appellant. 

Augustine  T,  Smyihe,  for  appellee. 
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Before  Goff,  Circuit  Judge,  and  Morris  and  Brawi^ey, 
District  Judges. 

Brawley,  District  Judge  (after  stating  the  facts  as  above). 
The  parties  interested  in  this  controversy  are  certain  holders 
of  the  first  mortgage  bonds  of  the  Carolina,  Cumberland  Gap 
&  Chicago  Railroad  Company  and  the  South  Carolina  & 
Georgia  Railroad  Company,  which  will  hereinafter  be  desig- 
nated as  the  appellant.  These  two  companies  were  entirely 
independent  of  each  other, — each  free  to  manage  its  own 
affairs,  and  neither  owing  any  duty  to  the  other,  except  such 
as  the  law  prescribed  with  respect  to  interchange  of  business. 
Those  duties  to  the  public,  which  the  law  imposes  upon  all 
railroad  corporations,  could  not  be  invoked  by  one  as  against 
the  other ;  and,  while  the  statute  permitted  one  to  lease  the 
other,  it  did  not  impose  i«t  as  a  duty.  In  entering  into  an 
agreement,  each  party  was  free  to  consult  its  own  interest  or 
inclination.  The  receiver  of  the  one,  and  the  president  of 
the  other,  were  men  of  sufficient  intelligence  to  understand 
the  condition  and  interest  of  their  respective  roads.  As  to 
the  receiver,  the  record  contains  evidence  of  his  standing 
among  men  of  business;  for  in  March,  1894,  when  Croft  and 
others  made  an  effort  to  remove  him,  10  or  12  citizens  of 
New  York,  some  of  whom  are  readily  recognized  as  men  of 
substance,  holders  of  492  of  the  550  first  mortgage  bonds, 
united  in  a  petition,  sworn  to  by  each  of  them,  in  which  they 
state  their  belief  that  Herbert  was  "fully  competent  to  act  as 
receiver,  and  that  he  could  fully  protect  the  interest  of  all  in 
any  way  interested  in  the  railway  company,  and  that  any 
change  would  be  prejudicial  to  all  concerned.*'  Among  these 
bondholders  will  be  found  the  names  of  the  members  of  the 
committee  which  intervened  to  contest  this  claim ;  and  the 
same  bondholders,  when  the  motion  for  the  removal  of  the 
receiver  was  renewed  before  Judge  Simonton  in  March, 
1895,  again  united  in  the  request  for  his  retention.  In 
November  of  the  same  year,  long  after  this  agreement  had 
been  made,  and  while  the  road  was  being  operated  under  it, 
the  counsel  for  the  trustee  moved  and  secured  his   appoint  - 
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ment  as  receiver  in  the  United  States  court.  That  he  had 
the  confidence  of  the  court  appears  from  the  fact  that  all 
of  his  recommendations  seemed  to  have  met  its  approval,  and 
nothing  appears  to  impeach  his  character  or  capability.  We 
have,  then,  as  one  of  the  parties  to  this  contract,  a  person 
whom  nine -tenths  of  the  bondholders,  the  trustee,  and  the 
judges  of  the  state  court  and  of  the  United  States  court  have 
selected  as  a  fit  and  proper  person  to  manage  this  road. 
When  the  contract  with  the  receiver  of  the  South  Carolina 
Railway  Company  terminated,  he  had  either  to  operate  the 
road  himself,  or  to  have  it  operated  by  another,  or  to  stop 
operations  altogether.  With  its  meager  rolling  stock  and 
beggarly  receipts,  which  in  the  year  preceding  the  making  of 
this  contract  were  insufficient  to  pay  operating  expenses,  it 
cannot  be  imputed  to  him  as  a  fault  that  he  did  not  under- 
take to  operate  the  road  himself;  and,  if  it  were  to  be  kept 
as  a  going  concern,  he  must,  of  nece.ssity,  make  some 
operating  agreement,  either  with  the  Southern  Railway, 
which  crossed  it  at  Trenton,  or  with  the  South  Carolina  & 
Georgia  Railroad  Company,  with  which  it  connected  at 
Aiken.  As  it  appears  from  the  petition  of  the  receiver,  filed 
January  4,  1895,  the  principal  business  of  the  road  was  the 
transportation  of  rock  from  a  quarry  on  its  line.  This  rock 
was  used  in  building  the  jetties  in  Charleston.  Naturally, 
therefore,  the  last-named  company  was  the  most  likely  to 
make  a  favorable  arrangement  with  him.  He  had,  it  appears, 
made  a  satisfactory  agreement  with  Mr.  Chamberlain,  the 
receiver  of  the  South  Carolina  Railway  Company.  It  is 
beyond  our  province  now  to  go  into  that  agreement. 
Whether  Mr.  Chamberlain  made  it  with  the  expectation  of 
so  far  encouraging  the  owners  of  the  property  as  to  lead 
them  to  extend  their  road,  or  whether  its  business  at  the 
time  was  better  than  it  subsequently  became,  or  whether  it 
was  simply  an  improvident  contract  on  his  part,  it  is  not  for 
us  to  determine.  It  is  sufficient  to  say  that  Mr.  Parsons 
was  unwilling  to  enter  into   any  such   arrangement  when  he 
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became  the  president  of  the  new  company,  and   in  view  of 

the  earnings  of  the  year  before,  as  shown  in  the  record,  it  is. 

hardly  to  be  conceived   that  any  sensible  business   man,. 

having  due  regard  to  the   interests   of  his  own  company,, 

would  pay  any  such  sum  for  the   privilege   of  operating  this. 

road.    That  he  had  some  interest  in  keeping  the   road  going 

is  obvious,  for  his  road  derived  a  certain  amount  of  business 

from  it,  and  this  doubtless  was  the  consideration  that  moved 

him.    The  contract  was  not  made   in  haste,  but   apparently 

with  due  deliberation.      The  receiver   had  the  benefit  of  the 

advice  of  counsel,  for  it  appears  from  the  itemized  statement 

of  the  account  of  receiver's  counsel  in   New  York,  contained 

in  the  record,  that  this   agreement   was  the   subject,  of  long 

and  frequent  consultations   between    the   receiver   and   his 

counsel.      As    this   account  was  submitted   to    the   circuit 

judge,   and   compensation   was   allowed  for   it,    it  is  to  be 

presumed  that  the   judge  considered   the  advice   to  be  worth 

something. 

The  order  of  Judge  Aldrich  appointing  Herbert  receiver* 
December  1,  1893,  provides  as   follows  : 

*'Said  receiver  is  hereby  authorized  and  empowered  to 
maintain  and  operate  said  railroad,  and  hold,  preserve,  and 
care  for  said  property  and  assets,  with  power  to  do  all  such 
acts  and  make  such  contracts  as  are  necessary  or  proper 
to  enable  him  to  fully  carry  out  and  discharge  the  purposes 
of  this  appointment ;  and  the  said  Wilbur  F.  Herbert,  as  such 
receiver,  shall  succeed  to  all  the  rights  and  assets  of  said 
Carolina,  Cumberland  Gap  &  Chicago  Railway  Company.'* 

And,  after  providing  for  his  giving  a  bond  and  appointing 
a  local  attorney,  it  adds  that  he  may  apply  to  the  court  or 
judge  thereof  from  time  to  time  for  such  instructions  and 
orders  as  may  be  deemed  necessary. 

In  the  nature  of  things,  a  receiver  cannot,  in  person, 
perform  the  manifold  duties  required  in  the  operation  of  a 
railroad.  Engineers,  firemen,  conductors,  trainmen,  track- 
15  (N  s)  A  &  E  R  Cas— 15 
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men,  a  general  manager  or  superintendent  to  supervise,  and 

accountants  to  keep  the  accounts,  are  all 
§2SS52T**^  necessary.  In  other  words,  he  must  have 
orA«reement       agcuts   to  Qo  the   phvsical   work   demanded  in 

to  Operate.  **  r     j 

its   Operation;    and  whether  he   selects    these 
various  employees  himself,  or  chooses  a  general   agent  who 
is   charged   with   the   duty,  he   himself   keeping   a   general 
supervision   over  the    whole,    and   reserving    the   right    to 
terminate  such  general  agency  whenever  dissatisfied  with 
the  conduct  of  the   business,  is  a    question  of  detail,  rest- 
ing   in     his     sound     discretion,    subject     always     to    the 
discretion     and    control    of     the     court     which     appoints 
him.      It   is   an   elementary  principle   that   an   agent  who 
exercises  ordinary  diligence   and   reasonable   skill    in  con- 
ducting the  business   intrusted   to   him,   conformably  to  the 
usages  and  customs  applicable  to  the  particular  business  for 
which    he    is    engaged,    is    entitled   to    be  reimbursed    all 
expenses  and  advances  properly  incurred ;  and,  unless  guilty 
'of  fraud   or   misconduct  or    gross   negligence,   he  will    be 
reimbursed  for  all  losses    that  are  the   immediate   results  of 
his  employment.      A   request  to   undertake   an   agency  or 
employment  operates  as  an   implied  request   on   the   part  of 
the  principal,  not  only  to  incur  the  expenditures  necessary 
to  its  proper  performance,  but   also  as  an  implied  promise  to 
indemnify   the   agent   for  any   losses   or   damages   directly 
incurred  in  the  proper  discharge  of  the  duties  for  which  he  is 
employed.      Looking  at   the   correspondence  between   Mr. 
Parson  and  Mr.  Herbert,  it  seems  to   be  nothing  more   than 
what  on  its  face  it  purports  to   be, — an   agreement  whereby 
^he  South  Carolina  &  Georgia  Railroad  Company  undertook, 
upon  the  terms   therein   stated,    **to   operate   the  Carolina, 
Cumberland   Gap   &  Chicago   Railroad   Company.**      It  is 
•clearly  not  a  lease,  and  the  obligations  growing  out  of  that 
•relation  commonly  implied   by  law,   and   which  are  binding 
unless  expressly   stipulated   against,    have   no   application. 
"The  record  shows  that  the  accounts  were  kept  in  the  name  of 
itheT£ceiver,  and  all  the  net  revenue  earned  by  the  road  was 
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to  be  turned  over  to  him,  after  deducting  the  actual  cost  of 
operation.  No  extraordinary  repairs  to  roadway,  bridges, 
or  rolling  stock  were  to  be  made  until  he  was  advised 
thereof;  and  charges  for  labor,  material,  and  supplies  were 
to  be  made  at  rates  not  exceeding  those  paid  by  the  South 
Carolina  &  Georgia  Railroad  Company.  The  accounts  were 
to  be  at  all  times  open  to  his  inspection,  a  statement  of  the 
gross  earnings  was  to  be  rendered  to  him  weekly,  settlements 
were  to  be  made  monthly,  and  the  agreement  was  terminable 
by  either  party  upon  15  days'  notice. 

The  particular  clause  which  has   given  rise  to  this  litiga- 
tion is  as  follows :     **The  South  Carolina  and  Georgia  R.  R. 
not  to  be  held  responsible  to  the  said  Carolina,  Cumberland 
Gap  and   Chicago   Ry.  Co.,  or  its  receiver,  or 
accountable   in  any  way,  for  any   accident  or  FoVSrSiu^nii- 

,  ^  .^1  «  Construction  of 

damages  to  either  persons  or  property  that  may  contract. 

occur  on  the  line  of  the  Carolina,  Cumberland 

Gap  and  Chicago  Ry.  in  its  operation,  and  to  be  held  harmless 

and  be  indemnified  from  any  suits,  actions, or  damages  against 

said    South    Carolina  and   Georgia   R.    R.  Co.   by    reason 

thereof.'* 

While  it  may  be  that,  if  this  agreement  had  been  drawn  by 
lawyers,  its  different  terms  and  conditions  might  have  been 
expressed  more  artificially,  it  would  be  difficult  to  make 
plainer  the  true  intent  and  meaning  of  it  as  it  was  understood 
by  the  plain  men  of  business  who  entered  into  it.  Every 
word  chosen  has  a  well  -  understood  meaning  among  railroad 
men,  and  the  obvious  meaning  of  plain  terms  cannot  be 
rejected  because  ingenious  reasoning  may  give  to  them  an 
interpretation  involving  consequences  at  which  the  legal 
mind  may  affect  to  be  shocked.  That  Mr.  Parsons,  whom 
the  learned  judge  below  characterizes  as  a  man  of  great 
ability  and  experience  in  railroad  management,  would  enter 
into  any  agreement  whereby  all  the  profits  were  to  go  to 
another,  and  all  the  losses  and  risks  were  to  fall  upon  him, 
is  incredible.  Every  one  at  all  acquainted  with  railroad 
management  knows  that  accidents   will  happen,   and  that 
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nearly  every  so-called  accident  can  be  traced  back  to  some 
carelessness,  some  neglect,  some  inattention ;  that  the  most 
careful  of  men  will  sometimes   slip,  the   most   vigilant  will 
sometimes  sleep.     Damages  arising  from  negligence  are  so 
much  the  usual  incident  of  railroad  operation,  that  they  are 
classed  as  operating  expenses,  and  it  is  not  to  be  believed 
that  any  one  who  undertook  to  make  an  agreement  to  operate 
a  railroad  should   fail  to   take   them  into  account.     When, 
therefore,  Mr.  Parsons  stipulated  that  he  was  not  to  be  held 
responsible  or  ^'accountable  in  any  way  for  any  accidents  or 
damages  to  either  persons  or  property,"  and  that  he  was  to 
be  **held  harmless  and  be  indemnified  from  any  such  suits, 
actions,  or  damages  against  the  said   South  Carolina  and 
Georgia   Railroad  Company   by  reason   thereof,*'  he  must 
have  had  in  mind  such  suits  and  damages  as  are  the  ordinary 
incidents   of   railroad  management.     Suits  for   damages   to 
persons  are  always   predicated  upon    negligence,  and,  if  he 
did  not  intend  to  be  indemnified  against  them,  the  words  used 
would   be  meaningless   and   without  effect.     That  Receiver 
Herbert  so  understood  the  agreement  is  equally  plain;  for, 
when  the  accident  which  gave  rise  to  these  claims  occurred, 
he  applied  to  the  court  for  leave  to  settle  them,  which  the 
court  wisely  ordered,  but  which  order  the  counsel  for  trustees 
most  unwisely  caused  to  be  vacated,  and,  when  the  suits  were 
brought  in   the   state   court,    the  counsel   for  the   receiver 
appeared  and  took  part  in  the  defense.     If  we  bear  in  mind 
what  was  the  real  condition  of  this  road  at  the  time  the  agree- 
ment was  made,  we  can  well  understand  why  it  was  made, 
and  any  suspicion  that  it  was  of  such  an  improper  and  im- 
provident character  that  it  ought  not  to  have  been  made  will 
disappear.     The   accounts   show   that   for  the  year  ending 
December  31, 1893,  when  it  was  under  lease  to  the  receiver  of 
the  South  Carolina  Railway   Company,    the  gross  earnings 
were  less  than  the  operating  expenses.     That  the  road  was 
operated  more  economically  by  this  receiver  than  it  could 
possibly  have  been  if  operated  independently,  seems  certain. 
So,  when  that  agreement  terminated,  the  receiver,  Herbert^ 
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had  on  his  hands  a  road  that  could  not  pay  expenses.  If  he 
had  undertaken  to  operate  the  road  himself,  there  can  be  no 
doubt  that  any  deficit  in  its  operation  would  have  been  allowed 
by  the  court,  and  any  damages  recovered  against  him  on 
account  of  the  negligence  of  his  servants  would  have  been 
treated  as  operating  expenses.  As  was  said  by  the  court  in 
Cowdrey  :;.  Railroad  Co.,  93  U.  S.  352  : 

** The  allowance  for  goods  lost  in  transportation  and  for 
damages  done  to  property  whilst  the  road  was  in  the  hands 
of  a  receiver  was  properly  made.  The  earnings  received 
were  as  much  chargeable  with  such  loss  and  damage  as  they 
were  chargeable  with  the  ordinary  expenses  of  managing  the 
road.  The  bondholders  were  only  entitled  to  what  remained 
after  charges  of  this  kind,  as  well  as  the  expenses  incurred  in 
their  behalf,  were  paid." 

And  in  the  later  case  of  Barton  v.  Barbour,  104  U.  S.  131, 
4  Am.  &  Eng.  R.  Cas.  1,  the  court,  after  citing  the  above, 
says : 

**The  claim  of  the  plaintiff,  which  is  against  the  receiver 
for  a  personal  injury  sustained  by  her  while  traveling  on  the 
railroad  managed  by  him,  stands  on  precisely  the  same  foot- 
ing as  any  of  the  expenses  incurred  in  the  execution  of  the 
trust  and  must  be  adjusted  and  satisfied  in  the  same  way." 

Claims  against  the  receiver  in  his  capacity  as  a  common 
carrier  are  on  the  same  footing,  precisely,  as  the  salaries  of 
his  subordinates,  or  as  claims  for  labor  and  material  used  in 
carrying  on  the  business.  If  the  South  Carolina  &  Georgia 
Railroad  Company  was  conducting  the  road  for  the  receiver, 
it  would  seem  that  such  claims  would  stand  upon  precisely 
the  same  footing  as  if  he  was  operating  it  by  other  agents  or 
servants;  and  was  not  that  the  true  relation  of  the  parties? 
He  was  to  receive  all  the  net  income  that  was  earned.  The 
accounts  were  at  all  times  open  to  his  inspection.  Statements 
of  the  earnings  were  to  be  furnished  to  him  weekly,  and 
settlements  were  to  be  made  monthly.  He  was  allowed  by 
Judge  Simonton*s  order  of  January  17,  1895,  to  issue  cer- 
tificates and  to  borrow  money  for  the  repairs  of  the  trestle  on 
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Pace's  branch,  and  to  pay  other  expenses  necessary  to  be 
paid  by  him,  which  included  the  deficit  of  $524.27  due  the 
South  Carolina  &  Georgia  Railroad  Company  for  the  four 
months  ending  November  30,  1894,  as  set  forth  in  his  petition 
upon  which  the  order  was  predicated.  He  was  also  allowed, 
by  order  of  August  31,  1895,  to  purchase  cross -ties  for  the 
road.  An  order  of  September  6,  1895,  made  upon  motion  of 
his  counsel  and  upon  his  petition,  authorized  him  to  com- 
promise the  claims  which  are  in  part  the  subject  of  the 
present  controversy,  and  he  had  the  right  at  any  time  to 
terminate  the  operating  agreement  upon  15  days'  notice. 
These  various  petitions  show  that  the  receiver  was  keeping 
a  proper  supervision  over  the  operations  of  the  road,  and  the 
petition,  in  respect  to  the  cross -ties,  shows  that  he  regarded 
himself  as  in  a  measure  responsible  for  its  safe  operation. 
The  fact  that  he  did  not  seek  to  terminate  the  oi)erating 
agreement,  and  that  the  notice  of  the  termination  came  from 
the  other  party  some  time  after  the  accident  which  is  now 
imputed  to  the  negligence  of  the  appellant,  leads  to  the  infer- 
ence that  he  had  no  reason  to  complain  of  the  manner  in 
which  it  was  operated  by  the  party  charged  by  him  with  that 
duty. 

The  next  question  is,  was  this  agreement  one  which  the 
Carolina,  Cumberland  Gap  &  Chicago  Railroad  Company 
could  lawfully  make?     The  general  rule  is  that  a  corporation 

possesses  only  such  powers  as  are  conferred  by 
powMtS^ea«e  its  charter,  with  such  incidental  powers  as  may 
otherSaUroada.    bc  ucccssary  to  Carry  into  effect  those  expressly 

granted.  The  general  powers  of  this  company 
were  to  construct,  maintain,  and  operate  a  railroad,  and  no 
special  provisions  of  its  charter  bearing  upon  the  point  have 
been  cited;  but,  under  the  general  railroad  law  of  South 
Carolina  (section  1624,  1  Rev.  St.  1893),  all  railroad  compa- 
nies created  by  or  existing  under  the  laws  of  that  state  were 
empowered  **to  enter  into  contracts  for  the  purchase,  use  or 
lease  of  other  railroads  upon  such  terms  as  may  be  agreed  upon 
with  the  companies  owning  the  same,  and  may  run,  use  and 
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operate  such  road  or  roads  in  accordance  with  such  contracts 
or  lease,"  provided  that  the  roads  so  contracting  are  connected 
with  each  other.  By  the  same  general  law  (page  544,  Id,)y 
when  a  railroad  is  lawfully  maintained  and  operated  by 
trustees  or  receivers,  they  are  subject  to  the  duties,  liabilities, 
restrictions,  and  other  provisions  attaching  to  the  corporation 
for  whose  creditors  they  are  trustees  or  receivers.  These 
provisions  of  the  general  law  plainly  authorize  one  railroad 
company  to  make  contracts  for  the  lease  or  use  of  other  rail- 
roads, and  it  may  be  considered  as  settled  law  that  a  receiver 
may  be  authorized  by  the  court  to  do  any  act  which  the 
corporation  of  which  he  is  receiver  had  the  power  to  do.  A 
receiver  represents  the  court  which  appoints  him,  and  the 
corporation  itself,  which,  by  the  order  appointing  him,  is 
devested  of  its  rights,  privileges,  and  franchises,  all  of  which 
are  for  the  time  being  vested  in  the  receiver.  If  this  agree  - 
ment  was  one  which  the  corporation  could  lawfully  make,  the 
receiver  could  likewise  make  it.  He  could  not  make  any 
contract  binding  upon  the  corpus  beyond  the  term  of  his 
appointment.  And  there  are  certain  other  limitations  upon 
the  powers  of  a  receiver,  that  need  not  be  discussed  at  this 
stage ;  nor  will  it  be  necessary  now  to  determine  precisely  the 
measure  of  a  receiver's  powers  to  make  contracts  relating  to 
the  operation  of  the  road  in  his  hands  without  obtaining  the 
approval  of  the  court  appointing  him.  As  he  is  selected  by 
the  court  from  a  presumed  fitness,  he  is  generally  clothed 
with  a  large  measure  of  discretion  as  to  the  details  of  the 
operation. 

We  have  already  stated   our  views  as  to  the  nature  of  the 
agreement  in  question,  and   will  now  state  our 
conclusions   upon   the  next   point  to  be  deter-     XlrSroment. 
mined  :     Was  it  authorized  by  the  court,  and  is 
it  binding  upon  the  parties  to  the  controversy? 

That  the  order  of  Judge  Aldrich  was  regularly  entered' 
and  valid,  and  binding  upon  all  the  parties  then  before  the 
court,  unless  appealed  from,  cannot  be  denied.  That  court 
had  had  jurisdiction  and  possession  of  the  rest  since  December 
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1,1893,  when  it  appointed  Herbert  receiver  in  the  suit  of 
McDonald,  in  which  the  only  parties  were  the  plaintiff  and 
the  corporation.  A  petition  subscribed  and  sworn  to  on 
March  28,  1894,  by  holders  of  about  nine-tenths  of  the  first 
mortgage  bonds,  was  filed  in  that  cause,  praying  the  retention 
of  the  said  receiver.  On  April  27, 1894,  an  order  was  entered 
granting  leave  to  join  as  party  plaintiff  the  trustee  of  the 
bonds.  On  November  28,  1894,  the  trustee  filed  a  petition  in 
the  cause,  entitling  it  **Neil  McDonald  and  the  Farmers* 
Loan  &  Trust  Company,  Plaintiffs,  against  the  Carolina, 
Cumberland  Gap  and  Chicago  Railroad  Company,  T.  G. 
Croft,  and  others.  Defendants,"  in  which  it  states  that  **it  is 
one  of  the  plaintiffs  in  the  above -entitled  suit,"  praying  a 
Temoval  of  the  cause  to  the  United  States  court,  and  filing  at 
the  same  time  a  removal  bond ;  but  no  order  of  removal  was 
then  taken.  When  the  trustee  thus  became  a  party  to  the 
McDonald  suit,  the  jurisdiction  of  the  state  court  over  all 
essential  parties  was  complete;  and  there  can  be  no  doubt 
that  the  trustee  was  then  in  a  position  to  appeal  from  Judge 
Aldrich's  order,  if  it  had  been  so  advised.  If  the  cause  had 
not  been  subsequently  removed  to  the  United  States  court, 
this  order  would  have  been  binding  until  reversed ;  and  it  is 
at  least  doubtful  whether  it  can  be  impeached  collaterally  in 
another  jurisdiction,  but  it  is  not  doubtful  thai  it  was  binding 
upon  all  the  parties  in  the  state  court  when  the  cause  was 
removed.  The  removal  of  the  cause  to  the  United  States 
court  was  somewhat  anomalous,  but  it  is  not  necessary  to 
discuss  the  regularity  of  this  proceeding.  Judge  Simonton's 
order  of  January  17,  1895,  recited  that,  by  consent  of  all  the 
counsel,  *'the  cause  is  removed"  to  the  United  States  court, 
and  consolidated  with  the  suit  of  the  Farmers'  Loan  &  Trust 
Company,  and  thereafter  all  the  orders  are  entitled  as  in  both 
causes ;  and  the  record  contains  numerous  illustrations  of  the 
fact  that  Judge  Simonton  regarded  the  orders  in  the  state 
court  as  valid  and  binding.  Among  them  may  be  cited  the 
orders  providing  for  the  payment  of  counsel  employed  in  that 
ucause,  and  for  the  carrying  out  of  the  contracts  for  the  pur- 
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chase  of  cross -ties  made  in  pursuance  of  orders  there.  In  no 
respect,  save  as  to  the  subject-matter  of  this  controversy,  is 
there  anything  in  the  record  to  show  that  the  proceedings  in 
the  state  court  were  regarded  as  a  nullity;  but,  on  the  con- 
trary, everything  indicates  that  the  United  States  court 
regarded  the  cause  as  regularly  removed,  and  the  proceedings 
therein  as  regular  and  binding.  The  petition  of  the  receiver, 
filed  January  4, 1895,wherein  he  asked  leave  to  borrow  money, 
informed  the  court  of  the  existence  of  the  operating  agreement, 
and  the  correspondence  with  appellant  was  annexed  to,  and 
made  part  of,  the  petition ;  and  some  of  the  money  to  be 
borrowed  was  for  the  purpose  of  paying  the  indebtedness 
incurred  under  that  agreement.  Judge  Simonton's  orders 
of  January  17,  .1895,  and  January  22,  1895,  allowed  the 
receiver  to  borrow  the  money  for  the  purposes  set  forth  in  the 
petition.  The  court  and  all  the  parties  to  the  cause  were 
then  fully  and  formally  advised  of  the  existence  of  this 
agreement  between  the  receiver  and  the  appellant.  The 
parties  took  no  steps  looking  to  its  disaffirmance,  and  the 
court  recognized  its  validity  in  so  far  as  it  authorized  its 
receiver  to  borrow  money,  a  part  of  which  was  to  be  used  in 
the  discharge  of  obligations  incurred  under  it.  There  was  no 
formal  confirmation  of  this  agreement,  but  we  do  not 
apprehend  that  that  was  necessary.  Contracts  made  by 
a  receiver  of  an  insolvent  corporation  do  not  necessarily  end 
with  his  resignation  or  dismissal.  His  successor  may,  in 
certain  cases,  disaffirm  them,  and  a  reasonable  time  may 
be  allowed  him  for  that  purpose;  but,  if  he  does  not 
seek  their  disaffirmance,  they  bind  him  as  they  did  his 
predecessor.  They  are  not  personal,  but  representa- 
tive. So,  when  Herbert  the  receiver  in  the  United  States 
court  succeeded  Herbert  the  receiver  in  the  state  court,  he 
could,  within  a  reasonable  time,  have  moved  for  a  rescission 
or  modification  of  the  agreements  of  his  predecessor.  If  he 
did  not  do  so,  he  would  be  bound  by  them.  He  had  had 
more  than  six  months  to  observe  the  operations  of  his  road 
under  this   agreement,   and,    although  the   result   showed   a 
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deficit,  the  accounts  and  affidavits  filed  sufficiently  accounted 
for  the  deficit,  for  they  showed  that  the  principal  business 
of  his  road  (the  hauling  of  rock)  had  decreased  to  about  a 
fourth  of  its  former  volume,  and  that  the  dangerous  condition 
of  the  trestle  at  Pace's  creek  had  necessitated  the  trans- 
portation of  his  freight  over  another  road ;  and  he  asked 
leave  of  the  court  to  borrow  money  to  repair  this  trestle  and 
to  pay  the  deficit  thus  caused,  and  the  court,  with  full 
knowledge  of  the  condition  of  the  road  and  of  the  existence 
of  this  agreement  by  which  its  receiver  was  operating  its 
road,  granted  his  petition.  It  would  be  difficult  to  have 
a  more  complete  ratification  by  acts  than  this  record  dis- 
closes. The  appellant  here  was  not  a  party  to  that  suit. 
He  could  not  be  heard  in  it.  He  was.  operating  this 
receiver's  road  under  an  agreement  which  had  received  the 
formal  approval  of  one  court,  which,  after  six  months' 
experience,  had  been  brought  to  the  attention  of  another, 
with  no  sign  of  disapproval  or  dissatisfaction  from  the 
receiver,  the  trustee,  the  bondholders,  or  the  courts;  and, 
under  these  circumstances,  he  had  the  right  to  assume  that, 
so  long  as  he  performed  his  part  in  good  faith,  the  other 
party  would  be  bound  to  perform  its  part;  and,  as  this 
agreement  was  terminable  on  15  days'  notice,  he  could  not 
be  expected  or  required  to  appear  in  a  court  where  he  was 
not  a  party,  and  seek  a  formal  ratification.  It  is  fair  to 
assume  that  all  the  parties  interested  were  at  that  time 
satisfied  that  this  operating  agreement  was  the  best  method 
of  securing  the  continued  operation  of  the  road. 

The  facts  in  Vault  Co.  v.  McNulta,  153  U.  S.  554,  14 
Sup.  Ct.  915,  are  very  different  from  those  here.  In  that 
case  a  receiver  had  taken  a  lease  for  a  term  of  years  of  some 
rooms  for  general  offices,  paying  rental  monthly.  His 
successor  continued  to  pay  the  stipulated  monthly  rent  until 
the  road  was  sold,  up  to  which  date  the  rent  was  fully  paid. 
The  monthly  reports  of  the  respective  receivers  showed  the 
payment  of  rent,  but  did  not  disclose  the  terms  of  the  lease, 
which  had   never  received  the  approval   of   the   court.     The- 
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petition  asked  for  the  payment  of  the  rent  during  the  whole 
term  of  the  lease,  which  extended  beyond  the  period  of  the 
receivership,  which  petition  was  dismissed  upon  the  ground 
that  a  receiver  could  not  make  a  contract  extending  beyond 
his  receivership,  without  the  approval  of  the  court ;  that 
the  mere  approval  by  the  court  of  the  master's  accounts, 
wherein  the  monthly  payments  of  rent  were  allowed,  could 
not  be  held  to  be  a  confirmation  of  the  lease,  because  there 
was  no  knowledge  on  the  part  of  the  court  that  such  a  lease 
had  been  entered  into  by  its  receiver.  The  rent  had  been 
fully  paid  for  the  time  when  the  premises  were  occupied 
for  the  benefit  of  the  trust.  Many  of  the  cases  cited  before 
us  are  referred  to  in  that  case,  and  it  is  unnecessary  to 
cumber  this  opinion  by  reviewing  them.  They  do  not 
conflict  with  the  general  principles  upon  which  our  judg- 
ment rests.  All  that  was  decided  was  that  a  receiver 
cannot  bind  the  trust  property  by  a  contract  extending 
beyond  his  receivership,  without  the  approval  of  the  court. 
There  is  no  contention  in  the  case  before  us  that  he  has 
such  power.  As  to  the  general  powers  of  the  receiver  in 
the  operation  of  the  road,  the  court  says  (page  561,  153  U. 
S.,  and  page  918,  14  Sup.  Ct.) : 

**It  is  undoubtedly  true  that  a  receiver,  without  the 
previous  sanction  of  the  court,  manifested  by  special  orders, 
may  incur  ordinary  expenses  or  liability  for  supplies, 
material,  or  labor  needed  in  the  daily  administration  of 
railroad  property  committed  to  his  care  as  an  officer  of  the 
court.'* 

We  cannot  leave  out  of  view  for  a  moment  that  a  railroad 
is  a  peculiar  kind  of  property ;  that  it  is  a  matter,  not  only 
of  public  concern,  but  of  private  interest,  that  it  should  be 
kept  going;  that  its  franchises  are  liable  to  forfeiture  if  it 
stops  running;  that  its  property  is  specially  liable  to 
deterioration  and  decay;  and  that  its  business  may  be 
irrecoverably  lost.  Purchasers  of  its  bonds  take  them  with 
the  knowledge  of  that  infirmity ;  and  when  they  ask  a  court 
to  manage  their   property,    and  its  receivers,    in   good   faith 
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and  fair  judgment,  incur  obligations  for  the  ordinary  ex- 
penses of  its  management  and  maintenance,  courts  of  equity 
would  be  reluctant  to  sanction  any  repudiation  of  those 
obligations,  even  if  incurred  without  their  express  authority. 
It  is  claimed  by  the  appellee  that  this  agreement  is  7^ltra 
vires,  in  so  far  as  it  relates  to  the  clause  of  indemnity. 
Counsel   for  the   appellant,    in   their  argument   as   to   the 

proper  interpretation   of  this  clause,  likened   it 

Same — Indem-  .  ,  .  i  •    % 

njttrciauBe-        to   a   coutract   for    casualty   insurance,   which 

common  carriers,  in  their  dealings  with  each 
other,  were  not  forbidden  to  make,  to  which  appellee  replies 
that  any  contract  of  insurance  by  a  railroad  corporation 
is  74ifra  vires  and  void.  It  requires  no  weight  of  authority 
to  illustrate  the  obvious  and  to  demonstrate  the  evident. 
That  a  railroad  corporation  cannot  engage  in  the  insurance 
business  is  plain.  That  it  cannot,  unless  the  power  is 
expressly  given  by  its  charter,  enter  into  a  contract  of 
suretyship  or  guaranty,  even  if  it  result  in  gain  or  benefit 
to  the  corporation,  is  equally  true,  if  it  be  beyond  the  scope 
of  the  business  authorized  by  its  charter.  But  we  do  not 
accept  appellant's  interpretation  of  this  agreement  as  being 
**a  contract  of  casualty  insurance."  The  agreement,  as  we 
conceive  it,  was  within  thfe  corporate  power  of  both  the 
railroad  companies.  Under  the  general  railroad  law  of 
South  Carolina,  any  railroad  company  was  authorized  to 
make  a  contract  to  run,  use,  or  operate  another  road  *'upon 
such  terms  as  maybe  agreed  upon";  and  the  stipulation 
for  indemnit}^  is  simply  one  of  the  terms  upon  which  the 
appellant  company  agreed  to  run  and  operate  the  other 
road.  It  was  a  mere  question  of  detail  as  to  which  com- 
pany should  pay  the  operating  expenses,  and  whether, 
in  the  adjustment  of  the  mutual  accounts,  one  should 
refund  to  the  other  any  sums  that  it  may  have  been 
compelled  to  pay  by  reason  of  **any  suits,  actions,  or 
damages."  Similar  provisions  will  doubtless  be  found  in 
every  contract  whereby  one  railroad  company  undertakes  to 
lease   or  operate   another.     Suits,   actions,   or  damages  are 
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incidental  to  the  operation  of  every  railroad,  and  provision 
must  always  be  made  whereby  one  or  the  other  of  the 
contracting  corporations  assumes  such  burdens.  The  cases 
cited  in  the  brief  of  the  appellee  were  upon  facts  easil}' 
distinguishable  from  those  now  being  considered.  Davis  v. 
Railroad  Co.,  131  Mass.  261,  3  Am.  &  Eng.  R.  Cas.  543, 
was  upon  a  guaranty  to  contribute  towards  any  deficiency 
that  might  arise  in  defraying  the  expenses  of  a  jubilee  and 
musical  festival.  Louisville,  N.  A.  &  C.  R.  Co.  v,  Ohio 
Val.  Improvement  &  Contract  Co.,  69  Fed.  431,  was  upon  a 
guaranty,  by  a  board  of  directors,  of  bonds  of  another 
railroad  company,  which,  under  the  statute  of  Indiana, 
could  be  made  only  by  stockholders.  Seligman  v.  Bank, 
Fed.  Cas.  No.  12,6*2,  was  upon  a  guaranty  by  the  bank  of 
certain  drafts,  which  was  held  to  be  beyond  the  corporate 
power  of  the  bank.  Trust  Co.  v.  Boynton,  19  C.  C.  A.  118, 
71  Fed.  797,  was  upon  the  right  of  the  corporation  to  lend 
its  bonds,  to  be  used  as  collateral  to  secure  the  individual 
debts  of  parties  with  whom  it  was  dealing.  Humboldt  Min. 
Co.  V.  American  Manufacturing  Mining  &  Milling  Co.,  10 
C.  C.  A.  415,  62  Fed.  356,  was  upon  a  guaranty  by  defendant 
company  that  the  Variety  Iron  Company  would  perform  its 
contract  with  the  plaintiff  company.  Pacific  Postal  Tele- 
graph Cable  Co.  v.  W.  U.  Tel.  Co.,  50  Fed.  493,  50  Am.  & 
Eng.  R.  Cas.  665,  was  upon  a  contract  whereby  a  railroad 
company  undertook  to  give  one  telegraph  company  the 
exclusive  right  to  construct  a  telegraph  line  upon  its  right 
of  way.  Pennsylvania  R.  Co.  v.  St.  Louis,  A.  &  T.  R.  Co., 
118  U.  S.  308,  24  Am.  &  Eng.  R.  Cas.  58,  6  Sup.  Ct.  1094, 
decided  that  unless  specially  authorized  by  its  charter,  or 
aided  by  some  other  legislative  action,  a  railroad  company 
cannot,  by  lease  or  other  contract,  turn  over  to  another 
company,  for  a  long  period  of  time,  its  road,  and  the  use  of 
its  franchises  and  the  exercise  of  its  powers.  In  that  case 
the  Illinois  company  had  suflficient  authority,  but  the 
Indiana  company  had  not;  hence  the  contract  was  held  void 
as  to  it.      In  Central  Transp.  Co.  v.    Pullman's  Palace -Car 
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Co.,  139  U.  S.  54,  45  Am.  &  Eng.  R.  Cas.  607,  11  Sup.  Ct. 
478,  a  contract  for  99  years  was  held  unlawful  and  void, 
because  it  was  beyond  the  powers  conferred  on  the  plaintiff 
by  the  legislature,  was  in  unreasonable  restraint  of  trade, 
and  because  it  involved  an  abandonment  by  plaintiff  of  its 
duty  to  the  public.  Navigation  Co.  v.  Hooper.  160  U.  S. 
515,  16  Sup.  Ct.  379,  held  that  it  was  within  the  chartered 
power  of  a  railroad  company,  in  the  absence  of  legislative 
prohibition,  to  lease  and  maintain  a  summer  hotel  at  its 
seaside  terminus,  and  where  the  lessee  had  contracted  to 
keep  it  insured,  and  failed  to  do  so,  it  was  liable  to  the 
lessor  for  its  value  when  destroyed  by  fire  during  the  term. 
In  this  case  the  court  approves  the  language  of  Lord 
Chanceli^or  Selborne  in  Attorney  General  v.  Great 
Eastern  Ry.  Co.,  5  App.  Cas.  473,  where,  in  declaring  the 
importance  of  the  doctrine  of  ultra  vires ^  he  said  : 

**This  doctrine  ought  to  be  reasonably,  and  not  unreason- 
ably, understood  and  applied ;  and  whatever  may  fairly  be 
regarded  as  incidental  to  or  consequential  upon  those  things 
which  the  legislature  has  authorized,  ought  not,  unless 
expressly  prohibited,  to  be  held  by  judicial  construction  to 
be  ultra  vires  ^ 

Mr.  Justice  Gray,  who  delivered  the  opinion  in  Central 
Transp.  Co.  c;.  Pullman's  Palace -Car  Co.,  says  (page  60, 
139  U.  S.,  and  page  488.  11  Sup.  Ct.) : 

**A  contract  ultra  vires  being  unlawful  and  void,  not 
because  it  is  in  itself  immoral,  but  because  the  corporation, 
by  the  law  of  its  creation,  is  incapable  of  making  it,  the 
courts,  while  refusing  to  maintain  any  action  upon  the 
unlawful  contract,  have  always  striven  to  do  justice  between 
the  parties,  so  far  as  it  could  be  done  consistently  with 
adherence  to  law,  by  permitting  property  or  money  parted 
with  on  the  faith  of  the  unlawful  contract  to  be  recovered 
back,  or  compensation  to  be  made  for  it.'* 

We  are  of  opinion  that  the  defense  of  ultra  vires  is  not 
sustained  by  principle,  or  by  the  authorities  cited  in  support 
of  it. 
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The  following  cases :  Woodruff  v.  Railway  Co.,  93  N.  Y. 
609,  16  Am.  &  Eng.  R.  Cas.  501 ;  Vanderbilt  v.  Railroad  Co., 
43  N.  J.  Eq.  669,  35  Am.  &  Eng.  R.  Cas.  18,  12  Atl.  188; 
Trust  Co.  V,  Cooper,  162  U.  S.  544,  16  Sup.  Ct.  879,— go  far 
to  sustain  the  proposition  that,  when  a  contract  has  been 
fully  performed  in  good  faith,  and  the  corporation  has  had 
the  full  benefit  of  its  performance,  even  if  it  might  appear 
improvident  and  unreasonable,  in  the  absence  of  fraud  or 
collusion  the  corporation  could  not  avail  itself  of  the 
defense  of  ultra  vires. 

The  next  objection  is  that  this  agreement,  in  so  far  as  it 
is  claimed  that  it  indemnifies  the  appellant  for  damages 
arising  from  his  own  negligence,  is  void,  as  being  against 
public  policy.  This  is  generally  the  last 
,  defense  of  desperate  causes,  but  in  this  instance  iJSSrISSSr 
it  has  an  air  of  reasonableness  that  entitles  it 
to  respectful  consideration.  Contracts  that  have  in  them 
some  taint  of  immorality,  or  that  tend  to  restrain  competition 
or  trade,  or  contravene  any  established  interest  of  society, 
are  held  to  be  void ;  but,  as  there  is  no  precise  definition  of 
public  policy,**  each  case  must  be  adjudged  according  to  its 
peculiar  circumstances,  and  courts  can  only  justly  exercise 
this  delicate  and  undefined  power  in  cases  free  from  doubt. 
The  only  ground  upon  which  this  agreement  can  be  held  to 
contravene  public  policy  is  that  it  tended  to  cause  the 
appellant  to  omit  that  care  and  duty  which  every  railroad 
company  owes  to  the  public.  In  many  of  the  states, 
railroad  corporations  are  forbidden  by  statute  to  make  any 
contract  which  exempts  them  from  liability  for  negligence. 
The  leading  case  on  this  subject  in  the  federal  courts  is 
Railroad  Co.  v,  Lockwood,  17  Wall.  359,  where  Justice 
Bradley  states  the  reason  for  the  rule,  which  is  that  a 
common  carrier,  in  the  carrying  of  passengers  and  freight, 
is  performing  a  public  duty ;  that  the  policy  of  the  law 
demands  that  all  of  his  dealings  with  the  public  should  be 
reasonable,  and,  as  the  customer  is  largely  in  the  power  of 
the  carrier,  the  latter  cannot  exact  terms   which  would  tend 
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to  relieve  him  of  his   duty  to  be  careful.     The  following  are 
extracts  from  this  opinion. 

''The  carrier  and  his  customer  do  not  stand  on  a  footing 
of  equality.  The  latter  is  one  individual  of  a  million.  He 
cannot  afford  to  higgle  or  stand  out,  and  seek  redress  in  the 
courts.  His  business  will  not  admit  such  a  course.  He 
prefers  rather  to  accept  any  bill  of  lading,  or  sign  any  paper, 
the  carrier  presents, — often,  indeed,  without  knowing  what 
one  or  the  other  contains.  In  most  cases  he  has  no  alterna- 
tive but  to  do  this  or  abandon  his  business." 

Again : 

**If  the  customer  had  any  real  freedom  of  choice,  if  he  had 
a  reasonable  and  practicable  alternative,  and  if  the  employ- 
ment of  the  carrier  were  not  a  public  one,  charging  him  with 
the  duty  of  accommodating  the  public  in  the  line  of  his  . 
employment,  then,  if  the  customer  chose  to  assume  the  risk 
of  negligence,  it  could  with  more  reason  be  said  to  be  his 
private  affair  and  no  concern  of  the  public." 

Again : 

* 'Contracts  of  common  carriers,  like  those  of  persons  oc- 
cupying a  fiduciary  character,  giving  them  a  position  in 
which  they  can  take  undue  advantage  of  the  persons  with 
whom  they  contract,  must  rest  upon  their  fairness  and 
reasonableness. '  * 

In  the  case  of  Liverpool  &  G.  W.  Steam  Co.  v,  Phenix 
Ins.  Co.,  129  U.  S.  397,  37  Am.  &  Eng.  R.  Cas.  681,  9  Sup. 
Ct.  469,  Mr.  Justice  Gray  thus  sums  up  the  doctrine  of 
Lockwood*s  Case : 

"This  analysis  of  the  opinion  in  Railroad  Co.  v.  Lock- 
wood  shows  that  it  affirms  and  rests  upon  the  doctrine  that 
an  express  stipulation  by  any  common  carrier  for  hire,  in 
a  contract  of  carriage,  that  he  shall  be  exempt  from  liability 
for  losses  caused  by  the  negligence  of  himself  and  of  his 
servants,  is  unreasonable  and  contrary  to  public  policy,  and 
consequently  void." 

It  will  be  observed  that  the  contract  referred  to  by  Judge 
Gray  is   not  any  contract  by  a   common  carrier,   but   "a 
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contract  of  carriage.*'  In  Hartford  Fire  Ins.  Co.  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  17  C.  C.  A.  62,  70  Fed.  202,  where  a 
railroad  company  leased  a  part  of  its  right  of  way  upon  a 
condition  that  the  company  should  not  be  liable  for  any 
damag^e  to  buildings  situated  thereon  resulting  from  the 
negligence  of  its  officers  or  agents,  or  from  fire  communicated 
from  its  locomotives,  Judge  Sanborn  distinguishes  the 
class  of  cases  wherein,  owing  to  the  inequality  of  the 
situation  of  the  parties,  which  would,  if  permitted,  enable 
the  railroad  company  to  obtain  unfair  contracts  from  pas- 
sengers and  shippers,  and  the  fact  that  contracts  with  them 
which  exempt  the  company  from  liability  for  negligence 
relieve  it  from  an  absolute  duty  imposed  by  law,  thus 
increasing  the  danger  to  lives  and  property  of  the  people 
from  the  operation  of  the  railroad,  and  that  class  of  cases 
where  no  duty  to  lease  is  imposed,  where  the  companies 
have  an  option  to  lease  or  refuse  to  lease.  In  the  latter 
class,  he  says : 

**The  condition  excepting  the  company  from  liability  for 
damages  to  the  property  of  the  lessees  caused  by  fire  set 
by  the  negligence  of  the  company  relieved  the  company 
from  no  duty  it  was  required  by  law  to  perform,  but  simply 
provided  that  it  should  not  assume  the  additional  burden 
which  it  had  the  option  to  take  or  refuse.** 

A  railroad  company  does  not  assume,  by  such  a  contract, 
to  relieve  itself  of  any  of  its  essential  duties  as  a  common 
carrier.  He  cites  the  case  of  Railroad  Co.  v,  Lockwood, 
and  shows  clearly  that  the  reason  upon  which  it  rests  has 
no  application  in  cases  where  the  parties  are  upon  the  same 
plane,  and  free  to  contract  with  each  other,  and  says : 

**The  burden  is  on  the  party  who  seeks  to  put  a  restraint 
upKin  the  freedom  of  contracts  to  make  it  plainly  and 
obviously  clear  that  the  contract   is  against   public  policy.'* 

Stephens  v.  Southern  Pac.  Co.,  109  Cal.  86,  41  Pac.  783, 
is  a  similar  case,  wherein  the  court,  in  discussing  the 
agreement  that  such  exemption  from  liability  has  a  tendency 
to  lessen  the  amount  of  care  the   defendants  would  exercise 
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in  preventing  fire,  and  that  one  who  is  protected  by  an 
agreement  against  the  results  of  his  carelessness  will  not 
take  the  same  care  as  he  otherwise  would  says  that,  while 
this  line  of  reasoning  is  ingenious,  it  is  not  sound  law : 

**If  the  doctrine  enunciated  by  respondent  be  sound,  then 
a  multitude  of  contracts,  covering  many  and  diverse  sub- 
jects, and  which  are  being  entered  into  every  day  of  the 
world,  and  recognized  and  acted  upon  both  by  parties  and 
courts,  must  fall  to  the  ground." 

Among  such  are   the  ordinary  contracts  of   fire   insurance, 

"  which  have  a  tendency  to  lessen  the  care  which  the  owner 
would  otherwise  exercise  in  the  protection  of  his  property 
from  fire. 

Contracts   which   common   carriers  make   with    insurance 

"companies,  whereby  property  under  their  control  and  in 
transit  is  protected,  undoubtedly  would  seem  to  have 
such  a  tendency  to  lessen  the  care  which  is  ordinarily 
demanded  of  common  carriers  in  the  transportation  of 
goods;  yet  such  contracts  are  sustained  by  the  courts.  A 
very  well  considered  case  of  this  class  is  that  of  Casualty 
Ins.  Co.'s  Case,  82  Md.  535,  34  Atl.  778,  wherein  Mc- 
Sherry,  J.,  discusses  the  whole  subject  with  great  ability: 
**But  they  are  all,  it  is  alleged,  repugnant  to  public  policy, 
because,  by  furnishing  the  carrier  with  a  fund  with  which  to 
reimburse  himself  for  losses  caused  by  his  own  negligence, 
their  inevitable   tendency  or  effect  is  to  induce  less  vigilance 

*or  to  promote  greater  carelessness  on  the  part  of  the  carrier." 
He  shows  that  precisely  the  same  reasoning  would  invali- 

•  date  every  species  of  fire  and  marine  insurance ;  that,  because 

^there  may  be  temptation  to  negligence,  such   insurance  does 

rnot  necessarily  beget  negligence ;  that  it  cannot  be  assumed 
as  a  postulate  that  a  carrier,  solely  in  consequence  of  having 

:such  indemnity,  will  necessarily  disregard  his  duty  to  exercise 

•care. 

That   a   railroad   company  may   by  insurance   indemnify 

ritself  against  loss  or  injury  to  property  intrusted  to  its  care, 

veven  when  the  loss  or   injury  is  caused  by  its  negligence,  is 
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settled  in  this  court  by  Phoenix  Ins.  Co.  v,  Erie  &  W.  Transp. 
Co.,  117  U.  S.  324,  6  Sup.  Ct.  750,  1176,  and  California  Ins. 
Co.  V,  Union  Compress  Co.,  133  U.  S.  387,  10  Sup.  Ct.  365. 
It  is  well -settled  law,  too,  that  a  carrier  may  require  a  ship- 
per, who  has  insured  his  goods  in  transit,  to  give  him  the 
benefit  of  his  insurance.  In  all  of  this  class  of  cases  the 
carrier  is  protected  against  ultimate  liability.  So  it  is  not 
enough  to  avoid  a  carrier's  contract,  as  in  contravention  of 
public  policy,  to  show  that,  because  he  is  protected  from  loss, 
he  may  be  tempted  to  violate  his  duty  to  the  public. 

The  cases  cited  by   appellee  in  support  of  his  contention 
are,  in  the  main,  those  where  common  carriers  have  endeav- 
ored to  relieve  themselves   by  special  contract  against  their 
common -law  liability.     We  have  already  referred  to  Lock- 
wood's  Case.     Voight's  Case,  79  Fed.  561,  simply  decided 
that  the  railroad  company  was  not  relieved  of  its  liability  for 
injury  to  the  messenger  of  an  express  company,  by  a  contract 
between  the  railroad  and  the  express  company.     In  Stevens' 
Case,  95  U.  S.   655,  it  was  held  that  the  railroad  company 
could  not  contract  against  its  negligence,  and  the  owner  of  a 
car  company  traveling  on  a  pass  was  entitled  to  recover  for 
injuries.      It   is    not  claimed   that   the    appellant    here    is 
protected  against  its  common -law  liability  to  the  public  as  a 
common  carrier;  and  it   does  not  seem  necessary  to  review 
all  the  cases  that  fall  within  the  rule  in  Lockwood's  Case, 
from  which  this  is  so  readily  distinguishable.     Contracts  in 
derogation  of  the  common -law  responsibility  of  carriers  must 
not  only   be   plain,  so  that  the  unwary  public  may  not  be 
imposed   upon,  but   must  also   be  reasonable,    because  the 
carrier  and  his  customer  do  not  stand  upon  the  same  footing. 
They  should  therefore  be  construed  strictly,  and  all  ambigu- 
ities resolved  against  the  carrier ;  but  the  reason  for  the  rule 
ceases  when  the  carriers  deal  with  each  other,  each  having 
equal   opportunities  of  choosing  the  language  in  which   to 
express  their  agreements,  and  neither  being  required  to  enter 
into  any  contract  at  all.     The  rights  of  the   public  in  its 
relation  to  common  carriers,  and  the  reciprocal  obligations 
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flowing  from  that  relation,  have  no  place  in  this  discussion ; 
and  this  agreement  should  be  construed  as  if  it  were  between 
two  individuals  standing  on  the  same  plane,  and  the  court 
should  simply  endeavor  to  carry  out  the  true  intent  of  the 
parties,  as  expressed  in  words  and  interpreted  by  their  con- 
duct. In  so  far  as  relates  to  this  case,  the  alleged  inability 
of  the  receiver  is  entirely  foreign  to  the  question  whether  the 
agreement  is  in  contravention  of  public  policy.  We  hold 
that  it  is  not,  and  that  the  only  question  of  public  policy 
involved  in  it  is  the  wholesome  public  policy  that  requires 
parties  to  perform  their  contracts. 

The  next  question  relates  to  the  alleged  displacement  of 
vested  liens,  as  to  which  the  court  below  uses  this  language  : 

**The  sanctity  of  vested  liens  has  always  been 
SSSf^iSbiiity  recognized  by  the  court  in  the  administration  of 

property.     They  are  never  displaced,  except  to 
preserve  the  property  and  keep  it  from  destruction." 

The  right  of  the  court  to  preserve  the  property  has  already 
been  exercised  in  this  case  by  its  order  allowing  the  issue  of 
receiver's  certificates,  that  have  priority  to  the  claims  of  the 
bondholders,  for  the  repairs  of  the  trestle  on  Pace's  creek. 
The  act  of  February  9.  1882  (17  St.  at  Large,  S.  C.  p.  791), 
provides  that  judgments  recovered  against  railroad  corpora- 
tions for  personal  injuries  **shall  take  precedence  and  priority 
of  payment  of  any  mortgage,  deed  of  trust  or  other  security 
given  to  secure  the  payment  of  bonds  made  by  said  railroad 
company,"  provided  actions  are  brought  within  the  12 
months  from  the  time  the  injury  was  sustained.  The  mort- 
gage in  this  case,  being  subsequent  to  that  act,  is  subject  to 
its  provisions.     The  court  below  uses  this  language  : 

**This  is  a  contract  between  two  common  carriers, — one  of 
these,  the  receiver,  who  owes  a  duty  to  the  public  to  operate 
the  road  in  his  charge.  This,  perhaps,  he  could  not  do.  At 
all  events,  he  contracted  with  the  other  carrier,  the  South 
Carolina  &  Georgia  Railroad  Company,  to  perform  this  duty 
for  him." 

It  will  not  be  disputed  that  a  court  of  equity,  which  puts 
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property  in  the  charge  of  its  receiver  for  its  preservation 
pending  the  litigation,  will  provide  for  the  payment  of  all  the 
necessary  expenses  incurred  in  the  proper  administration 
of  the  estate,  before  it  orders  distribution  among  creditors ; 
and,  if  the  receiver  had  operated  this  road  himself,  there  can 
be  little  doubt  that  the  court  would  have  ordered  the  payment 
of  all  of  these  claims  in  priority  to  any  claims  of  the  bond- 
holders. To  what  extent  a  receiver  may  incur  obligations 
without  the  sanction  of  the  court  has  not  been  precisely 
defined.  That  he  may  incur  ordinary  operating  expenses  is 
not  disputed.  This  embraces  all  salaries  of  employees, 
ordinary  supplies  of  material,  and  all  expenses  for  keeping 
road  and  rolling  stock  in  order;  and  the  courts  have  held 
that  claims  for  damage  to  either  person  or  property  are 
included  in  the  general  class  of  operating  expenses.  It  is 
only  when  the  receiver  has  undertaken  to  make  contracts 
involving  large  expenditures,  or  for  extraordinary  purposes, 
or  obligations  extending  beyond  his  terms  as  receiver,  that  it 
has  been  necessary  to  obtain  the  sanction  of  the  court.  The 
case  of  Vanderbilt  z/.  Railroad  Co.,  43  N.  J.  Eq.  669,  35  Am. 
&  Eng.  R.  Cas.  18,  12  Atl.  188,  may  be  referred  to,  to  show 
how  far  the  courts  will  go  to  compel  performance  on  the  part 
of  the  receiver  in  cases  where  contracts  have  been  made  with- 
out their  express  approval  or  ratification.  In  a  well-con- 
sidered opinion  this  language  is  used  : 

**If  the  contract  has  been  completely  performed,  and  its 
performance  accepted  by  the  receiver,  and  the  claim  is  merely 
for  compensation,  relief  of  that  nature  would  seem  necessarily 
to  be  warded,  unless  the  applicant  should  appear  to  have 
dealt  fraudulently  .or  collusively  with  the  receiver,  to  the 
detriment  of  the  trust.  Even  if,  in  the  judgment  of  the 
chancellor,  the  contract  was  improvident  and  unreasonable, 
unless  the  contractor  should  appear  to  have  contracted  with 
notice  of  the  improper  character  of  the  contract,  no  just 
reason  could  be  given  for  debarring  him  from  the  agreed -on 
compensation,  which  the  receiver  might,  for  his  negligence 
or  misconduct,  be  required  to  repay  to  the  fund." 
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And  in  Vault  Co.  v.  McNulta,  153  U.  S.  563,  14  Sup.  Ct. 
918,  the  supreme  court  of  the  United  States  says  : 

**In  respect  to  contracts  which  have  been  completely 
performed  by  a  party  dealing  with  a  receiver,  and  when  the 
claim  is  merely  for  compensation,  equitable  relief  is  often 
granted,  although  there  was  no  previous  approval  or  sub- 
sequent ratification  of  the  receiver's  act.  This  is  pointed 
out  by  the  chancellor  in  Vanderbilt  v.  Railroad  Co.,  ubi 
supra.'' 

**It  may  be  laid  down  as  a  general  proposition,"  says 
Mr.  Justice  Bradley  in  Cowdrey  v.  Railroad  Co.,  *'that 
all  outlays  made  by  the  receiver  in  good  faith,  in  the 
ordinary  course,  with  a  view  to  promote  and  advance  the 
interests  of  the  road,  and  to  render  it  profitable  and  success- 
ful, are  fairly  within  the  line  of  discretion  which  is  neces- 
sarily allowed  to  a  receiver  intrusted  with  the  management 
and  operation  of  a  railroad  in  his  hands.  His  duties,  and 
the  discretion  with  which  he  is  invested,  are  very  different 
from  those  of  a  passive  receiver,  appointed  merely  to  collect 
and  hold  moneys  due  on  prior  transactions,  or  rents  accruing 
from  houses  and  lands.  And  to  such  outlays  in  ordinary 
course  may  be  properly  referred,  not  only  the  keeping  of  the 
road,  buildings,  and  rolling  stock  in  repair,  but  also  the 
providing  of  such  additional  accommodations,  'stock,  and 
instrumentalities  as  the  necessities  of  the  business  may 
require;  always  referring  to  the  court,  or  to  the  master 
appointed  in  that  behalf,  for  advice  and  authority  in  any 
matter  of  importance,  which  may  involve  a  considerable 
outlay  of  money  in  lump." 

In  Smith  v.  McCullough,  104  U.  S.  25,  3  Am.  &  Eng.  R. 
Cas.  159,  referred  to  by  the  court  below,  the  receiver  had 
been  authorized  to  borrow  money  upon  receiver's  certificates^ 
to  be  expended  in  completing  an  unfinished  portion  of  the 
road.  He  made  a  contract  with  the  authorities  of  Sullivan 
county  for  municipal  aid.  It  was  this  contract,  which  the 
court  had  never  approved  or  ratified,  that  the  supreme 
court  held  to  be  unauthorized. 
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The  case  is  not  before  us  in  a  shape  which  permits  a  final* 
disposition  of  it.  The  motion  to  dismiss  the  petition  was  in . 
the  nature  of  a  demurrer,  and  the  statements  in  the  petition,, 
in  that  aspect,  are  to  be  taken  as  true.  We  are  of  opinion- 
that,  upon  a  fair  construction  of  the  agreement  between  the 
receiver  and  the  appellant,  the  latter  was  operating  the  road 
as  agent  of  the  receiver,  who  was  to  receive  all  the 
possible  benefits  that  would  have  followed  from  its  per- 
sonal operation  by  himself,  with  a  saving  of  expense,  and 
that  inasmuch  as  appellant  could  derive  no  benefit  therefrom , 
except  that  which  followed  indirectly  as  a  feeder,  the 
receiver  should  bear  the  direct  burdens  as  if  the  same  had 
been  directly  operated  by  him ;  that  all  the  claims  stated  in . 
the  petition  arose  out  of  the  operation  of  the  road  after  it 
came  into  the  hands  of  the  receiver  of  the  United  States 
court ;  that  that  court  was  fully  advised  of  the  operating 
agreement;  that  it  permitted  its  receiver  to  continue  the 
arrangement  which  had  been  made  first  with  the  direct 
sanction  of  the  judge  of  the  state  court;  that,  on  the 
face  of  it,  the  agreement  does  not  appear  improvident; 
that,  under  the  circumstances,  it  was  probably  the  best 
arrangement  that  could  be  made ;  that  with  the  experience  of 
actual  operation  under  it,  for  more  than  six  months  prior  to 
the  transfer  of  the  road,  the  receiver,  who  could  at  any  time 
have  terminated  it  upon  15  days'  notice,  continued  it,  with 
the  tacit  acquiescence  of  all  the  parties  and  of  the  court.  If, 
therefore,  it  should  appear,  upon  the  investigation  which 
will  be  directed,  that  the  appellant  has  fairly  and  in  good 
faith  performed  the  duties  devolved  upon  it  by  the  agreement, 
the  same  must  be  sustained  as  valid  and  binding.  The 
learned  counsel  for  appellee  say  that  this  construction  leads 
to  this  result    (using  the  language  of  their  brief)  : 

**It  practically  says:  'Take  this  road,  run  it  as  you 
please,  be  as  reckless  and  extravagant  in  your  expenditure 
as  you  are  minded,  conduct  it  as  carelessly  and  negligently 
as  you  may  choose;  for  the  trust  property  will  be  made  to 
refund  you  all  amounts  squandered,  and  shall  indemnify  you 
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for,  and  keep  you  harmless  from,  all  the  damages  resulting 
from  your  carelessness  and  negligence.  Waste,  ruin,  im- 
peril, and  wreck,  if  you  wish,  for  this  contract  will  protect 
you  from  all.*  *' 

It  is  scarcely  to  be  conceived  that  such  apprehension  can 
be  seriously  entertained,  but  it  may  be  as  well  to  state 
briefly  the  principles  that  should  govern  the  allowance  of 
any  claims  made  by  the  petitioner.  If  there  is  a  deficit  in 
operating  expenses,  and  the  petitioner  shows  that  such  deficit 
is  not  in  any  wise  due  to  his  fault  or  extravagance,  and  that 
he  operated  the  road  with  care  and  diligence  and  economy, 
such  deficit  should  be  allowed.  If  there  was  any  extrava - 
gance,  recklessness,  waste  or  betrayal,  it  should  not  be 
allowed.  If  the  petitioner  has  been  compelled  to  pay  for 
damages  to  persons  or  property,  and  such  damages  are  due 
to  his  recklessness  or  gross  carelessness,  he  should  not  be 
reimbursed  therefor ;  but  if  the  damages  are  due  to  mere 
carelessness  or  negligence  of  the  servants  employed  by  him 
in  the   operation  of  the  road,  and  he  employed  them  without 

• 

the  knowledge  that  they  were  careless,  exercising  due  care 
in  their  selection, — such  care  as  he  exercised  in  the  selection 
of  servants  on  his  own  road,  provided  the  master  shall  find 
that  his  own  road  was  managed  with  ordinary  care, — then 
such  damages  fall  within  the  class  of  operating  expenses, 
and  the  petitioner  is  entitled  to  be  reimbursed  therefor.  In 
other  words,  if  the  appellant  can-  show  that  he  operated 
the  road  of  the  receiver,  while  it  was  in  his  hands,  with  the 
same  care,  diligence,  and  economy  that  well -managed 
railroad  companies  ordinarily  exercise  in  the  operation  of 
their  own  roads,  he  is  entitled  to  stand  in  the  place  of  the 
receiver,  whose  agent  he  was,  and  to  be  reimbursed  for  his 
losses  and  damages.  The  judgment  of  this  court  is  that  the 
decree  below  be  reversed,  and  the  case  remanded,  with 
directions  to  proceed  in  accordance  with  the  principles 
herein  announced.     Reversed. 
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Archambbau  ef  al, 

Platt  et  al. 

\Supreme  Judicial  Court  of  Massachusetts,  May  i6,  i8gg.) 

Beceivers — Liability  after  Discharge  for  Prior  Injuries. — After  a 
railroad  receiver  has  turned  over  the  property,  and  has  been  dis- 
charged from  all  liability  occurring'  during  the  receivership,  an 
action  against  him  for  a  personal  injury  caused  by  negligence  in 
the  operation  of  the  road  during  the  receivership  cannot  be  main- 
tained. 

Exceptions  by  plaintiff  from  Worcester  county  superior 
court.     Exceptions  overruled, 

W,  A,  GiUy  for  plaintiffs. 

F,  P.  Gouldin^  and  W.  C  Mellish,  for  defendants. 

Holmes,  J.  These  are  actions  for  the  injury  which  was 
the  cause  of  action  in  Archambeau  z^.  Railroad  Co.,  170 
Mass.  272,  49  N.  E.  435,  but  the  present  actions  are  brought 
against  the  receivers  who  were  operating  the  road  on  August 
30,  1895,  the  time  of  the  alleged  tort.  On  August  31,  1895. 
the  receivers  turned  over  the  property  in  their  hands  to  the 
New  England  Railroad  Company;  and  on  December  18, 
1895,  by  a  decree  of  the  United  States  circuit  court,  their 
transfer  was  ratified,  and  they  were  '* discharged  from  all 
liability  with  respect  to  any  acts  or  omissions  of  them,  or 
either  of  them,  or  of  any  of  their  agents,  attorneys,  or  em- 
ployees.'* The  proceeds  of  the  sale  of  the  railroad  company 
were  distributed  by  the  same  decree.  At  the  trial  of  the 
present  cases,  the  judge  ruled  that  the  actions  could  not  be 
maintained,  and  the  plaintiffs  excepted.  They  now  contend 
that  they  have  a  right  to  prosecute  the  actions  to  judgment, 
in  order  to  fix  the  amount  due  to  them  as  a  first  step  towards 
asserting  a  lien  upon  the  property  turned  over  to  the  railroad 
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company  which  they  wish  to  claim  under  the  above  men- 
tioned decree. 

The  strongest  ground  for  the  plaintiffs  would  be  that  a 
receiver  is  not  a  corporation  sole,  and  that,  therefore,  his 
liability  must  be  personal,  even  if  he  is  entitled  to  indemnity 
out  of  the  funds  in  his  hands,  according  to  the  general  prin- 
ciple applied  to  trustees,  executors,  and  the  like.  But  the 
decisions  have  gone  very  far  in  distinguishing  between  the 
receiver's  official  and  personal  liability.  The  universal  prac  - 
tice  of  the  courts,  bold  as  it  may  seem  in  its  origin,  appears 
to  us  to  be  too  well  established  to  be  departed  from,  especi  - 
ally  in  a  case  like  the  present,  where  the  receivers  were  ap- 
pointed by  a  court  of  the  United  States,  and  where  the  de- 
fendants were  guilty  of  no  act  or  omission  which  would  have 
been  a  cause  of  action  apart  from  their  official  relation  to  one 
of  the  plaintiffs. 

The  plaintiffs  themselves  do  not  contend  that  they  could 
take  out  execution  against  the  defendants.  There  is  nothing 
in  the  hands  of  the  defendants,  as  receivers,  against  which 
an  execution  could  run.  And  in  the  case  of  receivers, 
appointed,  as  these  were,  by  a  court  of  the  United  States, 
the  language  of  the  supreme  court  of  the  United  States,  in 
discussing  a  part  of  the  act  of  1887,  now  embodied  in  Act 
Aug.  13,  1888,  c.  866,  §  3,  makes  it  plain  that  a  personal 
execution  could  not  be  taken  out.  Apart  from  statute,. we 
cannot  see  how  it  is  possible  to  justify  bringing  an  action 
which  it  is  admitted  never  can  result  in  satisfaction  from 
the  defendants.  The  language  of  the  supreme  court  of  the 
United  States,  to  which  we  have  referred,  and  the  decision  in 
the  case,  are  as  unfavorable  to  the  action  as  they  are  to 
the  execution.  The  language  is  as  follows:  "Actions 
against  the  receiver  are  in  law  actions  against  the  receiver- 
ship, or  the  funds  in  the  hands  of  the  receiver,  and  his  con- 
tracts, misfeasances,  negligences,  and  liabilities  are  official, 
and  not  personal,  and  judgments  against  him  as  re- 
ceiver are  payable  only  from  funds  in  his  hands."  The 
decision  or  very  strong  intimation  by  the  court  was  that  a 
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subsequent  receiver  could  be  sued  for  a  cause  of  action 
originally  arising  against  his  predecessor  in  office.  McNulta 
V.  Lochridge,  141  U.  S.  327,  332,  12  Sup.  Ct.  11.  This  nec- 
essarily implies  that  when  the  receiver  has  handed  over  the 
funds  in  his  hands,  and  has  been  discharged  by  decree^ 
his  liability  is  at  an  end.  Davis  v.  Duncan,  19  Fed. 
477,  17  Am.  &  Eng.  R.  Cas.  295;  Farmers'  Loan  & 
Trust  Co.  V,  Central  Railroad  of  Iowa,  2  McCrary, 
181,  186,  7  Fed.  537,  542;  Lehman  z;.  McQuown,  31  Fed. 
138,  140.  See  Reynolds  v,  Stockton,  140  U.  S.  254,  272, 
11  Sup.  Ct.  773.  The  opinion  expressed  by  the  courts 
of  the  United  States  is  that  of  the  state  courts  also,  and  is 
repeated  in  the  textbooks.  Ryan  z^.  Hays,  62  Tex.  42,47,^ 
23  Am.  &  Eng.  R.  Cas.  501 ;  Brown  v.  Gay,  76  Tex.  444,  42 
Am.  &  Eng.  R.  Cas.  23,  13  S.  W.  472  ;  Bond  v.  State,  68  Miss. 
648,  652,  9  South.  353;  Telegraph  Co.  v.  Jewett,  115  N.  Y. 
166,  21  N.  E.  1036;  McNulta  v,  Ensch,  134  111.  46,  24  N.  E. 
631 ;  Meara's  Adm*r  v.  Holbrook,  20  Ohio  St.  137  ;  Gluck  & 
B.Rec.  (2d  Ed.)  §82;  Beach,  Rec.  (2d  Ed.)  §§  720,  725,  802  ; 
Smith,  Rec.  §  92  ;  2  Elliott,  R.  R.  §  587. 

If  the  plaintiffs  have  any  lien  on  the  property  in  the  hands 
of  the  railroad  company, — as  to  which  we  express  no  opinion, 
— we  do  not  perceive  how  their  cases  would  be  bettered  by 
judgments  against  the  receivers.  In  Railway  Co.  v.  Johnson, 
151  U.S.  81,14  Sup.  Ct.  250,  and/fl'.,  76  Tex.  421,  13  S.  W. 
463,  which  was  a  proceeding  to  charge  the  company  which 
had  received  the  property  from  the  receiver,  the  receiver  was 
dropped  from  the  proceedings  before  the  case  reached  the 
supreme  court  of  the  United  States.  See,  also,  Farmers'^ 
Loan  &  Trust  Co.  v.  Central  Railroad  of  Iowa,  and  Davis  v. 
Duncan,  udz  supra ;  Railway  Co.  v.  Bloom's  Adm'r,  164  U.  S. 
636, 17  Sup.  Ct.  216;  Railroad  Co.  v,  Davis,  62  Miss.  271; 
Beach,  Rec.  (2d  Ed.)  §§384,  726;  2  Elliott,  R.  R.§581. 

Exceptions  overruled. 
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JOOST 

V, 

§ 

Bennett. 

{Supreme  Court  of  California^  Jan,  jo,  /8gg,) 

Railroad  Receiverships — President  Assisting  Receiver— Right  to 
Compensation.— A  president  of  a  railroad  in  the  hands  of  a  receiver 
cannot  recover  ag-ainst  the  receiver,  as  such,  for  services  readered 
at  the  latter's  request,  where  such  services  were  not  required  in 
carrying  on  the  business  of  the  road,  but  to  aid  and  supplement  the 
superintendeace  due  from  the  receiver  himself. 

Appeal  by  plaintiff  from  city  and  county  of  San  Francisco 
superior  court.     Affirmed, 

Mullany,  Grant  <Sf  Gushing^  for  appellant. 
Reddy^  Campbell  &   Metson   amd   Robt,  A,  Friedrich,  for 
respondent. 

Temple,  J.     This  is  an  appeal  by  the  plaintiff  from  the 
judgment,  and  from  an  order  refusing  a  new  trial.     The  ac- 
tion was  brought  and    prosecuted,  by   leave  of  the  court  in 
which   the  receiver  was  appointed,   against    the   defendant 
herein,  as  such  receiver,  for  causes  alleged  in  the  complaint. 
The  complaint  contains  two  causes  of  action.     In  the  first, 
after  showing  the  due  appointment  of  the  defendant,  it  is 
averred:     *'That  plaintiff   herein    was    employed    by,  and 
rendered  services  to,  said  Sanford  Bennett,  as  such  said  re- 
ceiver,  at  his   request,  in  the  necessary  and  proper  services 
and  management  of   the  property,  business,  and  operations 
of  said  San  Francisco  &  San  Mateo  Railway  Company,  and 
in  the  defense   of  its   interest,  and  in  the  prosecution  of  its 
rights    and   claims,    in  numerous  proceedings  and  actions  at 
law,  and  in  the  preparation  for  the  trials  of  said  actions,  and 
in  becoming   informed  upon  and  regarding  the  same,  and  in 
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settling  and   adjusting  the  claims  and  demands  made  in  and 
by  said   actions  against   said  San  Francisco  &  San  Mateo 
Railway  Company   and  its  property,  and  by  the  parties  and 
persons  who  were   and   are    prosecuting    their  said  claims 
against  sai3  railway  company  and  its  property  through  and 
by  said  actions.     That  said  services  were  performed  by  plain  - 
tiff  for  and  at  the  request  of  defendant,  as  aforesaid,  from  or 
about  the  1st  day  of  September,  A.  D.  1894,  to  the  1st  day 
of  March,  A.  D.  1896,  and  were  so  performed  in  and  concern- 
ing and  pertaining  to  the  rights,  property,  and  interests  of 
said  San  Francisco   &  San  Mateo  Railway  Company  under 
the  charge,  direction,  and  management  of  said  defendant,  as 
such  said  receiver,  and  in  the  following  causes  and  proceed  - 
ings,  viz. :      In  consulting,  advising,  and  operating  with  and 
instructing  said   defendants,  receiver,  and  his  legal  counsel 
and  attorneys,  in   the  following  actions  and  causes,  and  the 
property,  claims,  and  affairs  involved  therein,  viz.'*     Then 
follows  the  enumeration  of  38  different  actions,  by  their  titles > 
then  pending  against  the  said  corporation;  also,  the  state- 
ment of  a  controversy    between    said    corporation  and  the 
Market  Street  Railway  Company  in  regard  to  protecting  the 
franchise  for  railroad  purposes  on  Frederick  street;  also,  the 
controversy   with  the  same   street-railway   company    as  to 
mutual  accommodations  of  their  respective  railways  on  Va- 
lencia and  Fourteenth   streets,  Castro  and  Eighteenth,  Mis- 
sion and  Fourteenth,  and  Sixth  and  Harrison  streets,  Sixth 
and  Bryant  streets,  and  Fifth  and  Bryant  streets,  in  said  city 
and  county  of  San  Francisco;  also,  in  arranging  controversy 
between   the   corporation   and   said    Market  Street  Railway 
Company,  on  Stanyan  street,  between  Waller  and  Frederick; 
also,  in  resisting  attempts  made  by  and  on  behalf  of  the  board 
of  supervisors,  and  certain  members  composing  said  board, 
of  the  city  and  county  of  San  Francisco,  to  declare  and  order 
vacated  the    franchise   for  railroad   purposes  granted  to  the 
said  corporation.     Then  follows  an  averment  as  to  the  value 
of   the   said   services.     The  second  cause  of  action  stated  in 
the  complaint   is  for  the  rent   of  seven  certain  lots  of  land 
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alleged  to  belong  to  the  plaintiff.  It  is  charged  that 
defendant,  as  receiver,  **for  the  purposes  of  carrying  on  the 
traffic  of  the  railroad  of  said  railway  company,  or  of  main- 
taining its  railroad  for  the  purpose  of  carrying  passengers 
thereon,  and  maintaining  a  way  for  its  rolling  stock,  railroad, 
cars,  and  trains,**  rented,  hired,  occupied,  and  used  these 
lots.  Defendant,  in  his  answer,  denied  all  the  material  alle- 
gations of  the  complaint,  except  as  to  his  official  character. 
At  the  trial  a  jury  was  waived,  and  the  court  found,  in  effect, 
that  the  plaintiff  did  not  render  the  services  charged,  at  the 
request  of  the  receiver,  but  that  such  services  as  he  did  render 
were  rendered  in  his  character  as  president  of  the  railroad 
corporation.  As  to  the  second  cause  of  action,  the  court 
found  that  the  defendant  did  not  rent  any  of  the  land  from 
plaintiff,  and  did  not  contract  to  pay  him  rent  therefor. 
This  finding  is  abundantly  supported  by  the  evidence. 
Whatever  claim  Joost  may  have  for  the  use  and  occupation 
of  the  land,  he  certainly  had  no  claim  for  conventional 
rents. 

The  action  against  the  receiver,  as  such,  for  the  services 
which  it  is  averred  were  rendered  by  plaintiff,  cannot  be 
maintained.  The  service,  it  will  be  seen,  was  not  that 
required  in  continuing  and  carrying  on  the  business  of  the 
<:orporation,  but  was  to  aid  and  supplement  the  superintend- 
ence, which  was  due  from  the  receiver  himself.  It  is  presumed 
from  his  acceptance  that  the  receiver  was  competent  for  his 
position.  If  he  was  not,  and  needed  such  advice  as  is  charged 
in  the  complaint  he  received  from  the  plaintiff,  he  should  hjave 
paid  for  it  himself;  and  the  court,  in  the  settlement  of  his 
accounts,  would  be  justified  in  refusing  to  allow  credit  for 
such  disbursements.  It  appears  that  the  receiver  was  allowed 
4!5l2,000  for  23  months*  service  as  receiver,  and  for  his  attorney 
he  was  allowed  $16,000  more.  The  entire  property  was  sold 
for  $300,000.  We  are  not  in  a  position  to  say  that  the 
allowance  was  unreasonable,  but  it  was  a  good  deal  to  pay 
for  superintendence.  But  in  no  possible  case  could  such  a 
suit  be  maintained.     Neither  Joost,  for  services  of  this  char- 
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acter,  nor  the  attorney  for  the  receiver,  had  any  claim  directly 
against   the  property  in  the   hands  of   the   receiver.     If  the 
allowance  had  been  made,    it  would  have  been  made,  not  to 
Joost,  but  to  the  receiver,  for  moneys  properl3'  expended  by 
him.     Smith,  Rec.  §  129;   Stuart  v.  Boulware,   133  U.  S.  78, 
10  Sup.  Ct.  242.     The  charges  of  the  plaintiff  for  services  are, 
in   this  respect,  exactly  like  the  expenses  of   administration 
incurred  as   an  administrator.     See,  on   this  subject,  Gur- 
nee    v.    Maloney,    38    Cal.    85;     Firebaugh   v,    Burbank, 
121     Cal.    186,  53    Pac.    560;     In   re   Kasson's    Estate  119 
Cal.  489,  51  Pac.   706;    In  re   Kruger's   Estate    (Sac.    No. 
532,  filed  Jan.  25,  1899)  55  Pac.  1056.     It  may  be  that  a  case 
might   arise  where  such  an  allowance  would  be  proper,  but 
that  is  a  matter  to  be  determined  in  the  first  instance  by  the 
court  whose  ofl&cer  the  receiver  is ;  and  when  an  allowance  is 
made,  as  already  stated,  it  will  not  be  to  the  attorney  or  the 
other  counsel  who  have  aided  the  receiver  by  advice,  but  to 
the  receiver,    as  a   proper  expenditure  made   by  him.     The 
trial   court  found  that  such  services  as  were   rendered   by 
plaintiff  in  regard  to  the  litigation  set  out  in  the  complaint 
were  rendered  by  him  as  president  of  the  corporation.     This 
may  be  so.     Upon  the  statement  found  in  the  record,  it  is 
difficult  to  determine  this  matter.     It  is  said  the  receiver  was 
appointed  at  the  instance  of  creditors.     If  those  creditors  had 
liens  upon   the   property,  the  receiver  would  not  have  been 
interested  in  pending  suits  for  damages  against  the  corpora- 
tion, wherein  personal  judgments  only  could  have  been  recov- 
ered. If  the  receiver  represented  unsecured  demands,  he  would 
be  interested ;  but  in  no  case  should  the  receiver  have  under- 
taken the  defense  of  suits  pending  when  he  was  appointed 
receiver,  unless  directed  or  authorized  to  do  so  by  the  court. 
It  was  for  the  court,  and  not  for  the  receiver,  to  determine 
what  actions  against  the  corporation  the  receiver  should  defend 
at  the  charge  of  the  fund  which  he  held  for  the  court.     It  does 
not  appear  that  the  receiver  was  directed  to  defend  any  of  these 
suits.     Many  of   them  are  shown  to  have  been  actions  for 
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damages  which  were  pending  when  the  receiver  was  appointed- 
That  the  receiver  was  interested  in  them  is  not  shown,  except 
as  to  one  case ;  but  the  stockholders  certainly  were  interested, 
and  Joost,  as  president  of  the  corporation,  was  interested. 
Upon  the  other  ground,  however,  it  is  evident  that  this  suit 
cannot  be  maintained.     Judgment  and  order  affirmed. 

We  concur :     Mcfarland,  J. ;  Henshaw,  J. 


Louisville  Trust  Co. 

V. 

Louisville,  N.  A.  &  C.  Ry.  Co.  ef  aL 

{Supreme  Court  of  the  United  States^  May  22^  fSpg.) 

Railroad  Mortgages— Foreclosure — Unsecured  Claims— Priority.* 
— Other  inquiries  arise  in  railroad  foreclosure  proceeding's  accom- 
panied by  a  receivership  than  the  mere  matter  of  the  amount  of  the 
debt  of  the  mortgag"or  to  the  mortg-agee ;  and  it  is  the  duty  of  a 
court  entertaining  such  foreclosure  proceeding  to  give  to  certain 
limited  unsecured  claims  a  priority  over  the  debts  secured  by  the 
mortgage. 

Same — Same— Rights  of  Stockholders.— No  proceedings  to  fore- 
close a  railfoad  mortgage  can  be  rightfully  carried  to  consummation 
which  recognize  and  preserve  any  interest  in  the  stockholders 
without  recognizing-  and  preserving  the  rights  of  the  general  cred- 
itors of  the  railroad  company,  which  are  superior  to  those  of  the 
stockholders. 

Same  —  Same  —  Collusion  between  Mortgagor  and  Mortgagee — 
Rights  of  Intervening  Creditor. — An  intervening  petition  in  such 
proceedings  charged  that  they  were  for  the  benefit  alone  of  bond- 
holder and  stockholder,  and  under  an  agreement  between  the  two 
for  a  sale  and  purchase  for  both,  and  with  a  view  of  thereby  exclud- 
ing- from  any  interest  in  the  property  all  unsecured  creditors  of  the 
mortgag-or.  And  this  allegation  was  strongly  supported  by  facts 
appearing-  in  the  record.  And  it  also  appeared  that  such  proceed- 
ing's were  initiated  within  a  few  days  after  a  decree  of    a  circuit 

*See  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  872. 
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court  of  appeals  which  cast  upon  the  mortg-agror  a  larg^e  amount  of 
unsecured  indebtedness.  Held,  that  the  trial  court  should  have 
made  inquiry,  and  ascertained  that  no  such  purpose  as  alleged  in 
such  petition  was  to  be  consummated  by  the  foreclosure  proceeding's. 
Same— Sams — Intervention— Laches.— Where  the  bill  in  such  fore- 
closure proceedings  was  filed  in  the  avowed  interest  of  'all  creditors 
of  the  mortgag'or,  such  intervening  creditor  was  warranted  in 
waiting"  a  reasonable  time  after  the  commencement  of  the  proceed- 
ings before  filing  its  petition ;  the  unsecured  creditors  not  being 
bound  to  presume  that  the  proceedings  were  for  the  purpose  of  pro- 
tecting the  stockholders  at  their  expense. 

On  Writ  of  Certiorari  to  the   Circuit   Court  of  Appeals 
for  the  Seventh  Circuit.     Reversed  and  remanded. 

The  facts  in  this  case  are  as  follows:  The  Louisville, 
New  Albany  &  Chicago  Railway  Company,  hereinafter 
called  the  **New  Albany  Company,''  in  1889  and  1890 
placed  a  guaranty  upon  $1,185,000  of  the  first  «  „*  ^ 
mortgage  bonds  of  a  Kentucky  railroad  cor- 
poration. In  April,  1890,  the  New  Albany  Company, 
guarantor,  commenced  a  suit  in  the  circuit  court  of  the 
United  States  for  the  district  of  Kentucky  against  divers 
parties  claiming  to  hold  such  bonds  to  have  the  guaranty 
declared  void.  In  1894  that  court  rendered  a  final  decree, 
sustaining  its  contention,  and  adjudgipg  the  guaranty  idtra 
vires ^  and  void.  69  Fed.  431.  From  that  decree,  the 
holders  of  the  guaranty  bonds  appealed  to  the  circuit  court 
of  appeals  for  the  Sixth  circuit,  which,  in  June,  1896,  re- 
versed the  decree  of  cancellation,  and  held  the  guaranty 
binding.  43  U.  S.  App.  550,  22  C.  C.  A.  378,  and  75  Fed. 
433.  On  application  of  the  New  Albany  Company,  the  case 
was  then  removed  on  certiorari  to  this  court,  and  at  the 
time  of  the  proceedings  hereinafter  referred  to  was  still 
undecided.  Judgment  therein  has  since  been  entered  sus- 
taining the  guaranty.  Louisville,  N.  A.  &  C.  Ry.  Co.  v, 
Louisville  Trust  Co.,  174  U.  S.  — ,  19  Sup.  Ct.  817. 

After  the  decision  in  the  circuit  court  of  appeals,   and   on 
August   24,  1896,   one  John   T.    Mills,  Jr.,  commenced  an 
15  (N  9)  A  A  E  R  Cas— 17 
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action  in  the  circuit  court  of  the  United  States  for  the  district  of 
Indiana,  alleging  that  he  was  a  creditor  of  the  New  Albany 
Company  to  the  amount  of  $494,911.35.  That  company  ap- 
peared and  confessed  judgment,  and  an  execution  was  issued 
and  returned  unsatisfied.  Whereupon  Mills  filed  his  bill  of 
complaint  in  the  same  court,  based  upon  this  unsatisfied 
execution,  and  praying  the  appointment  of  a  receiver.  The 
bill  set  forth  the  property  belonging  to  the  judgment  debtor, 
the  New  Albany  Company,  alleged  that  its  capital  stock 
amounted  to  $16,000,000,  of  which $7 ,000,000  was  preferred; 
that  its  outstanding  funded  debt,  divided  into  five  classes, 
amounted  to  $7,700,000  in  6  per  cent,  bonds,  and  $6,100,000 
in  5  per  cent,  bonds.  The  bill  also  alleged  the  existence  of 
a  floating  debt,  amounting  to  nearly  $1,000,000,  consisting 
of  outstanding  notes  and  other  obligations,  held  by  the 
complainant  and  other  dona ^de  creditors.  It  then  set  forth 
the  guaranty  of  the  bonds  of  the  Kentucky  railroad  company, 
the  proceedings  in  court  by  which  the  guaranty  had  been 
sustained,  and  averred  that  the  officers  of  the  defendant 
company  reported  a  diminution  of  current  earnings  by  reason 
of  a  short  wheat  crop  and  lessened  traffic,  and  that  it  would 
be  impracticable  to  realize  from  the  earnings  after  the  payment 
of  operating  expenses,  taxes,  and  rentals  a  sum  sufiicient  to 
pay  the  shortly  accruing  mortgage  interest.  The  bill  also 
alleged  many  matters,  among  others  the  fact  that  the  lines 
of  the  New  Albany  Company  were  in  three  different  states, 
and  subject  to  the  jurisdiction  of  different  courts,  which 
seemed  to  justify  the  taking  possession  of  the  property  by 
a  receiver  to  prevent  its  dismemberment  or  any  disturbance 
of  its  continued  operations  as  a  common  carrier.  The  prayer 
of  the  bill  was  : 

'^Inasmuch,  therefore,  as  the  complainant  has  no  adequate 
remedy  at  law  for  the  gjrievances  hereinbefore  stated,  and 
can  only  have  relief  in  equity,  he  files  this  bill  of  complaint 
in  behalf  of  himself  and  all  others  in  like  relation  to  the 
said  property,  and  prays  that  due  process  of  law  issue 
against  the  defendant,   the  Louisville,  New   Albany  &  Chi- 
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cage  Railway  Company,  and  that  it  be  summoned  to  appear 
in  this  court,   and   answer  this  bill,  but  without  oath,    all 
answers  under  oath  being  hereby  expressly  waived  under  the 
rules  to  stand  to  and  abide  by  such  orders  and  decrees  as  the 
judges  of  this  court  may  from  time  to  time  enter  in  the  prem- 
ises ;  that  for  the  purpose  of  enforcing  the  rights  of  complain  - 
ant  and  all  other  creditors  of  said  insolvent  corporation  ac- 
cording to  their  due  equities  and  priorities,  and  to  preserve 
the  unity  of  the  said  railway  system  as  it  has  been  and  now  is 
maintained  and  operated,  and    to    prevent    the    disruption 
thereof  by  the  separate  attachments,  executions,  or  levies, 
this  court  will  forthwith  appoint  a  receiver  for  the  entire  rail  - 
road ;     *    *    *     that  the  court  will  fully  administer  the  trust 
fund,  in  wiiich  the  complainant  is  interested  as  a  judgment 
creditor,  and  will  for  such  purpose  marshal  all  the  assets  of 
said  insolvent  corporation,  and  ascertain  the  several    liens 
and  priorities  existing  upon  the  said  system  of  railways  or 
any  part  thereof,  and  the  amount  due  upon  each  and  every  of 
such  liens,  whether  by  mortage  or  otherwise,  and  enforce  and 
decree  the  rights,  liens,  and  equities  of  each  and  all  of  the 
creditors  of  the  said  Louisville,  New  Albany  &  Chicago  Rail- 
way Company,  as  the  same  may  be  finally  ascertained  and 
decreed  by  the  court  upon  the  respective  claims  and  interven- 
tions of  several  of  such  creditors  or  lienors  in  and  to,  not  only 
the  said  line  of  railroad,  appurtenances,  and  equipment,  or 
any  part  of  them,  but  also  to  and  upon  each  and  every  por- 
tion of  the  assets  and  property  of  the  said  insolvent  corpora- 
tion ;  and  that  said  railroad  and  all  the  assets  of  such  corpora- 
tion shall  be  sold  by  proper  decree  of  the  court,  and  the  pro- 
ceeds divided  among  the  different  creditors  according  as  their 
liens  and  priorities  may  be  decreed  by  the  court ;  and  for  such 
other  and  further  relief  as  to  the  court  may  seem  proper,  and 
as  may  be  necessary  to  further  enforce  the  rights  and  equities 
of  the  complainant  and  all  other  creditors  of  such  corpora- 
tion." 

The  New  Albany  Company  appeared  by  its  general  solic- 
itor, filed  its  answer,  admitting  the  material  allegations  of  the 
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bill,  and  interposing  no  objections;  whereupon  the  court 
made  an  order  appointing  as  receiver  a  gentleman  who  was 
the  vice  president  of  the  company  and  its  general  manager. 
The  order  of  appointment  was  in  the  ordinary  form  of  such 
orders. 

All  of  these  proceedings,  including  the  filing  of  the 
original  complaint,  the  confession  of  judgment,  the  issue 
and  return  of  the  execution,  the  filing  of  the  bill,  and  the 
appointment  of  a  receiver,  took  place  on  the  same  day,  to 
wit,  August  24th.  Up  to  this  time  there  had  been  no 
default  in  any  of  the  interest  due  on  the  several  series  of 
bonds.  On  November  12,  1896,  the  trustees  in  one  of  the 
mortgages  (one  executed  May  1,  1890)  filed  a  bill  of  fore- 
closure, alleging  default  in  the  payment  of  interest  on 
November  1,  1896.  On  the  same  day  the  trustee  in  another 
mortgage,  dated  January  1,  1896,  filed  a  similar  bill,  alleging 
default  on  October  1 ,  1896.  On  November  24,  1896,  the  court, 
on  application  of  the  receiver,  entered  an  order  authorizing 
the  receiver  to  borrow  $200,000  on  receiver's  certificates, 
payable  out  of  the  earnings,  and  expend  the  same  in  the 
construction  of  new  bridges,  the  repair  of  freight  cars  and 
engines,  the  ballasting  and  making  new  alignment  of  track, 
and  the  equipment  of  engines  and  cars  with  air  brakes  and 
automatic  couplers.  What  action  was  taken  under  this  order 
is  not  disclosed  in  the  record,  although  the  final  decree  pro- 
vided for  payment  in  advance  of  the  bonds  **of  any  indebted- 
ness of  said  receiver  which  has  not  been  or  shall  not  be  paid 
out  of  the  earnings  and  income  of  the  property  coming  into 
the  hands  of  said  receiver.'*  On  the  14th  day  of  December, 
1896,  the  trustee  in  a  mortgage  executed  September  1,  1894, 
commenced  foreclosure,  alleging  default  on  December  1, 1896. 
On  the  21st  of  December,  1896,  an  order  of  consolidation  was 
made  of  these  several  foreclosure  suits. 

On  the  23d  of  January,  1897,  the  petitioner,  the  Louisville 
Trust  Company,  filed  its  petition,  asking  generally  to  be 
admitted  to  appear  in  the  suit,  and  to  take  such  steps  and 
proceedings  in   its  own  behalf  as  it  might  deem  necessary 
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which  petition  was  sustained,  and  leave  granted  accordingly. 
This  petition  alleged  the  indorsement  heretofore  referred  to 
of  the  bonds  of  the  Kentucky  railway  company  by  the  New 
Albany  Company,  that  it  (the  petitioner)  was  the  holder  of 
$125,000  of  those  bonds,  and  had  obtained  a  decree  adjudg- 
ing the  validity  of  the  guaranty. 

On  the  same  day  the  various  parties  to  the  foreclosure 
suits  having  all  appeared  and  filed,  so  far  as  was  necessary, 
answers  admitting  the  allegations  of  the  bills,  a  decree  was 
entered  foreclosing  the  three  mortgages  in  suit,  and  directing 
a  sale  of  the  property. 

On  February  27, 1897,  the  Louisville  Trust  Company  filed 
a  full  intervening  petition,  verified  by  affidavit,  setting  forth 
the  guaranty  of  the  Kentucky  bonds,  its  ownership  of  $125,000 
of  them,  the  decree  of  the  court  of  appeals  and  the  certiorati 
obtained  from  this  court  by  the  New  Albany  Company,  the 
proceedings  in  the  action  instituted  by  John  T.  Mills,  Jr.,  in 
respect  to  which  it  alleged  that  "the  said  J.  T.  Mills,  Jr., 
claimed  to  be  a  creditor  to  the  amount  of  $494,911.35,  but 
did  not  disclose  or  discover  to  the  court  in  his  proceedings 
that  he  was  not  a  general  creditor,  but  he  was  at  the  time,  if 
a  creditor  at  all,  secured  with  collateral  securities,  the  value 
whereof  is  unknown  to  your  petitioner.  And  the  petitioner 
charges  that  the  proceedings  in  behalf  of  the  said  John  T. 
Mills,  Jr.,  were  procured  by  the  said  New  Albany  Company 
for  the  purpose  of  hindering  and  delaying  the  general  or 
unsecured  creditors  of  the  said  company  in  the  enforcement 
of  their  debts,  and  that  since  the  entry  of  the  said  order  of 
appointment  no  step  has  been  taken  in  the  said  cause  either 
to  ascertain  or  to  bring  into  court  the  assets  which  are 
subject  to  the  pa>inent  of  the  said  debts,  and  no  proceeding 
has  been  taken  to  notify  or  to  bring  before  the  court  the 
said  general  or  unsecured  creditors."  It  then  set  forth  the 
filing  of  the  foreclosure  bills,  the  entry  of  the  decree  of 
foreclosure,  and  alleged  *'that  prior  to  the  entry  of  the  said 
decree  the  holders  of  the  bonds  secured  by  the  mortgages 
to  the  Farmers'  Loan  &   Trust  Company  and  the  Central 
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Trust  Company  aforesaid,  and  the  holders  of  the  preferred 
and  common  stock  of  the  said  Louisville,  New  Albany  & 
Chicago  Railway  Company,  or  a  part  thereof,  had  entered 
into  an  arrangement  or  agreement  for  the  purpose  of  procur- 
ing the  sale  of  the  said  property,  its  purchase  by  and  in 
behalf  of  the  parties  entering  into  such  combination  and 
reorganization  thereof,  and  the  issue  of  securities  to  the 
said  parties,  including  said  stockholders,  without  the  pay- 
ment of  the  debts  and  liabilities  of  the  said  company,  and 
for  the  purpose  of  hindering  and  delaying  the  said  creditors, 
and  with  a  view  to  prevent  the  collection  or  enforcement  of 
such  debts  and  liabilities,  and  that  the  said  decree  of  sale 
was  obtained  by  the  said  company  and  said  complainants  in 
order  to  carry  out  such  unlawful  purpose,  and  to  prevent  the 
general  or  unsecured  creditors  of  the  said  company  from 
having  an  opportunity  to  be  heard  in  matters  arising  in  the 
said  cause." 

It  also  alleged  that  the  New  Albany  Company  was 
formed  by  consolidation,  and  that  one  of  the  consolidating 
companies  was  a  corporation  of  Illinois,  and  had  its  property 
in  that  state;  that  it  had  no  power  to  enter  into  such  con- 
solidation, as  had  been  decided  by  the  supreme  court  of  that 
state ;  and  therefore  that  the  mortgages  executed  by  the  New 
Albany  Company,  and  which  were  being  foreclosed,  were 
not  liens  upon  so  much  of  its  property  as  had  belonged  to 
the  Illinois  corporation,  and  was  situated  in  that  state.  It 
also  claimed  that  under  the  provisions  in  the  mortgages  there 
had  been  no  such  default  as  justified  a  foreclosure,  and  prayed 
as  follows : 

** Wherefore  your  petitioner  prays  that  the  decree  of  fore- 
closure and  sale  heretofore  entered  in  this  cause  be  set  aside, 
that  the  pretended  consolidations  herein  mentioned  be  ad- 
judged void,  and  that  the  said  mortgages  before  mentioned  be 
declared  to  be  invalid ;  that  this  cause  be  referred  to  a  com- 
missioner to  ascertain  and  report  what  assets  of  the  said 
New  Albany  Company  are  embraced  by  any  liens,  and  what 
are  not  so  included,  and  the  amounts  and  descriptions  thereof ; 
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and  that,  among  other  things,  the  master  be  directed  to  ascer - 
tain  what  portion  of  the  capital  stock  has  not  been  paid  for, 
and  the  amounts  due  thereon ;  and  that  the  receiver  herein  be 
directed  to  take  steps  to  enforce  the'coHection  of  any  amounts 
dne  to  the  said  company ;  that  due  and  proper  advertisement 
be  given  for  the  proof  of  debts,  and  that  said  master  be  directed 
to  ascertain  and  report  the  names  of  the  creditors  herein, 
and  the  amounts  of  debts  due  to  them ;  that  it  be  adjudged 
that  the  said  master  ascertain  what  net  earnings  have  accrued, 
and  shall  hereafter  accrue,  from  the  operation  of  the  said  rail- 
way in  the  hands  of  the  receiver,  and  that  the  amount  thereof 
be  adjudged  and  declared  to  be  a  fund  to  be  distributed  among 
the  general  and  unsecured  creditors  of  the  said  company;  and 
that  all  such  other  and  further  proceedings  be  had  for  the  sale 
of  the  assets  of  the  said  company,  and  the  distribution  thereof, 
according  to  law  and  the  rights  of  the  parties/* 

On  the  9th  of  March,  1897,  its  petition  was  denied.  On 
the  10th  of  March  a  sale  was  made  by  the  master  appointed 
therefor,  and  on  the  same  day  his  report  thereof  was  filed, 
and  the  sale  confirmed.  An  appeal  was  taken  by  the  Louis- 
ville Trust  Company  to  the  court  of  appeals  of  the  Seventh 
circuit,  which  appeal  was  argued  on  the  16th  day  of  Novem- 
ber, 1897.  On  the  5th  of  February,  1898,  the  decree  of  the 
circuit  court  was  affirmed.  56  U.  S.  App.  208,  28  C.  C.  A. 
202,  and  84  Fed.  539.  Whereupon  application  was  made  to 
this  court,  and  the  proceedings  were  brought  before  it 
by  certiotari. 

Swager  Sherley  and  St,  John  Boyle ^  for  petitioner. 
A,  H,  JolirUy  H,  B.   Turner y  G,    W,  Kretzingety  and  E, 
C.  Field,  for  respondent. 

Mr.  Justice  Brewer,  after  stating  the  facts  in  the  fore- 
going language,  delivered  the  opinion  of  the  court. 

The  questions  in  this  case  are  novel  and  important.  They 
arise  on  the  foreclosure  of  certain  railroad  mortgages,  and 
suggest  to  what  extent  the  same  rules  and  considerations 
obtain  in  them  as  in  the  foreclosures  of  ordinary  mortgages 
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Upon  real  estate.  It  fi:oes  without  saying  that  the  proceeding 
in  the  foreclosure  of  an  ordinary  mortgage  on  real  estate  is 
simple  and  speedy.  No  one  need  be  considered  except  the 
mortgagor  and  mortgagee*  and  if  they  concur  in  the  disposi- 
tion of  the  foreclosure  it  is  suflScient,  and  the  court  may 
properly  enter  a  decree  in  accordance  therewith.  Other 
parties,  although  claiming  rights  in  antagonism  to  both  or 
either  mortgagor  and  mortgagee,  may  be  considered  outside 
the  scope  of  the  foreclosure,  and  whatever  rights  they  may 
have  may  properly  be  relegated  to  independent  suits. 

But  this  court  long  since  recognized  the  fact  that  in  the 
present  condition  of  things  (and  all  judicial  proceedings  must 
be   adjusted  to   facts  as   they   are)    other   inquiries    arise  in 

railroad  foreclosure  proceedings  accompanied  by 
Jw^Fore-*^*"  a  receivership  than  the  mere  matter  of  the 
Unsecured  amount  of   the  debt  of  the  mortgagor  to  the 

Olalxns— Priority.  **    ^ 

mortgagee.  We  have  held  in  a  series  of  cases 
tl;iat  the  peculiar  character  and  conditions  of  railroad  prop- 
erty not  only  justify,  but  compel,  a  court  entertaining  fore- 
closure proceedings  to  give  to  certain  limited  unsecured  claims 
a  priority  over  the  debts  secured  by  the  mortgage.  It  is 
needless  to  refer  to  the  many  cases  in  which  this  doctrine  has 
been  affirmed.  It  may  be,  and  has  often  been  said,  that  this 
ruling  implies  somewhat  of  a  departure  from  the  apparent 
priority  of  right  secured  by  a  contract  obligation  duly  made 
and  duly  recorded,  and  yet  this  court,  recognizing  that  a 
railroad  is  not  simply  private  property,  but  also  an  instru- 
ment of  public  service,  has  ruled  that  the  character  of  its 
business,  and  the  public  obligations  which  it  assumes,  justify 
a  limited  displacement  of  contract  and  recorded  liens  in 
behalf  of  temporary  and  unsecured  creditors.  These  con- 
clusions, while  they  to  a  certain  extent  ignored  the  positive 
promises  of  contract  and  recorded  obligations,  were  enforced 
in  obedience  to  equitable  and  public  considerations.  We 
refer  to  these  matters,  not  for  the  sake  of  reviewing  those 
decisions,  but  to  note  the  fact  that  foreclosure  proceedings  of 
mortgages   covering  extensive   railroad   properties   are   not 
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necessarily  conducted  with  the  limitations  that,  attend   the 
foreclosures  of  ordinary  real -estate  mortgages. 

We  notice,  again,  that  railroad  mortgages,  or  trust  deeds, 
are  ordinarily  so  large  in  amount  that  on  foreclosure  thereof 
only  the  mortgagees,  or  their  representatives,  can  be  con- 
sidered as  probable  purchasers.  While  exceptional  cases 
may  occur,  yet  this  is  the  rule,  as  shown  by  the  actual  facts 
of  foreclosure  proceedings,  as  well  as  one  which  might  be 
expected  from  the  value  of  the  property  and  the  amount  of 
the  mortgage. 

We  may  not  shut  our  eyes  to  any  facts  of  common  knowl- 
edge. We  may  not  rightfully  say  that  the  contract  of 
mortgage  created  certain  rights,  and  that  when  those  rights 
are  established  they  must  be  sustained  in  the  courts,  and  no 
inquiry  can  be  had  beyond  those  technical  rights.  We  must 
therefore  recognize  the  fact,  for  it  is  a  fact  of  common  knowl- 
edge, that,  whatever  the  legal  rights  of  the  parties  may  be, 
ordinarily  foreclosures  of  railroad  mortgages  mean,  not  the 
destruction  of  all  interest  of  the  mortgagor,  and  a  transfer  to 
the  mortgagee  alone  of  the  full  title,  but  that  such  proceedings 
are  carried  on  in  the  interests  of  all  parties  who  have  any 
rights  in  the  mortgaged  property,  whether  as  mortgagee, 
creditor,  or  mortgagor.  We  do  not  stop  to  inquire ,  because 
the  question  is  not  presented  by  this  record,  whether  a  court 
is  justified  in  permitting  a  foreclosure  and  sale  which  leaves 
any  interest  in  the  mortgagor,  to  wit,  the  railroad  company 
and  its  stockholders,  and  ought  not  always  to  require  an 
extinction  of  all  the  mortgagor's  interest,  and  a  full  transfer 
to  the  mortgagee,  representing  the  bondholders.  Assuming 
that  foreclosure  proceedings  may  be  carried  on  to  some 
extent  at  least  in  the  interests  and  for  the  benefit  of  both 
mortgagee  and  mortgagor  (that  is,  bondholder  and  stock- 
holder), we  observe  that  no  such  proceedings  can  be  right- 
fully carried  to  consummation  which  recognize  and  preserve 
any  interest  in  the  stockholders  without  also  recognizing  and 
Pireserving  the  interests,  not  merely  of  the  mortgagee,  but  of 
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every  creditor  of  the  corporation.  In  other  words,  if  the 
bondholder  wishes  to  foreclose  and  exclude  inferior  lien- 
holders  or  general  unsecured  creditors  and  stockholders,  he 

may  do  so ;  but  a  foreclosure  which  attempts  to 
SiaKtolfsSi-    preserve  any   interest  or  right   of  mortgagor  in 

lioldora. 

the  property  after  the  sale  must  necessarily 
secure  and  preserve  the  prior  rights  of  general  creditors 
thereof.  This  is  based  upon  the  familiar  rule  that  the  stock - 
holders*s  interest  in  the  property  is  subordinate  to  the  rights 
of  creditors.  First,  of  secured,  and  then  of  unsecured, 
creditors.  And  any  arrangement  of  the  parties  by  which  the 
subordinate  rights  and  interests  of  the  stockholders  are 
attempted  to  be  secured  at  the  expense  of  the  prior  rights  of 
either  class  of  creditors  comes  within  judicial   denunciation. 

Now,  the  intervening  petition  of  the  petitioner,  duly 
verified,  directly  charged  that  the  foreclosure  proceedings 
were  for  the  benefit  alone  of  bondholder  and  stockholder,  and 

under  an  agreement  between  the  two  for  a  sale 
cSSSri^Jb?"  and  purchase  for  both,  and  with  a  view  of 
gdjMort^we-  thereby  excluding  from  any  interest  in  the 
veninff creditor,  property  all  uusccured  creditors;  that  this 
agreement  was  entered  into  after  and  in  consequence  of  the 
decree  of  the  United  States  courts  of  appeals  adjudging  the 
New  Albany  Company  liable  on  its  guaranty.  If  that  fact 
be  true,  would  it  not  be — and  we  quote  the  language  of  the 
court  of  appeals — '*a  travesty  upon  equity  proceedings"? 
Can  it  be  that  when  in  a  court  of  law  the  right  of  an  unsecured 
creditor  is  judicially  determined,  and  that  judicial  determina- 
tion carries  with  it  a  right  superior  to  that  of  the  mortgagor, 
the  mortgagor  and  mortgagee  can  enter  into  an  agreement  by 
which,  through  the  form  of  equitable  proceedings,  all  the 
right  of  this  unsecured  creditor  may  be  wiped  out,  and  the 
interest  of  both  mortgagor  and  mortgagee  in  the  property 
preserved  and  continued?  The  question  carries  its  own 
answer.     Nothing  of  the  kind  can  be  tolerated. 

Beyond  the  positive  and   verified  statement  of  the  petition 
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of  the  Louisville  Trust  Company  are  many  facts  appearing 
in  the  record  which  strongly  support  this  allegation.  That 
a  corporation  whose  stock  consists  of  $16,000,000,  $7,000,000 
of  which  is  preferred  stock,  all  of  which  must  be  expected 
to  be  wiped  out  if  a  mortgage  interest  of  $13,800,000  is 
fully  asserted,  hastens  into  court  and  confesses  judgment 
on  an  alleged  unsecured  liability;  on  the  same  day  res- 
ponds to  an  application  for  a  receiver,  and  assents  thereto ; 
makes  no  effort  during  the  receivership  to  prevent  default 
in  interest  obligations;  tacitly,  at  least,  consents  to  an 
order  made  on  application  of  the  receiver  for  the  issue  of 
$200,000  worth  of  receiver's  certificates  in  aid  of  betterments 
on  the  road,  when  the  same  sum  might  have  paid  the  interest 
and  delayed  the  foreclosure ;  and,  wheil  foreclosure  bills  are 
filed,  not  only  makes  no  denial,  but  admits  all  the  averments 
of  mortgage  obligation  and  default, — in  other  words,  seems 
a  debtor  most  willing  to  have  all  its  property  destroyed,  and 
this  because  of  one  short  wheat  crop, — these  matters  suggest, 
at  least,  that  there  is  probable  truth  in  the  sworn  averment 
of  the  petitioner  that  all  was  done  by  virtue  of  an  agreement 
between  mortgagee  and  mortgagor  (bondholder  and  stock- 
holder) to  preserve  the  relative  interests  of  both,  and  simply 
extinguish  unsecured  indebtedness.  When,  in  addition  to 
this  fact,  it  appears  that  these  proceedings  are  initiated 
within  a  few  days  after  a  decree  of  the  circuit  court  of 
appeals, — a  decree  final,  unless  brought  to  this  court  for 
review '  in  its  discretion  by  certiorari, — and  that  a  large 
amount  of  unsecured  indebtedness  was  by  that  decree  cast 
upon  the  mortgagor,  we  cannot  doubt  that  such  a  condition 
of  things  was  presented  to  the  trial  court  that  it  ought,  in 
discharge  of  its  obligations  to  all  parties  interested  in  the 
property,  to  have  made  inquiry,  and  ascertained  that  no  such 
purpose  as  was  alleged  in  the  intervening  petition  was  to  be 
consummated  by  the  foreclosure  proceedings. 

It  is  said  by  the  appellee  that  the  Louisville  Trust  Company 
was  dilatory,   and  that  by  reason   thereof  it  was  not  entitled 
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to  consideration  in  a  court  of  equity.     There  is  some  founda- 
tion for  this  contention,  and  yet  there  was  not 
lourvention-      such  delay  as  justified   the  court  in  refusing  to 

enter  upon  an  inquiry.  Indeed,  it  does  not 
appear  that  either  the  circuit  court  or  the  circuit  court  of 
appeals  considered  the  petitioner  dilatory,  or  denied  its 
application  on  the  ground  of  delay.  It  must  be  borne  in 
mind  that  the  bill  of  complaint  filed  on  August  24th  by  one 
who  had  that  day  become,  by  consent  of  the  defendant,  a 
judgement  creditor,  was  affirmatively  **for  the  purpose  of 
enforcing  the  rights  of  complainant  ^nd  all  other  creditors  of 
said  insolvent  corporation  according  to  their  due  equities  and 
priorities,'*  and  to  **decree  the  rights,  liens,  and  equities  of 
each  and  all  of  the  creditors  of  the  said  Louisville,  New 
Albany  &  Chicago  Railway  Company  as  the  same  may  be 
finally  ascertained  and  decreed  by  the  court  upon  the 
respective  claims  and  interventions  of  several  of  such 
creditors  or  lienors  in  and  to  not  only  the  said  line  of 
railroad  appurtenances  and  equipment  or  any  part  of  them, 
but  also  to  and  upon  each  and  every  portion  of  the  assets 
and  property  of  the  said  insolvent  corporation." 

Although  this  bill  was  filed  in  the  avowed  interest  of  him- 
self and  all  other  creditors,  no  action  was  taken  to  notify 
any  creditors,  or  to  bring  them  into  court  to  present  their 
several  claims.  Any  creditor  might  well  have  waited,  even 
with  knowledge  of  what  had  taken  place,  and  after  an 
examination  of  the  bill  thus  filed,  until  publication  or  other 
notice.  AVhether  this  petitioner  was  in  fact  aware  of  these 
proceedings  is  not  disclosed.  Even  if  it  were,  its  waiting  a 
reasonable  time  for  what  in  the  ordinary  course  of  procedure 
all  creditors  had  a  right  to  expect  is  not  a  neglect  which 
destroys  its  equities.  It  and  all  other  creditors  might  justly 
assume  that  this  proceeding  was  initiated  in  good  faith  to 
subject  the  property  of  the  common  debtor  to  the  payment  of 
all  its  debts.  Primarily  it  may  be  its  secured  debts,  but  also 
generally  all  its  debts,  secured  or  unsecured i  and  that 
whenever  it  was  necessary  due  notice  would  be  given,  and  all 
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creditors  called  upon  to  present  their  claims.  It  would  not 
have  been  justified  in  treating  this  proceeding  as  solely  in 
the  interest  of  the  mortgagee  and  mortgagor  (the  bondholder 
and  stockholder),  and  for  the  purpose  of  destroying  all 
claims  of  unsecured  creditors. 

It  is  true  that  the  filing  of  the  bills  or  foreclosure  was 
notice  of  an  intent  to  subject  the  property  belonging  to  the 
mortgagor  to  the  satisfaction  of  the  mortgage;  and,  for  the 
purpose  of  the  present  inquiry,  it  may  be  conceded  that  the 
intervening  petition  disclosed  no  legal  defense  to  the  claims 
of  the  mortgagees  to  foreclosure.  In  other  words,  for  the 
inquiry  we  desire  to  pursue  we  shall  assume  without  question 
that  the  matters  referred  to  in  the  petition  in  respect  to  the 
property  in  Illinois,  the  decision  of  the  supreme  court  of  that 
state  and  the  effect  of  the  attemped  consolidation,  and  all 
other  matters  stated  or  suggested,  separately  or  together, 
constitute  no  valid  defense  to  the  foreclosure  bills.  But  this 
foreclosure  proceeding  did  not,  either  directly  or  by  sugges- 
tion, disclose  any  purpose  to  protect  the  mortgagor  (the 
stockholder)  at  the  expense  of  unsecured  creditors  and,  as 
heretofore  stated,  this  unsecured  creditor  was  not  bound  to 
presume  that  there  was  any  such  purpose  in  the  minds  of  the 
two  parties  to  the  foreclosure.  So  that  its  failure  to  inter- 
vene at  the  first  instant  cannot  be  fatal  delay  or  neglect. 

It  is  also  true  that  no  evidence  was  offered  by  the  petitioner 
in  support  of  the  allegations  of  its  petition ;  but  it  is  not  true 
that  in  revising  and  reversing  the  final  action  of  the  circuit 
court  we  are  acting  on  mere  suspicion,  or  disturbing  either 
settled  rules  or  admitted  rights.  The  allegations  of  this 
intervening  petition  as  to  the  wrong  intended  and  being  con  - 
summated  were  specific  and  verified.  The  delay,  under  the 
circumstances,  was  not  such  as  to  deprive  the  petitioner  of  a 
right  to  be  heard.  The  facts  apparent  on  the  face  of  the 
record  were  such  as  justified  inquiry,  and  upon  those  facts, 
supported  by  the  positive  and  verified  allegations  of  the 
petitioner,  it  was  the  duty  of  the  trial  court  to  have  stayed 
proceedings,   and  given  time  to  produce  evidence  in  support 
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of  the  charges.  Taking  them  as  a  whole,  they  are  very 
suggestive,  independent  of  positive  allegation, — so  suggestive 
at  least  that,  when  a  distinct  and  verified  charge  of  wrong 
was  made,  the  court  should  have  investigated  it. 

We  cannot  shut  our  eyes  to  the  fact  that  one  claiming  to 
be  a  general  creditor  for  nearly  half  a  million  of  dollars 
commences  proceedings  to  establish  his  right,  which,  by  the 
consent  of  the  debtor,  result  on  the  very  day  in  a  judgment, 
execution,  and  return  thereof  unsatisfied,  a  bill  for  a  receiv- 
ership, and  the  appointment  of  a  receiver;  and  yet,  notwith- 
standing this  was  initiated  in  support  of  this  large  claim,  as 
well  as  for  the  protection  of  other  unsecured  creditors,  shortly 
thereafter  foreclosure  proceedings  are  instituted  and  carried 
on  to  completion,  which  absolutely  ignore  the  rights  of  this 
alleged  unsecured  creditor,  and  leave  as  the  result  of  the  sale 
himself  the  actor. who  has  brought  on  the  possibility  of  fore- 
closure stripped  of  all  rights  in  and  to  the  mortgaged  property. 
Was  he  a  real  creditor,  and  did  that  real  creditor  make  a 
•  generous  donation  of  this  large  claim?  Were  arrangements 
made  with  him  and  the  shockholders  to  protect  both,  and 
by  virtue  of  such  arrangements  was  this  foreclosure  hastened 
to  its  close?  Questions  like  these  which  lie  on  the  surface 
of  these  proceedings  cannot  be  put  one  side  on  the  suggestion 
that  they  present  only  matter  of  suspicion. 

It  is  no  answer  to  these  objections  to  say  that  a  bondholder 
may  foreclose  in  his  own  separate  interest,  and,  after  acquir- 
ing title  to  the  mortgaged  property,  may  give  what  interest 
he  pleases  to  any  one,  whether  stockholder  or  not;  and  so 
these  several  mortgagees  foreclosing  their  mortgages,  if  pro- 
ceeding in  their  own  interest,  if  acquiring  title  for  themselves 
alone,  may  donate  what  interest  in  the  property  acquired  by 
foreclosure  they  desire.  But  human  nature  is  something 
whose  action  can  never  be  ignored  in  the  courts,  and  parties 
who  have  acquired  full  and  absolute  title  to  property  are 
not,  as  a  rule,  donating  any  interest  therein  to  strangers.  It 
is  one  thing  for  a  bondholder  who  has  acquired  absolute 
title  by  foreclosure  to   mortgaged  property  to  thereafter  give 
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of  bis  interest  to  others,  and  an  entirely  diffetent  thing: 
whether  such  bondholder,  to  destroy  the  interest  of  all. 
unsecured  creditors,  to  secure  a  waiver  of  all  objections  on 
the  part  of  the  stockholder,  and  consummate  speedily  the 
foreclosure,  may  proffer  to  him  an  interest  in  the  property 
after  the  foreclosure.  The  former  may  be  beyond  the  power 
of  the  courts  to  inquire  into  or  condemn.  The  latter  is 
something  which  on  the  face  of  it  deserves  the  condemnation 
of  every  court,  and  should  never  be  aided  by  any  decree  or 
order  thereof.  It  involves  an  offer,  a  temptation,  to  the 
mortgagor,  the  purchase  price  thereof  to  be  paid,  not  by  the 
mortgagee,  but  in  fact  by  the  unsecured  creditor. 

We  may  observe  that  a  court,  assuming  in  foreclosure 
proceedings  the  charge  of  railroad  property  by  a  receiver, 
can  never  rightfully  become  the  mere  silent  registrar  of  the 
agreements  of  mortgagee  and  morgagor.  It  cannot  say  that 
a  foreclosure  is  a  purely  technical  matter  between  the  mort- 
gagee and  mortgagor,  and  so  enter  any  order  or  decree  to 
which  the  two  parties  assent  without  further  inquiry.  No 
such  receivership  can  be  initiated  and  carried  on  unless 
absolutely  subject  to  the  independent  judgment  of  the  court 
appointing  the  receiver;  and  that  court  in  the  administration 
of  such  receivership  is  not  limited  simply  to  inquiry  as  to 
the  rights  of  mortgagee  and  mortgagor  (bondholder  and 
stockholder),  but,  considering  the  public  interests  in  the 
property,  the  peculiar  circumstances  which  attend  large 
railroad  mortgages,  must  see  to  it  that  all  equitable  rights  in 
or  connected  with  the  property  are  secured. 

While  not  intending  any  displacement  of  the  ordinary 
rules  or  rights  of  mortgagor  and  mortgagee  in  a  foreclosure, 
we  believe  that,  under  the  circumstances  as  presented  by  this 
record,  there  was  error;  that  the  charge,  alleged  positively 
and  supported  by  many  circumstances,  of  collusion  between 
the  bondholder  and  the  stockholder  to  prevent  any  beneficial 
result  inuring  by  virtue  of  the  decree  of  the  circuit  court  of 
appeals  for  the  Sixth  circuit  in  reference  to  the  guaranty 
obligations  of  the  New  Albany  Company,  was  one  compelling 


272  MORTGAGES  Vol  XV 

(NS) 

Terre  Haute  &  I.  R.  Co.  v,  Harrison 

investigation ;  and  the  order  will  therefore  be  that  the  decrees 
of  the  circuit  court  and  of  the  circuit  court  of  appeals  be 
reversed,  and  the  case  be  remanded  to  the  circuit  court,  with 
instructions  to  set  aside  the  confirmation  of  sale ;  to  inquire 
whether  it  is  true,  as  alleged,  that  the  foreclosure  proceedings 
were  made  in  pursuance  of  an  agreement  between  the  bond- 
holder and  stockholder  to  preserve  the  rights  of  both,  and 
destroy  the  interests  of  unsecured  creditors;  and,  if  it  shall 
appear  that  such  was  the  agreement  between  these  parties, 
to  refuse  to  permit  the  confirmation  of  sale  until  the  the  inter- 
ests of  unsecured  creditors  have  been  preserved,  and  to  take 
such  other  and  further  proceedings  as  shall  be  in  conformity 
to  law. 

Decree  accordingly. 

Mr.  Justice  Peckham  dissented. 


Terre  Haute  &  I.  R;  Co. 

V, 

Harrison  et  al, 

{Circuit  Court  of  Appeals  t  Seventh  Circuity  March  /,  i8g8,) 

Railroad  Mortgaged  —  Foreclosure— Liens. — A  railroad  company 
in  possession  of  a  railroad  under  an  operating-  agreement,  entered 
into  a  second  operating-  agreement  providing-  that  such  road,  a  pro- 
posed extension,  and  all  after  acquired  property  should  be  mort- 
gaged by  the  owner  to  obtain  money  wherewith  to  build  a  proposed 
extension  of  the  road,  and  for  betterments  ;  and  that  such  com- 
pany should  guarantee  the  bonds  to  secure  which  the  mortgag-e  was 
executed,  the  consideration  being  that  such  company  should  have 
possession  and  use  of  the  proposed  extension  and  betterments. 
Heldy  that  the  company,  after  enjoying  the  use  of  the  betterments 
purchased  with  money  furnished  by  the  bondholders  secured  by 
such  moi^tgage  was  not  entitled  to  have  a  lien  declared  in  his  favor 
as  to  such  betterments  upon  the  foreclosure  of  the  mortgage. 
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Same — After-Acquired  Properly—Priority  —  Equitable  Liens.* — 
Nor  was  such  company  entitled  to  have  the  trustee  under  the  mort- 
g-age,  as  a  condition  precedent  to  foreclosure,  pay  for  betterments, 
furnished  by  it  while  operating-  the  road,  whether  they  were  fur- 
nished prior  to  or  subsequent  to  the  execution  of  the  mortgage,  and 
whether  the  second  operating  agreement  was  valid  or  invalid. 

Appeal  by  cross  complainant  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Indiana.     Affirmed, 

Appellee  Benjamin  Harrison,  trustee,  on  December  30^ 
1896,  exhibited  his  bill  in  the  circuit  court  of  the  United  States 
for  the  district  of   Indiana  against  his  co-ap-      ^     «. .  ^ 

'^  "^  Oase  Stated. 

pellee,  the  Terre  Haute  &  Logansport  Railroad 
Company,  and  this  appellant.  He  sought  to  foreclose  a  deed 
of  trust  wherein  his  co- appellee  had  alienated  to  him  on 
January  1,  1883,  certain  railroad  property  to  secure  the  pay- 
ment of  bonds  of  that  company  aggregating  $1,000,000,  with 
interest  to  be  paid  semiannually  at  the  rate  of  6  per  cent,  per 
annum.  The  bill  was  taken  as  confessed  against  the  Terre 
Haute  &  Logansport  Railroad  Company.  Appellant  an- 
swered, and  filed  its  cross  bill.  Exceptions  were  sustained 
to  certain  portions  of  the  answer,  the  cross  bill  was  dismissed 
for  want  of  equity  on  demurrer,  a  final  decree  of  foreclosure 
went  in  favor  of  appellee  Harrison,  and  appellant  brings  the 
record  here  on  appeal. 

On  November  1,  1879,  the  Terre  Haute  &  togansport 
Railroad  Company  owned  a  line  of  railroad  from  Rockville 
to  Logansport,  in  Indiana.  It  also  held  a  road  from  Rock- 
ville south  to  Terre  Haute,  under  a  long  lease  from  the  owner^ 
the  Evansville  &  Terre  Haute  Railroad  Company.  This 
property,  together  with  all  other  property  which  the  appellee 
railway  company  then  had  or  might  thereafter  acquire  for 
use  in  connection  with  said  railroad,  was  on  that  day  alienated 
to  Benjamin  Harrison,  trustee,  to  secure  coupon  bonds  aggre- 
gating $500,000,  payable  January  1,  1910,  with  interest  to  be 
paid   semiannually   at   the  rate  of  6  per  cent,  per   annum. 

♦See  notes  at  end  of  case. 
IS  (N  s)  A  &  E  R  Cas— 18 
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Appellant  then  owned  and  operated  a  line  of  railway  from 
Indianapolis  westward  through  Terre  Haute  to  the  Illinois 
state  line.  Under  date  of  November  22,  1879,  the  Terre 
Haute  &  IvOgansport  Railroad  Company,  as  party  of  the 
first  part,  and  appellant,  as  party  of  the  second  part,  made 
the  following  agreement : 

** Operating  Contract  between  Terre   Haute  and  Logansport 
Railroad  Company  and  Terre  Haute   and   Indianapolis 
Railroad  Company,  under  date  of  November  22nd, 
1879,    for  Ninety-Nine   Years   from   December 

1st,  1879. 

**This  indenture,  made  this  twenty-second  day  of  Novem- 
ber, A.  D.  1879,  by  and  between  the  Terre  Haute  and  Lo- 
gansport Railroad  Company,  a  corporation  of  Indiana,  party 
of  the  first  part,  and  the  Terre  Haute  and  Indianapolis  Rail- 
road Company,  likewise  a  corporation  of  Indiana,  party  of 
the  second  part,  witnesseth  :  Whereas,  the  party  of  the  first 
part  is  the  owner  of  and  is  operating  a  line  of  railroad  extend- 
ing from  Rockville,  Parke  county,  Indiana,  to  Logansport, 
Cass  county,  Indiana,  and,  under  a  contract  with  the  Evans- 
ville  and  Terre  Haute  Railroad  Company,  is  in  possession  of 
and  operating  a  railroad  extending  from  said  town  of  Rock- 
ville to  Terre  Haute,  Indiana,  the  said  two  lines  of  railroad 
being  operated  as  one  continuous  line  from  Logansport  to 
Terre  Haute,  Indiana,  at  which  latter  place  it  connects  with 
the  line  of  railroad  owned  and  operated  by  the  party  of  the 
second  part;  and  whereas,  said  line  of  railroad  of  the  party 
of  the  first  part  is  in  bad  repair,  and  poorly  equipped  with 
Tolling  stock,  and  is  wholly  lacking  in  machine  or  repair 
shops,  terminal  and  depot  facilities,  and  the  party  of  the  first 
part  has  not  the  means  in  hand  to  make  the  necessary  repairs, 
and  enlarge  its  equipment  of  rolling  stock,  or  build  machine 
shops  or  depots,  or  acquire  terminal  facilities;  and  whereas, 
if  said  railroad  of  the  party  of  the  first  part  be  operated  in 
conjunction  with  the  railroad  of  the  party  of  the  second  part 
the  present  and  immediate  necessities  of  said  railroad  of  the 
party  of  the  first  part  can  be  relieved,  and  the  said  line  of 
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railroad  operated  with  economy,  and  its  business  developed, 
to  the  great  and  mutual  advantapfe  of  both  parties  hereto : 
Now,  therefore,  it  is  mutually  agreed  by  and  between  the 
parties  hereto : 

**  Article  First.  That  in  consideration  of  the  covenants  and 
agreements  to  be  performed  by  the  party  of  the  second  part, 
as  hereinafter  specified,  the  party  of  the  first  part  hath  agreed 
and  doth  hereby  agree  to  put  said  party  of  the  second  part, 
its  agents,  servants,  and  employees,  into  possession  of  the 
line  of  railroad  owned  and  operated  by  the  party  of  the  first 
part,  as  aforesaid,  extending  from  Terre  Haute,  in  the  county 
of  Vigo,  through  the  counties  of  Vigo,  Parke,  Montgomery, 
Boone,  Clinton,  Carroll,  and  Cass,  to  Logansport,  in  said 
county  of  Cass,  all  in  the  state  of  Indiana,  a  distance  of 
about  116  miles,  together  with  all  property,  real  and  personal, 
^nd  all  the  rolling  stock,  equipment,  and  franchises,  to  said 
line  of  railroad  appertaining  or  belonging. 

"Article  Second.  The  party  of  the  second  part,  in  consid- 
eration of  the  premises,  agrees  to  take  charge  of  said  line  of 
railroad  and  property,  and  operate  the  same  for  a  period  of 
ninety -nine  (99)  years  from  the  first  day  of  December,  A. 
D.  one  thousand  eight  hundred  and  seventy -nine  (1879) ;  and 
after  retaining  seventy -five  (75)  per  cent,  of  the  gross  re- 
ceipts from  all  traffic  moved  over  said  line,  or  business  done 
thereon,  for  its  own  separate  use  and  exclusive  benefit,  the 
party  of  the  second  part  agrees  to  appropriate  the  remaining 
twenty -five  (25)  percent,  as  follows,  to  wit:  First.  To   the 
payipent  of  taxes  assessed  against  the  property  held  and 
operated  under  this  contract.     Second.  To  the  payment  of 
the  interest  as  it  falls  due  on  the  first  mortgage  bonds  of  said 
party    of  the  second  part ;  being  an  issue  of  bonds  to  the 
amount  of  five  hundred  thousand  dollars,  bearing  interest  at 
the  rate  of  six  (6)   per  centum  per  annum,  payable  on  the 
first  day  of  January,  A.  D.  1910,  and  secured  by  a  deed  of 
trust  conveying  to  Benjamin  Harrison,  of  Indianapolis,  In- 
diana,   as  trustee,   the  line  of  railroad   and  property  of  the 
party  of    the  first  part,  hereinbefore  described.     Third.  To 
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the  payment  of  rental  accruing  to  the  Evansville  ^nd  Terre 
Haute  Railroad  Company  for  the  use  of  its  said  line  of  rail- 
road, extending  from  Terre  Haute,  Indiana,  to  Rockville,  In- 
diana. Fourth.  The  surplus,  if  any,  to  be  paid  annually  to 
said  party  of  the  first  part. 

* 'Article  Third.  The  party  of  the  second  part  further  agrees 
that  if  the  said  25  per  cent,  shall  not  be  sufficient  to  pay  the 
taxes,  interest,  and  rental  aforesaid,  and  proper  cost  of  main- 
taining the  corporate  organization  of  the  party  of  the  first 
part,  then  the  deficit  shall  be  advanced  by  the  party  of  the 
second  part  at  such  time  or  times  as  may  be  necessarj'  to 
make  prompt  payment  of  the  said  interest,  taxes,  and  rental 
and  costs  as  the  same  become  due;  and  the  amount  so  ad- 
vanced shall  be  charged  to  and  repaid  by  said  party  of  the 
first  part  to  the  party  of  the  second  part. 

* 'Article  Fourth.  The  party  of  the  second  part  further 
agrees  that  it  will,  at  its  own  expense,  during  the  continuance 
of  this  agreement,  keep,  preserve,  and  maintain  the  said  line 
of  railroad  of  the  party  of  the  first  part  in  good  working  con- 
dition and  repair,  and  will  in  like  manner  maintain  and  pre- 
serve in  good  repair  all  the  rolling  stock,  buildings,  fixtures, 
and  machinery,  and  all  other  property,  belonging  and  ap- 
pertaining to  said  railroad,  and  taken  by  the  party  of  the 
second  part  by  virtue  hereof,  whether  the  same  be  received  at 
the  time  of  the  taking  effect  of  this  agreement,  or  be  hereafter 
acquired,  pursuant  to  the  terms  hereof. 

"Article  Fifth.  Inasmuch  as  the  line  of  railroad  to  be 
operated  under  this  contract  is  comparatively  incomplete, 
as  to  rights  of  way,  rolling  stock,  grades,  embankments, 
cuts,  trestles,  bridges,  fences,  depots,  stations,  sidings, 
and  terminal  facilities,  and  other  items  of  construction,  and 
it  is  anticipated  by  both  parties  hereto  that .  it  will  become 
necessary  or  advisable  to  make  changes  and  additions  that 
will  be,  in  their  nature,  permanent  improvements  to  said 
line,  therefore  it  is  understood  and  agreed  that  said  party  of 
the  second  part  may,  in  its  discretion,  make  such  changes, 
additions,    improvements,  and   replacements   to   and   along 
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said  line  of  railroad,  and  may  purchase  and  acquire  such 
tights  of  way,  rolling  stock,  and  equipment,  as  to  the  party 

• 

of  the  second  part  may  seem  advisable  or  necessary  for  the 
proper  and  successful  operation  of  said  road ;  and  the  party 
of  the  first  part  covenants  and  agrees  to  repay  the  party  of 
the  second  part  all  outlays  made  or  expenses  incurred  in 
making  such  changes,  additions,  improvements,  purchases, 
and  replacements,  including  any  additional  real  estate  or 
interests  therein  procured  for  the  use  of  said  line  of  railroad. 

* 'Article  Sixth.  The  party  of  the  second  part  agrees  to 
pay  and  satisfy  all  legal  and  valid  claims  for  damages  to 
persons  or  property  occasioned  by  the  operation  of  the  said 
line  of  railroad  by  the  party  of  the  second  part,  and  to  save 
and  keep  harmless  the  party  of  the  first  part  from  all  costs 
or  expenses  on  account  thereof. 

** Article  Seventh.  And  it  is  expressly  understood  that 
the  party  of  the  first  part  will  not  in  any  way  further  incum- 
ber its  said  railroad  property,  and  will  at  the  maturity  of  its 
bonds  hereinbefore  mentioned,  amounting  to  five  hundred 
thousand  dollars,  protect  the  party  of  the  second  part  in  its 
quiet  enjoyment  of  the  said  line  of  railroad  and  property 
taken  by  the  party  of  the  second  part  under  this  agreement, 
as  against  a  foreclosure  and  sale  of  said  railroad  and  property 
to  pay  said  principal,  and  if  the  party  of  the  first  part  has 
not  the  means  to  pay  said  principal,  and  is  unable  to  procure 
the  same,  then  the  party  of  the  second  part  agrees  to  advance 
the  means  to  take  up  the  said  bonds  at  their  maturity ;  but 
it  is  expressly  agreed  that,  in  the  event  said  bonds  are  so 
taken  by  the  party  of  the  second  part,  they  shall  not  be 
deemed  paid,  but  shall  remain  valid  and  subsisting  securities 
in  the  hands  of  the  party  of  the  second  part  for  the  repay- 
ment to  it  by  the  party  of  the  first  part  of  the  advances  made 
to  take  up  said  bonds  as  aforesaid :  provided,  always,  that 
the  party  of  the  first  part  may,  if  it  so  desires,  at  the  maturity 
of  said  bonds  renew  them  for  a  further  period  of  30  years  at 
a  rate  of  interest  not  exceeding  six  (6)  per  centum  per  annum. 
'Article  Eighth.     It  is  agreed  that  possession  of  said  line 
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appellant  advanced  the  money  with  which  the  Terre  Haute 
&  Logansport  Railroad  Company  for  so  long  a  period  paid 
the  coupons  on  the  extension  mortgage  is  only  material  upon 
the  point  now  under  discussion,  as  having  served  to  prevent 
a  foreclosure,  and  prolong  appellant's  use  and  control  of  the 
mortgaged  property.  Appellee  Harrison  has,  as  concerns 
betterments  and  improvements  made  prior  to  1883,  not  only 
the  better  equity,  arising  out  of  the  status  as  denuded  of 
valid  operating  contracts,  but,  since  condition  broken,  and 
by  the  terms  of  the  extension  mortgage,  he  would  seem  to 
have  the  right  of  entry  or  possession, — in  other  words,  the 
legal  title. 

As  betterments  and  equipments  were  added  to  the  railway 
property  after  July,  1883,  they  became  subject  to  the 
mortgage,   and  title  thereto  vested   in  the  Terre   Haute  & 

Logansport  Railway  Company.  Appellant  had 
A*?!Sfd^p-  notice,  in  adding  such  betterments  and  equip - 
^ena.  mcut,  that  the  mortgage  would  cover  the  same. 

A  contract  charging  after -acquired  property 
becomes,  in  equity,  a  lien  from  the  time  such  property  is 
acquired,  as  against  volunteers  and  persons  having  notice. 
3  Pom.  Eq.  Jur.  §  1236;  also,  sections  1235  and  1234. 
Betterments  and  equipment  added  after  January,  1883,  came 
within  the  mortgage  lien  by  an  agreement  for  which  value 
had  been  already  paid.  A  lien  or  charge  actually  extant  in 
•favor  of  a  vendor  or  third  person  when  the  Terre  Haute  & 
I^ogansport  Company  took  proprietorship  over  a  given  prop- 
erty then  added  to  its  road  could  not,  of  course,  be  divested 
or  made  subject  to  the  mortgage.  But  an  equitable  lien  or  a 
constructive  trust,  such  as  is  proposed  in  favor  of  appellant» 
is  a  remedial  measure.  It  attaches  on  a  title  initially  clear 
and  exclusive  in  the  party  who  is  to  be  declared  a  trustee. 
If  the  Terre  Haute  &  Logansport  Railroad  Company  could 
not,  as  against  appellee  Harrison  and  the  bondholders 
represented  by  him,  have  voluntarily  declared  itself  a  trustee 
of  the  railroad  property  to  the  extent  of  betterments  and 
equipment  added   by  appellant,   then   a   court  of  chancery 


Am&Bngr  MORTGAGES  291 

RCas 

Terre  Haute  A  I.  R.  Co.  v.  Harrison 

cannot  make  that  company  such  a  trustee.  This,  in  effect, 
was  the  ruling  in  Thompson  v.  Railroad  Co.,  132  U.  S.  68, 
40  Am.  &  Eng.  R.  Cas.  373,  10  Sup.  Ct.  29.  In  that  case  the 
additional  seven  miles  of  road  had  vested  in  the  lessor 
company,  free  from  any  claim  or  lien  to  secure  the  con- 
tractor's certificates,  as  between  the  holders  of  those  cer- 
tificates and  the  bondholders.  The  mortgage  made  by 
the  lessor  company  (apparently  as  a  volunteer  and  with- 
out consideration )  and  the  lessee  company  upon  the  seven 
miles  of  road  to  secure  the  contractor's  certificates,  and  the 
resolution  of  the  former  company  **to  give  effect  to  the  [lessee 
company's]  agreement  for  the  lien  on  the  earnings'*  to 
secure  the  payment  of  the  contractor's  certificates,  and  the 
subsequent  engagement  of  the  lessor  company,  on  cancella- 
tion of  the  lease  and  assumption  by  that  company  of  the 
custody  of  the  road,  to  either  pay  the  contractor's  certificates, 
or  surrender  that  portion  of  the  road  back  to  the  lessee 
company,  were  so  many  attempts  to  do  what  the  lessor 
company  could  not  do,  namely,  make  the  contractor's  certifi- 
cates a  lien  on  the  after -acquired  property  prior  to  the 
original  mortgage.  As  the  seven  miles  of  road  was  con- 
structed, and  became  a  part  of  the  main  line,  the  title  thereto 
passed  to  the  lessor  company;  and,  being  after -acquired 
property,  said  extension  became  subject  to  the  original 
mortgage.  The  lessor  company  could  not  itself  declare  a 
trust  on  thaJt  part  of  the  road,  or  the  earnings  thereof,  which 
would  take  priority  over  the  original  mortgage.  Nor  could 
a  court  of  equity  convert  the  lessor  company  into  a  trustee ; 
that  is,  construct  a  lien  or  trust  which  would  have  such 
priority.  Having  notice  of  the  prior  mortgage,  the  contract- 
ors built  the  addition  or  extension.  They  did  not — and 
this,  possibly,  they  might  have  done — reserve  any  lien  in 
their  favor  as  a  condition  upon  which  they  parted  with  their 
labor  and  material ;  but,  being  simply  creditors  of  the  lessee 
company,  the  lessor  company  attempted  to  fix  in  their  favor 
a  lien  which  should  be  prior  to  another  Hen  long  before  con- 
tracted by  the  lessor  company  for  value  to  the  bondholders. 
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The  proposition  to  charge  the  railroad  property  itself  with 
the  cost   or  present  worth  of  improvements   and  equipment 
furnished   by  appellant  during  its  custody   of  the   roajd  is 
doubtful   on   other  grounds.     For   aught   that  appears,  the 
money  used  by   appellant  in  paying  for  such  improvements 
and   equipment  may   have  been  yielded   by  the  road  itself. 
Can  a  trust  be  fixed  on  the  property,  unless  appellant's  own 
money,    as  distinguished  from   the  earnings  of   the  road,  be 
traceable   into  the   same?     If  appellant's   own   monej*^  were 
used  in  providing  the   improrvements  and   equipment  added, 
for  instance,  prior  to  1883,  did  appellee  Harrison  have  notice 
of  that  fact  when  he  took  the  extension  mortgage  ?     The  cross 
bill  and  answer  showed  that  he  knew  of  the  custody  and  use 
of  the   road   by  appellant,  but   this  does  not   mean   that  he 
knew  the   state  of  the  disbursements  by  appellant,   and  the 
special  source  from  which  the  particular  money  used  in  pay- 
ing for  improvements  and  equipment,  and  which  might  thus 
be    identified   as   present    in  the    same,    had    been    taken. 
Counsel  for  appellant  state  the   proposition  for  which  they 
contend  in  the  following  words : 

** Appellant's  right  to  compensation  is  measured  by  the 
'enhancement  in  value  of  the  Terre  Haute  &  Logansport 
property  caused  by  the  improvements  and  additions  made 
upon  or  to  it  by  appellant, — not  exceeding,  however,  the 
outlay  of  appellant  on  account  thereof, — and  for  the  amount 
thus  ascertained  equity  gives  appellant  a  first  lien  upon  the 
property;  for  both  contracts  were  made  in  good  faith,  and 
the  improvements  and  additions  to  the  property  were  made 
in  good  faith,  whilst  appellant  was  in  possession  under  a 
contract  which  both  parties  believed  to  be  valid." 

They  also  quote  from  section  1241  of  volume  3  of  the 
second  edition  of  Pomeroy's  Equity  Jurisprudence  : 

** Where  a  party  lawfully  in  possession  under  a  defective 
title  makes  permanent  improvements,  if  relief  is  asked  in 
equity  by  the  true  owner  he  will  be  compelled  to  allow  far 
such  improvements." 

But  suppose  the  party,  having  custody  or  enjoyment  of  the 
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property  for  some  purpose  of  his  own  by  a  contract  with  the 
general  owner,  who  himself  remains  legally  vested  with 
possession,  adds  betterments  which  become  part  of  the  prop- 
erty, and  suppose  the  general  owner  then,  at  the  instance  of 
said  party,  mortgages  the  property,  and  the  money  paid  by 
the  mortgagee  is  thereupon  expended  for  further  betterments, 
and  the  party  first  mentioned  takes  for  a  series  of  years  the 
exclusive  use  and  benefit  of  the  improvements  so  paid  for, 
and  then,  it  being  considered  that  his  contract  with  the 
general  owner  was  void,  as  beyond  the  power  of  either, 
abandons  the  property;  shall  he  go  with  the  profits  or 
benefits  derived  from  the  money  of  the  mortgagee,  and  take 
with  him  a  portion  of  what  the  mortgagee  received  in  return 
for  the  money  advanced?  Shall  the  mortgagee,  after  entry 
for  condition  broken,  be  declared  a  trustee  for  the  benefit  of 
such  party?  Is  the  mortgagee  in  such  case  a  purchaser  for 
value  and  with  notice  of  facts  out  of  which  a  trust  can  be 
constructed  as  against  him  and  in  favor  of  such  party? 

Appellant  has  advanced  money  wherewith  debts  of  the 
Terre  Haute  &  Logansport  Railroad  Company,  in  the  form 
of  taxes,  rent,  and  interest,  have  been  paid.  The  rents  were 
obligations  for  the  use  of  the  short  line  from  Rockville  to 
Terre  Haute, — a  piece  of  road  apparently  or  possibly  (as  to 
the  leasehold  estate)  not  comprehended  in  the  extension 
mortgage.  The  interest  was  part  of  the  coupon  indebtedness 
secured  by  the  mortgage  here  in  question  and  the  prior 
mortgage.  These  coupons  were  extinguished  by  the  pay- 
ment, and  with  them,  and  as  far  as  they  were  concerned,  the 
mortgage  lien  securing  their  payment.  The  debt  for  taxes, 
and  whatever  lien  could  have  been  asserted  in  that  behalf, 
were  also  extinguished.  The  Terre  Haute  &  Logansport 
Railroad  Company  was  bound  to  the  mortgagee  to  pay  the 
t^xes  and  interest.  But  counsel  for  appellant  rest  their  case 
upon  the  proposition  before  quoted  from  their  argument. 
They  contend  for  an  equitable  lien  in  favor  of  appellant  for 
the  value  added  to  the  property  by  the  improvements  and 
equipment    provided   by   appellant.      To   this    extent  they 
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would  have  appellee  Harrison  converted  into  a  trustee  for 
the  benefit  of  appellant,  as  having  a  claim  superior  in 
equity  to  that  of  the  bondholders.  The  theory  that  there 
has  been  a  diversion — to  the  payment  of  interest — of  income 
which  ought  to  have  been  devoted  to  operating  expenses 
does  not  seem  to  be  insisted  on.  But  the  doctrine  of  Fosdick 
V,  Schall,  99  U.  S.  235,  as  further  expounded  by  the  chief 
justice  in  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v,  Texas  Cent. 
Ry.  Co.,  137  U.  S.  171,  45  Am.  &  Eng.  R.  Cas.  631,  11  Sup. 
Ct.  61,  is  plainly  excluded  from  the  present  case.  Nothing 
has  been  said  in  the  argument  as  distinguishing  the  lOQ 
box  cars  made  by  Blair  &  Co.,  and  put  into  the  equipment 
of  the  road  in  1892  from  other  equipment  and  improvements 
added  while  appellant  was  in  custody  of  the  property.  It 
is,  of  course,  for  Blair  &  Co.  to  themselves  assert  any  right 
remaining  in  them  as  against  any  portion  of  the  mortgaged 
property.     The  decree  is  affirmed. 


NOTES. 

Mortgages — Priority — After- Acquired  Property. — Where  a  com- 
pany has  "executed  a  mortgage  of  its  railroad  and  all  the  right  of 
way  and  land  occupied  thereby,  with  the  superstructure,  and  all 
property,  material,  rights,  and  privileges  then  or  thereafter  apper- 
taining to  the  road,  and  afterwards  executes  a  lease  of  its  road  to 
another  company  which  contracts,  in  consideration  of  such  lease,  to 
construct  a  section  of  the  road  which  had  not  been  completed,  the 
mortgage  so  executed  has  priority  over  a  mortgage  subsequently 
executed  by  the  lessee  of  the  section  constructed  by  it,  although  the 
lessor  has  joined  the  lessee  in  the  execution  of  the  latter  mortgag-e. 
Thompson  z/.  White  Water  Valley  R.  Co.,  40  Am.  A  E^ng.  R.  Cas. 
373,  132  U.  S.  68.  10  Sup.  Ct.  Rep.  29.  And  see  Fogg  v,  Blair.  133 
U.  S.  534,  10  Sup.  Ct.  Rep.  338  ;  Central  Trust  Co.  v,  Kneeland,  4f> 
Am.  &  Eng.  R.  Cas.  268,  138  U.  S.  414. 

Mortgages  of  After- Acquired  Property. — See  generally  Texas  W. 
R.  Co.  V,  Gentry  (Tex.),  33  Am.  &  Bng.  R.  Cas.  46,  note, 55;  Mase  :'. 
Nichols  (N.  Y.),  17  lb.  230 ;  Boston  &  N.  Y.  A.  L.  R.  Co.  v.  Coffin 
(Conn.),  12 /d.  375,  note,  388;  Branch  z/.  Jesup  (U.  S.),  9 /*.  558; 
Meyer  v.  Johnston  (Ala.),  8  lb,  584;  Uttle  Rock  &  Ft.  S.  R.  Co.  r. 
Page  (Ark.),  7  lb.  36;  Hamblin  v.  European  &  N.  A.  R.  Co.  (Me.). 
4  lb.  503,  note,  511 ;  Hamblin  v.  Jerrard  (Me.),  4  lb.  488;  Mississippi 
Val.  R.  Co.  V.  Chicago,  St.  L.  &.  N.  O.  R.  Co.  (Miss.),  2  lb,  414. 
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Georgia  S.  &  F.  Ry.  Co, 


V. 

Southern  Ry.  Equipment  Co. 

{Supreme  Court  of  Georgia^  April  jg,  i8gg,) 

Assignments  of  Error. — When  exceptions  to  the  report  of  a  mas- 
ter are  filed  by  one  of  the  parties  to  a  case,  and  are  specifically  de- 
nominated exceptions  to  findings  of  fact  and  exceptions  to  findings- 
of  law,  and  it  is  mutually  agreed  that  the  judge  may  pass  on  all 
questions  of  law  and  fact  without  the  intervention  of  a  jury,  and  a 
judgment  is  rendered  sustaining  all  of  such  exceptions,  and  a  mo- 
tion for  a  new  trial  made  and  heard  without  objection,  this  court 
will  not  refuse  to  consider  an  assignment  of  error  taken  to  the 
overruling  of  the  motion  for  new  trial  on  the  ground  that  the  error 
sought  to  be  corrected  should  have  been  assigned  by  a  direct  bill  of 
exceptions  to  the  judgment  rendered. 

Leased  Car — Liability  for  Loss. — When  the  owner  of  a  car  leased 
it  to  a  railroad  company,  to  be  used  in  the  interchange  of  traffic* 
with  other  railroads,  and  not  only  the  contract,  but  the  evidence  of 
plaintiff,  also  clearly  indicated  that  payment  for  damages  for  the 
destruction  of  the  car  so  leased,  when  used  in  such  traffic,  should  be 
made  under  a  system  known  in  railroad  usage  as  the  **Master  Car 
Builders'  Rules,'*  the  liability  of  another  railroad  company  for  the 
destruction  by  it  of  the  car,  which  was  received  from  the  lessee  in 
the  interchange  of  traffic,  is  to  be  determined  by  such  rules. 

Same— Same. — Fairly  interpreted,  the  rules  of  the  Master  Car 
Builders*  Association  fix  the  ownership  of  a  leased  car,  used  in  the 
interchange  of  traffic,  in  the  railroad  company  whose  name  it  bears, 
for  the  purpose  of  a  settlement  of  all  matters  concerning  such  car  ; 
and,  under  their  operation,  a  connecting  railroad  company  is  liable  to- 
the  lessee  company,  and  not  to  the  lessor,  for  loss  or  damage  to  such 
car  while  being  operated  oh  the  connecting  road. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Bibb  county  superior  court. 
Reversed, 

John  I.  Hall  and  Desser ^  Barileti  &  Ellis,  for  plainitff 
in  error. 

Alex,  F,  Victor,  and  Smith,  Hill,  Harris  &  Birch,  for 
defendant  in  error. 


296  CAR  LEASES  V^l  ^^ 

(NS) 

Georgia  S.  &  F.  Ry.  Co.  v.  Southern  Ry.  Equipment  Co 

Little,  J.  The  Southern  Railway  Equipment  Company 
filed  its  intervention  in  the  case  of  McTighe  8l  Co.  ef  al. 
against  the  Macon  Construction  Company  et  aL,  being  a 
^     o^*  ^  petition  in  equity  pending  in  the  superior  court 

of  Bibb  county.  Before  the  termination  of  the 
case  the  property  of  the  Georgia  Southern  &  Florida  Railroad 
Company  was  sold  under  the  order  of  the  court,  and  a  new 
company,  known  as  the  Georgia  Southern  &  Florida  Rail- 
way Company,  was  formed  by  the  purchasers,  which  assumed 
the  liabilities  of  the  receiver  of  the  Georgia  Southern  &  Flor- 
ida Railroad  Company.  The  petition  of  the  intervener  set 
out  that  it  was  a  corporation  organized  under  the  laws  of 
Georgia ;  that  the  receiver  and  the  Georgia  Southern  &  Flor- 
ida Railroad  Company  were  indebted  to  it  in  the  sum  of  $4-70, 
besides  interest  from  the  14th  day  of  October,  1891,  because 
on  that  day  the  intervener  was  the  owner  of  a  certain  venti- 
lated car  (No.  1,033),  which,  with  other  similar  cars,  the 
intervener  had  leased  to  the  Atlanta  &  Florida  Railroad  Com  - 
pany  under  a  contract  known  as  a  ** mileage  guaranty,'*  and 
under  that  contract  the  title  of  the  car  was  reserved  in  the 
intervener;  that  the  Atlanta  &  Florida  Railroad  Company 
had  no  interest  in  this  car,  except  the  right  to  use  it  on 
payment  of  the  mileage  or  rental  contracted  to  be  paid ;  that 
the  car,  in  accordance  with  the  usages  of  railroad  service, 
•was  transferred  from  one  of  the  trains  of  the  Atlanta  &  Flor- 
ida Railroad  Company  to  one  of  the  trains  of  the  Georgia 
Southern  &  Florida  Railroad  Company,  the  latter  being  at 
the  time  operated  by  Sparks  as  receiver ;  that,  in  the  operation 
of  the  train  of  the  Georgia  Southern  &  Florida  Railroad 
Company,  the  car  was  on  October  14,  1891,  totally  destroj'ed  ; 
that  afterwards  the  intervener,  in  accordance  with  the  usage 
among  railroads  obtaining  in  such  cases,  made  out  a  bill 
against  the  Georgia  Southern  &  Florida  Railroad  Company 
and  against  the  receiver;  that' the  bill  was  made  out  in 
accordance  with  the  master  car  builders'  rules,  which  are 
recognized  by  all  railroad  companies  as  the  proper  basis  upon 
which  such  bills  should  be  made  out,  and  was  presented  to 
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the  Georgia  Southern  &  Florida  Company  and  to  the  receiver, 
and  payment  was  refused.  The  intervener  further  claimed 
that  it  had  the  right  to  be  paid  the  value  of  the  car,  as  one 
of  the  expenses  of  operating  the  Georgia  Southern  &  Florida 
Railroad  by  the  receiver,  etc.,  and  prayed  for  judgment,  with 
certain  rights  of  priority.  The  intervention  was  referred  to 
a  master,  who  reported  the  evidence  submitted,  in  substance, 
as  follows : 

Spalding  testified :  '*  Am  superintendent  of  the  Southern 
Railway  Equipment  Company.  Car  1,033  was  its  property. 
Ownership  was  indicated  by  an  iron  plate  on  each  side  near 
the  end.  The  car  was  leased  to  the  A.  &  F.  R.  R.  Co. 
That  company  did  not  own,  have,  or  assert  any  equity  in  the 
cars.  The  car  was  in  possession  of  the  A.  &  F.  R.  R.  Co. 
for  use  in  railroad  business,  and  that  company  was  authorized 
to  use  it  for  the  purposes  for  which  railroad  cars  are  gener- 
ally used  in  their  common  connecting  traffic  with  other  com- 
panies. There  was  no  limitation  of  this  use.  The  general 
manager  of  the  Georgia  Southern  &  F.  R.  R.  Co.  informed 
me  that  the  car  was  destroyed  on  the  Georgia  Southern  & 
Florida  Railroad  about  October,  1891.  The  A.  &  F.  R.  R. 
Co.  got  behind,  under  the  terms  of  their  lease.  We  then 
repossessed  ourselves  of  the  cars.  The  car  in  question  was 
the  only  one  we  could  not  get.  Finally  traced  it  to  the  G. 
S.  &  F.  It  was  worth,  according  to  the  rules  of  the  master 
car  builders*  association,  $470.  Q.  This  system  of  leasing 
<:ars  is  known  by  what  rules?  A.  The  *  Master  Car  Builders' 
Rules' ;  and  that  is,  if  a  road  destroys  a  car,  it  shall  settle 
ivith  the  owners  of  the  car.  The  car  should  have  been  settled 
in  accordance  with  the  master  car  builders*  rules.  Q.  State 
whether  or  not  these  rules  govern  all  the  systems  of  inter - 
■change  of  freight  cars  for  traffic.  A.  Yes,  sir ;  I  think  nearly 
all  the  roads  are  members  of  the  association.  We  billed  this 
car  for  just  what  we  were  entitled  to  under  these  rules.  It 
does  not  matter  what  the  cost  of  the  car.  The  amount  it 
could  be  billed  for  is  fixed  by  these  rules.  This  is  done  to 
prevent   trouble  where  an  owner   might  claim  a  fancy   car 
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costing  a  large  sum.  Q.  State  whether  or  not  the  bill  was 
made  out  against  the  Georgia  Southern  &  Florida  Railway 
Company  in  accordance  with  the  rules  of  the-  Master  Car 
Builders'  Association.  A.  Yes,  sir;  it  is  correct,  and  is  made 
out  iti  accordance  with  the  rules  of  the  Master  Car  Builders'" 
Association  in  1891.  Q.  Outside  of  the  special  provisions  of 
the  master  "bar  builders*  rules,  what  is  the  custom — the  uni- 
versal custom — with  reference  to  making  settlements  where 
a  railroad  company  destroys  a  car  while  in  its  possession 
while  on  its  railroad?  A.  From  my  own  experience,  I  hardl3r 
know  how  to  answer  that  question,  because  I  would  not 
attempt  to  render  a  bill  unless  it  was  in  accordance  with  the 
rules.  It  would  be  useless  to  do  so.  These  rules  are  binding, 
and  have  as  many  decisions  written  and  printed  as  you  find  in 
the  law  books.  I  have  got  a  stack  of  them.  They  refer 
everything  to  arbitration.  Q.  Suppose  your  company  was 
dealing  with  a  railroad  company  which  did  not  adopt  those 
rules?  A.  I  would  bill  the  car  according  to  those  rules.  Q. 
But  where  neither  company  was  a  member  of  the  Master  Car 
Builders'  Association?  A.  They  would  settle  with  me  accord- 
ing to  those  rules.  I  do  not  know  of  any  such  cases.  We  have 
always  conformed  strictly  to  the  rules.  We  were  not  members 
at  that  time,  but  we  always  observed  those  rules.  I  would 
under  no  circumstances  send  a  road  a  bill,  whether  they  were 
members  or  not,  except  according  to  those  rules.  Q.  State 
whether  or  not  that  is  the  general  custom  among  all  the  rail- 
roads in  the  country.  A.  I  think  it  is.  Q.  Whether  they  are 
members  or  not?  A.  Yes,  sir.  Q.  Have  you  ever  had  any- 
such  dealings?  A.  We  have  always  practiced  the  one  cus- 
tom. Q.  You  have  not  operated  with  any  railroads  except 
such  as  were  members  of  this  association?  A.  I  do  not  know. 
Q.  Then  this  custom  you  speak  of  is  only  from  surmise?  A. 
I  cannot  say  it  is  a  surmise.  I  always  followed  that  rule. 
Q.  State  whether  or  not  that  was  true  before  you  became 
members  of  the  Master  Car  Builders'  Association.  A.  Yes. 
Q.  Is  it  not  true  that  railroads  go  according  to  those  rules 
whether  they  are  members  of  the  association  or  not?     A.  It 
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is  my  impression  they  do.  Q.  Have  you  never  had  occasion. 
to  present  bills  for  loss  of  cars  to  companies  that  were  not 
members  of  the  Master  Car  Builders'  Association?  A.  We 
have  never  had  any  trouble.  We  have  always  made  out  our 
bills  according  to  the  rules.  Q.  Did  you  make  them  out  with  - 
out  stopping  to  examine  whether  the  road  against  which  the 
bill  is  may  be  a  member  of  the  association?  A.  Yes;  it 
makes  no  difference.'' 

Plaintiff  put  in  evidence  the  lease  contract,  in  substance 
as  follows:  The  Southern  Railway  Equipment  Company 
leased  to  the  Atlanta  &  Florida  Railroad  Company  100  cars, 
— among  them  the  car  in  question,  No.  1,033.  The  Atlanta 
&  Florida  Railroad  Company  agreed  to  pay  the  rental,  to  wit, 
a  minimum  mileage  guaranty  of  1,000  miles  per  month,  at 
three -fourths  of  a  cent  per  mile,  on  the  15th  day  of  each 
month,  commencing  the  first  month  after  delivery;  and  the 
Atlanta  &  Florida  Railroad  Company  agreed  to  take  said 
cars,  and  exercise  all  care  for  them  as  if  they  were  their  own. 
property.  The  said  Southern  Equipment  Company  agreed 
to  pay  for  repairs  which  might  be  made  upon  the  cars,  **pro- 
vided  the  same  are  rendered  according  to  the  master  car  build- 
ers' rules  now  in  effect;"  and  it  was  agreed  that  all  bills 
against  said  Atlanta  &  Florida  Railroad  Company  for  repairs 
made  to  these  cars  must  be  rendered  by  the  Atlanta  &  Florida 
Railroad  to  said  Southern  Railway  Equipment  Company, 
showing  inspection  and  defect  card,  and  that  said  Southern. 
Railway  Equipment  Company  agreed  to  refund  the  said 
Atlanta  &  Florida  Railroad  Company  all  money  which  might 
have  been  paid,  provided  the  charges  are  made  against  the 
Atlanta  &  Florida  according  to  master  car  builders'  rules 
now  in  effect.  The  said  Atlanta  &  Florida  Railroad  Com  - 
pany  agreed  to  pay  to  the  Southern  Railway  Equipment  Com  - 
pany  for  each  and  all  of  said  cars  which  might  be  destroyed 
or  damaged  by  fire,  wreckage,  or  otherwise,  their  full  value 
at  the  time  of  such  destruction  or  damage,  according  to  the 
master  car  builders'  rules  now  in  effect.  The  Atlanta  & 
Florida  Railroad  Company  agreed    to    collect    all    mileage 
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earned  by  the  cars  on  their  own  line  or  lines,  and  also  all 
mileage  earned  on  roads  other  than  said'  Atlanta  &  Florida 
Railroad,  and  place  the  entire  earninors  to  the  credit  of  the 
said  Southern  Railway  Equipment  Company.  The  cars  were 
lettered  ** Atlanta  &  Florida,**  and  the  marks  of  ownership 
of  the  Southern  Railway  Equipment  Company  were  shown  as 
stated  by  Spalding. 

Several  letters  between  the  officers  of  the  equipment  com- 
pa^iy  and  the  Georgia  Southern  &  Florida  Company  were 
introduced,  not  necessary'  to  be  reported  in  full.  They  con- 
tained a  demand  on  the  part  of  the  equipment  company  that 
the  Georgia  Southern  &  Florida  should  pay  for  the  car,  and 
a  declination  of  the  Georgia  Southern  &  Florida  to  do  so, 
because  the  Atlanta  &  Florida  Railroad  Company,  it  was 
alleged,  had  destroyed  cars  of  the  Georgia  Southern  &  Flor- 
ida for  which  the  latter  had  not  been  paid,  and  expressing 
the  intention  of  the  latter  to  credit  the  amount  of  the  Atlanta 
&  Florida  with  the  value  of  the  car. 

Certain  rules  copied  from  the  code  of  rules  of  the  Master 
Car  Builders*  Association  were  also  introduced,  as  follows : 
**Rule  10.  In  the  case  of  cars  belonging  to  private  parties  and 
corporations  other  than  railway  companies,  or  that  are  not 
cared  for  or  controlled  by  railroad  company,  the  repairs  or 
renewals  of  all  parts  that  fail  under  fair  usage,  or  on  account 
of  ordinary  wear  and  tear  or  bad  or  inferior  design,  may  be 
made  by  railroad  companies,  and  shall  be  paid  for  by  the 
owners.**  *'Rule  21.  The  company  on  whose  line  the  bodies 
or  trucks  are  destroyed  shall  report  the  fact  to  the  owner  not 
later  than  30  days  after  their  destruction,  and  shall  have  its 
option  to  rebuild  or  settle  for  the  same.**  **Rule  23.  Depre- 
ciation* due  to  age  shall  be  estimated  at  six  per  cent,  per 
annum  upon  the  yearly  depreciated  value  of  the  bodies  and 
trucks  only :  provided,  however,  that  allowances  for  deprecia  - 
tion  shall  in  no  case  exceed  sixty  per  cent,  of  the  value  new. 
The  amount  ($50)  for  air  brakes  shall  not  be  subject  to  any 
•depreciation.  Rule  24.  If  only  the  body  of  a  car  is  destroyed, 
and  the  company  destroying  it  elects  to  return  the  trucks, 
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they  shall  be  put  in  good  order,  or  accompanied  by  a  defect 
card,  and  delivered,  free  of  freight  or  other  charges,  to  the 
nearest  point  on  the  road  of  the  company  owning  the  car ; 
and  the  number,  line,  and  class  of  car  destroyed  shall  be 
stenciled  or  painted  on  each  truck  so  returned."  Miscel- 
laneous :  **Rule  27.  In  rendering  bills,  cars  shall  be  treated 
as  belonging  to  railway  companies  whose  name  or  initials 
they  bear,  except  in  case  of  line  cars,  where  the  equipment 
list  of  the  general  officers  of  the  line  designates  a  party  to 
make  settlement.** 

It  was  shown  that  both  the  Georgia  Southern  &  Florida 
and  the  Atlanta  &  Florida  Railroad  Companies  were  mem- 
bers of  the  Master  Car  Builders'  Association  as  early  as 
1891. 

The  master  reported  as  his  findings  of  fact,  in  substance, 
as  follows :  ( 1 )  The  evidence  sustains  the  claim  that  the 
car  was  of  the  value  alleged,  and  destroyed,  as  set  out  in  the 
intervening  petition.  (2)  That  the  Atlanta  &  Florida  Rail- 
road Company  had  a  written  contract  with  the  intervener, 
entered  into  June  28,  1890,  to  lease  or  rent  from  the  inter- 
vener 100  cars  for  10  years;  that  no  title  to  the  cars 
passed  to  the  Atlanta  &  Florida  Railroad  Company  under 
the  contract;  that  the  intervener  retained  the  ownership 
of  all  the  cars,  including  the  one  destroyed.  (3)  That 
intervener  would  be  entitled  to  the  proven  value  of 
the  car,  with  interest,  if  the  defendant  corporation  is 
liable  at  all.  (4)  That  the  intervener  had  never  been 
a  member  of  the  Master  Car  Builders'  Association.  (5) 
That,  in  the  contract  for  the  lease  or  rent  of  the  cars,  there  is 
an  express  agreement  on  the  part  of  the  Atlanta  &  Florida 
Railroad  Company,  accepted  by  the  equipment  company, 
that  the  Atlanta  &  Florida  Railroad  Company  would  pay 
the  intervener  for  each  and  all  of  said  cars  which  may  be 
damaged  by  fire,  wreckage,  or  otherwise,  there  full  value  at 
the  time  of  such  destruction  or  damage,  according  to  master 
car    builders'  rules    now    (then)    in   effect.     (6)    That   the 
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Georgia  Southern  &  Florida  Railroad  Company  was  not  a 
party  to  said  contract  or  ag:reement. 

The  master  Imported' his  findings  of  law,  in  substance,  as 
follows :  That  rule  21  of  the  Master  Car  Builders*  Associa- 
tion does  not  i^pply  to  the  case  under  consideration ;  that  the 
equipment  company  was  not  a  member  of  the  Master  Car 
Builders*  Association,  and  while  it  contracted  with  the 
Atlanta  &  Florida  Railroad  Company  that  the  repairs  made, 
and  payment  for  damages  to  or  destruction  of  cars  by  fire, 
wreckage,  or  otherwise,  should  be  governed  by  the  rules  of 
such  association,  it  is  expressly  stipulated  how  the  matter  of 
repairs  should  be  adjusted,  and  provides  in  express  terms  for 
the  payment  of  lost  or  destroyed  cars  by  the  Atlanta  & 
Florida  Railroad  Company ;  that  there  was  nothing  in  the 
■contract  indicating  a  purpose  to  look  to  railroad^ompanies 
on  whose  lines  the  cars  of  the  equipment  company  might  be 
destroyed  for  payment,  or  the  application  of  any  rule  of  the 
Master  Car  Builders*  Association  in  relation  to  destruction 
of  cars  by  other  lines  than  the  railroad  contracted  with ;  that 
the  contract  is  clear  and  unambiguous,  and  the  intervener 
elected  whom  it  would  hold  responsible  for  losses  of  this 
character;  and  that  no  recovery  could  be*  had  against  the 
Georgia  Southern  &  Florida  Railroad  Company. 

The  intervener  filed  exceptions  to  the  report  of  the  master, 
— to  the  fourth  and  fifth  findings  of  fact,  on  the  ground 
that  they  were  wholly  irrelevant  to  the  issues  involved ;  and 
it  also  filed  exceptions  to  his  findings  of  law :  That  the 
conclusion  of  the  master  that  the  Atlanta  &  Florida  Rail- 
road is  not  liable  for  the  value  of  the  destroyed  car  does 
not  follow  from  the  findings  of  fact  and  the  evidence  in  the 
case;  because  the  agreement  of  the  Atlanta  &  Florida  Rail- 
road Company  to  pay  for  the  destruction  of  the  car  does 
not  in  any  way  affect  the  right  of  the  intervener  to  recover  its 
value  from  the  Georgia  Southern  &  Florida  Railroad; 
because,  under  the  findings  of  fact  reported,  the  respondent 
is  liable  for  the  value  of  the  car,  and  the  intervener  entitled 
to  a  judgment  for    the  same.     When  the  exceptions  to  the 
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master's  report  came  on  to  be  heard,  it  was  agreed  that  the 
judge  should  determine  all  questions  of  law  and  fact  without 
the  intervention  of  a  jury.  It  was  then  found  and  adjudged 
that  the  intervener's  exceptions  to  the  master's  report  be 
sustained,  and  the  report  be  set  aside,  and  a  judgment 
was  given  against  the  Georgia  Southern  &  Florida 
Railroad  Company  for  the  principal  and  interest  in 
favor  of  the  intervener.  Afterwards  the  Georgia  South  - 
em  &  Florida  Railroad  Company  moved  for  a  new 
trial,  the  first  five  grounds  of  which  were  that  the  court 
erred  in  sustaining  the  first,  second,  third,  fourth,  and  fifth 
exceptions  to  the  master's  report.  Sixth,  because  the  court 
erred  in  overruling  the  motion  of  the  defendant  to  send  the 
case  back  to  the  master,  that  the  defendant  might  establish 
its  claim  of  set-off  against  the  Atlanta  &  Florida  Railroad 
Company;  and,  lastly,  because  there  was  not  such  privity  of 
•contract  between  interveners  and  the  Georgia  Southern  & 
Florida  Railroad  Company,  or  its  receiver,  as  would  author- 
ize a  recovery  in  this  case.  The  motion  for  new  trial  was 
overruled,  and  the  Georgia  Southern  &  Florida  Railroad 
<2ompally  excepted. 

The  defendant,  in  his  brief,  raises  a  question  of  practice,  to 
which  reference  will  presently  be  made.  Beyond  this,  there  are 
only  two  questions  which  we  deem  necessary  to  consider  in 
determining  the  issue  raised  by  the  record,  to  wit:  (l)  Are 
the  rights  and  liabilities  of  the  parties  to  be  ascertained  by 
the  rules  prescribed  by  the  Master  Car  Builders'  Association 
-or  by  the  general  law?  (2)  If  the  rights  of  the  parties  are 
to  be  determined  by  the  rules  so  prescribed,  does  a  proper 
construction  of  such  rules  authorize  a  recovery  against  the 
railroad  company  by  whom  the  car  was  being  used  when  it 
was  destroyed? 

1.     The  defendant  insists  that  an  affirmance  of  the  judg- 
ment of  the  court  below  is  a  legal  necessity,  because  plain  - 
tiff  in    error    should    have    excepted    directly 
^o  the  judgment   of  the  court,    and  a  motion    ^bISot!^"**" 
for  a  new    trial  could    not    legally   have  been 
^entertained ;    that  there  was  no   exception  to    the  findings 
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of   fact   by  the   master,   and   therefore  no    question    to    be 
submitted   to  a   jury,    and  under  such   conditions    only   a 
direct  exception  to  the  decree  of  the  judge  would  bring  the 
question  of  the  correctness  of  such  judgment  or  decree  prop- 
erly before  this  court.     A  number  of  authorities  are  cited  to 
sustain  the  contention,  the  binding  force  of  which  we  recog- 
nize, but  deem  them  inapplicable  to  the  case  as  it  is  here  pre- 
sented.    The  record  shows  that  the  defendant  in  error  filed 
what  it  denominated  exceptions  to  the  fourth  and  fifth  find- 
ings of  fact,  as  well  as   certain  exceptions   to   the   findings 
of  law.     With  such  exceptions  filed,  it  was  agreed  between 
the  parties  that  the  judge  should  determine  all  questions  of 
law    and    fact  without    the   intervention  of   a    jury,  and  it 
would  seem  that  up  to  this  point,  at  least,  all  parties  consid- 
ered that  exceptions  of  fact  were  .filed  ;  otherwise,  no  agree- 
ment was  necessary.     In  the  bill  of  exceptions  it  is  recited 
that  the  case  was  submitted  to  the  presiding  judge  to  be  de- 
termined and   decided  without  the  intervention    of    a   jury, 
**both  as  to  the  law  and  facts  involved  in  said  exceptions."^ 
So  that  not  only  the  parties,  but  the  judge  also,  treated  the 
exceptions  filed  as  involving  issues  of  fact  as  well  as  law.  No- 
question  was  raised  in  the  court  below  which  invoked  any  rul- 
ing as  to  the  character  of  the  exceptions  filed,  and  which  were 
separately  classified,  in  terms,  as  exceptions  to  the  findings 
of  fact  and  as  exceptions  to  the  findings  of  law.     Some  of 
these   exceptions   required  a   consideration   of  the  evidence 
submitted.     The  parties  and  the  court  having  dealt  with  the 
case  as  involving  exceptions  of  fact,  and  no  question  having 
been  raised  and  passed  upon  on  the  hearing  of  the  motion  for 
new  trial  which  involved  the  correctness  of  that  method  of 
procedure,  we  will  treat  the  case  in  the  same  way,  and  not 
undertake    the  nice   discrimination  of  ascertaining   whether 
some  of  the  grounds  set  out  do  not  really  come  under  the 
classification  of  exceptions  of  fact. 

2.     The  next  question  is,  are  the  rights  of  the  parties  to  be 
determined  by  the  master  car  builders*  rules?     No  contention 
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was  made,  and  none  could  have  been  successfully  urged,  tha^t 
the  parties  might  not,  if  they  had  chosen  to  do 
so,  legally  have  bound  themselves  to  have  their  laabiutyfor 
rights  measured  by  the  standard  of  those  rules. 
There  were  no  express  contractual  relations  existing  between 
the  intervener  and  the  Georgia  Southern  &  Florida  Railroad 
Company,  and,  unless  from  the  acts  of  the  parties,  a  mode  of 
settlement  for  the  destruction  of  the  car  other  than  by  the 
general  rule  of  law  which  protects  the  rights  incident  to  the 
ownership  of  property  was  understood  and  assented  to  by 
each,  no  arbitrary  rule  varying  the  liability  so  fixed  will  take 
the  settlement  out  of  the  operation  of  such  general  rule.  The 
Georgia  Southern  &  Florida  Company  and  the  Atlanta  & 
Florida  Company  were  members  of  the  Master  Car  Builders' 
Association,  and  between  them  the  master  car  builders'  rules 
were  undoubtedly  in  force.  The  equipment  company  was 
not  a  member,  and  whether  its  rights  were  to  be  affected  by 
such  rules  must  be  ascertained  by  reference  to  the  intention 
of  the  parties,  manifested  by  their  acts.  Because  there  was 
no  express  contract  entered  into  between  the  intervener  and 
the  Georgia  Southern  &  Florida  Company,  it  by  no  means 
follows  that  there  was  no  privity  of  contract  existing  between 
them  in  relation  to  the  damage  or  destruction  of  the  cars  of  the 
former  by  the  latter.  Whether  there  was  or  not  must  depend 
upon  what  was  done  by  the  parties.  Acts  may,  as  a  matter 
of  fact,  imply  a  contract  between  the  parties,  the  evidence  of 
which  is  to  be  found  in  what  was  done  by  them  in  relation 
to  the  subject-matter.  Clark,  Cont.  p.  24.  In  order  to  as- 
certain the  intention  of  the  owner,  it  is  legitimate  to  look  to 
the  contract  under  which  it  parted  with  the  possession  of  the 
car  which  was  destroyed.  This  instrument  provided  for  a 
minimum  rental  for  each  car  of  1,000  miles  per  month,  at 
three -fourths  of  a  cent  per  mile,  and  charged  the  lessee  with 
the  duty  of  collecting  this  rental  when  it  should  be  earned  on 
other  lines.  So  that  it  was  in  the  contemplation  of  the  owner 
that  the  car  would  be  used  by  railroads  other  than  the  lessee, 
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and,  of  course,  it  must  have  been  in  contemplation  that  the 
car  might  be  destroyed  in  such  use.  Again,  by  the  contract 
the  lessee  undertook  and  agreed  to  pay  the  owner  for  each 
and  all  of  the  cars  which  might  be  destroyed  or  damaged  by 
fire,  wreckage,  or  otherwise",  their  full  value  at  the  time  of 
such  destruction  or  damage,  according  to  the  master  car  build- 
ers' rules  then  in  effect.  It  is  perfectly  clear  from  the  terms 
of  the  contract  that  at  the  time  of  its  execution  the  owner 
intended  and  agreed  that  this  car  might  be  used  by  other  rail- 
roads, including  the  Georgia  Southern  &  Florida  Company, 
for  traflSc  purposes,  that  the  Atlanta  &  Florida  Company 
should  pay  the  owner  for  its  loss  or  destruction  on  such  other 
roads,  and  that  the  settlement  should  be  made  by  the  car 
builders'  rules.  We  do  not  pursue  this  line  of  reasoning  to 
arrive  at  the  conclusion  that  the  owner  of  property  may  not 
hold  his  lessee  responsible  for  its  loss,  and  at  the  same  time 
have  a  separate  right  of  action  against  the  person  who  caused 
the  loss, — these  two  rights  could  exist  in  harmony, — but  to 
call  in  question  the  intention  of  the  owner  as  to  whom  it 
should  look  in  case  a  car  so  leased  was  damaged  or  destroyed, 
and  the  existence  of  these  separate  rights  in  this  case.  The 
owner  would,  of  course,  be  entitled  to  but  one  recovery  for 
the  value  of  his  property;  and  when  he  chose  to  provide 
by  contract  that  other  railroad  companies  should  use  its  cars, 
for  the  rental  of  which,  when  so  used,  the  lessee  was  bound 
to  pay,  and  in  this  immediate  connection  stipulated  also  that 
the  lessee  should  pay  for  any  car  destroyed  on  another  road, 
the  inference  is  legitimate  that  it  intended  to  look  exclusively 
to  the  lessee  for  such  payment,  and  to  apply  the  car  builders' 
rules  in  such  settlement.  So  much,  then,  for  the  intention  of 
the  lessor  and  lessee  as  to  the  rule  of  settlement  for  a  dam- 
aged or  destroyed  car.  After  setting  out  the  fact  of  the  de- 
struction of  the  car  by  the  Georgia  Southern  &  Florida 
Railroad,  the  significant  allegation  is  made  in  the  petition 
that  the  petitioner,  in  accordance  with  the  usage  among 
railroads  obtaining  in  such  cases,  made  out  a  bill  against  the 
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Georgia  Southern  &  Florida  Company,  and  that  such   bill 
was  made  out  in  accordance  with  the  master, car  builders' 
rules,  which  are  recognized  by  all  the  railroad  companies  as 
the  proper  basis  for  the  same.     Fairly  interpreting  this  peti- 
tion under  the  rule  that  it  is  to  be  taken  most  strongly  against 
the  pleader,  it  would  seem  to  be  logical  to  hold  that  the  right 
of  the  intervener  to  have  his  bill  paid  by  the  Georgia  South  - 
ern  &  Florida  Railroad  Company  was  rested  on  the  usage 
among  railroads  obtaining  in  such  cases,  and  not  upon   the 
independent  and  distinct  right  to  have  the  bill  paid  because 
of  its  ownership  of  the  property.     This  construction  of  inter- 
vener's case,  as  made  by  the  petition,  is  not  only  strengthened, 
but  seems  to  be  made  manifest,  by  the  testimony  it  introduced 
before  the  master  to  prove  the  right  of  recovery.     Spalding, 
the  superintendent  of  the  equipment  company,  testified  as  to 
the  ownership  of  the  car,  and  that  ownership  was  indicated 
by  the  lettering  on  an  iron  plate  on  each  end  of  the  car,  that 
the  Atlanta  &  Florida  Company  held  it  under  a  lease,  and 
that  the  lessee  had  the  right  to  use  it  as  cars  are  used  in 
connecting  trafl&c  with  other  companies,  and  that  there  was 
no  limitation  of  this  use.     He  further  testified  that  this  sys- 
tem of  leasing  is  known  by  the  name  of  the  **  Master  Car 
Builders'  Rules,"  and  that  the  car  should  have  been  settled 
for  in  accordance  with  those  rules ;  that  the  bill  for  the  car 
was  made  out  in  accordance  with  the  rules  of  the  Master  Car 
Builders*  Association  in  1891,  that  a  car  would  be  settled  for 
under  those  rules  where  neither  party  was  a  member  of  the 
association,  and  that  such  was  the  general  custom  among  all 
railroads  in  the  country,  whether  they  are  members  or  not. 
We  have,  thus,  the  intention,  as  expressed  by  the  contract  of 
lease,  that  the  rules  shall  govern  all  settlements.     We  find 
also  that  the  petition  filed  to  recover  is  based  on  the  usage 
among  railroads  known  as  the  ** Car  Builders*  Rules,**  and, 
finally,  the  evidence  introduced  by  the  plaintiff  is  ample  to 
determine  the  point  that,  under  the  system  of  leasing  cars 
adopted  by  the  intervener,  it  was  not  only  intended,  but  un- 
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derstood,  that  claims  for  damage  to  and  destruction  of  cars 
were  to  be  rendered  and  settled  under  the  conditions  imposed 
by  the  master  car  builders*  rules. 

3.  We  come  now  to  consider  the  question  whether,  under 
a  proper  construction  of  these  rules,  the  intervener  is  entitled 
to  have  a  recovery  against  the  plaintiff  in  error,  which  re- 
ceived   the  car,  under  the  usage  of   railroads, 

Same— Same.  **  ' 

from  the  lessee.     The  rules  of  the  Master  Car 
Builders'  Association  were  introduced  in  evidence.     Rule  21 
stipulates  that  the  company  on   whose   line    the  cars    are 
damaged  or  destroyed  shall  report  the  fact  to  the  owner  not 
less  than  30  days  after  such  destruction,  and  shall  have  its 
option  to  rebuild  or  settle  for  the  same.     Another  rule  (27) 
provides  that,  in  rendering   bills,  cars    shall  be  treated  as 
belonging  to  railway  companies  whose  name  or  initials  they 
bear  (with  a  certain  exception,  not  necessary  to  be  referred 
to).     It  is  in  evidence  that  the  cars  were  lettered,  * 'Atlanta 
&  Florida*'  Railroad.     So  that  under  this  rule  this  car  was 
to  be  treated  as  belonging  to  the  Atlanta  &  Florida  Railroad 
Company,  and  bills    for  damage  or  destruction  to  it  could 
alone  be  rendered  to  the  last-named  company,  the  owner,  by 
these  arbitrary  rules.      That  this  interpretation  is  a  correct 
one  is  further  seen  by  rule  24,  wherein  it  is  provided  that  if, 
when  the  body  of  a  car  is  destroyed,  the  company  destroying  it 
elects  to  return  the  trucks,  it  shall  have  them  put  in  good  order, 
or  accompanied  by  a  defect  card,  and  delivered,  free  of  freight 
or  other  charges,  to  the  nearest  point  on  the  road  of  the  com- 
pany owning  the  car.     The  defendant  in  error  is  engaged  in 
the  business  of  furnishing  cars  to  railroad  companies,  and 
does  not  own  any  railroad.     Hence,  the  reference  in  the  rule 
must  necessarily  be  to  the  company  whose  name  appears  on 
the  car;  that  is,  the  lessee,  which,  by  rule  27,  as  we  have 
seen,  is  to  be  treated  as  the  owner.     Taking  all  the  evidence 
together,  the  conclusion  must  be  arrived  at  that  the  lessor 
fixed  the  liability  for  damaged  or  destroyed  cars  on  the  lessee, 
and  aUo  intended  that  the  right  of  recovery  for  such  damages 


^^  ^  ^°^  CAR  LEASES  309 

Greorgia  S.  &  F.  Rj.  Co.  v.  Southern  Ry.  Equipment  Co 

should  be  governed  by  the  car  builders' rules,  which  give  it 
to  the  lessee.  The  lessee  and  the  defendant  company  were 
members  of  the  Car  Builders'  Association,  had  cognizance  of 
the  rules  in  force,  and  were  governed  by  their  provisions. 
So  that,  while  no  express  contractual  relations  existed  between 
the  equipment  company  and  the  defendant  company  when 
the  latter  received  the  cars  from  the  lessee  under  the  usage 
existing  between  railroads  as  to  the  manner  of  settlement  for 
injuries  which  might  be  done  to  the  cars,  its  duty  as  to  the 
settlement  is  to  be  determined  by  that  usage.  That  the  lessee 
became  insolvent,  and  unable  to  respond  to  the  owner,  does 
not  change  the  legal  relation  of  the  parties.  The  lessor  took 
the  risk  of  that  condition  when  it  made  the  contract.  It  is  a 
risk  incident  to  every  character  of  business,  and  one  against 
which  prudence  cannot  always  provide.  It  was  neither  the 
intention  nor  the  contemplation  of  the  lessor  that  it  would 
look  to  any  connecting  road  for  damage  to  its  cars  when  it 
leased  them  for  this  general  traffic  business.  It  was  not  the 
intention  of  the  defendant  company,  when  it  received  the  car 
which  was  injured,  to  be  held  liable  to  any  one  except  the 
company  whose  name  the  car  bore.  And  it  must  be  held 
that  the  liability  of  the  Georgia  Southern  &  Florida  Company 
is  to  the  lessee  company,  and  the  equipment  company  has 
no  right  of  action  against  the  defendant  company  to  recover 
the  value  of  the  car  destroyed.  The  master  having  so  decided, 
and  the  court  below  having  sustained  exceptions  to  this  report 
of  the  master,  a  new  trial  is  awarded.  Judgment  reversed. 
All  the  justices  concurring. 
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International  Trust  Co. 

V. 

T.  B.  Townsend  Brick  &  Contracting  Co. 

(Two  Cases.) 

{Circuit  Court  of  Appeals,  Sixth  Circuit,  July  Sy  ^Sgg,) 

Appointment  of  Receiver— Federal  Jurisdiction. — Federal  juris- 
diction is  not  defeated  by  the  fact  that  it  appears  upon  the  face  of 
a  bill  for  the  appointment  of  a  receiver  for  a  ta.il road  corporation 
that  there  are  other  creditors  of  the  company  who  might  have  been 
properly  made  parties,  who  are  citizens  of  the  state  of  which  the 
sole  complainant,  the  railroad  company^,  is  a  corporation. 

Jurisdiction — Right  to  Appsal. — A  railroad  company  filed  a  bill  for 
the  appointment  of  a  receiver  to  take  charge  of  its  property  and 
affairs  for  the  benefit  of  its  creditors,  and  a  brick  company  inter- 
vened to  have  a  lien  declared  in  its  favor.  Subsequently  a  trust 
company  voluntarily  appeared  and  made  itself  a  party  to  the  issue 
presented  by  the  intervening  petition,  and  did  not  in  any  way  chal- 
lenge the  jurisdiction  of  the  court  to  entertain  either  the  bill  or  the 
petition.  Held,  that  such  conduct  on  the  part  of  the  trust  company 
prevented  it  from  thereafter  questioning  such    jurisdiction. 

Receiverships— Prior  Claims  for  Work  and  Materials.* — A  claim 
on  account  of  work  and  materials  indispensable  to  the  continued 
operation  of  a  railroad,  furnished  prior  to  a  receivership  in  expecta- 
tion of  payment  therefor  out  of  the  current  earnings  of  the  railroad, 
is  not  a  charge  upon  the  surplus  income  of  the  receivership,  unless 
the  debt  accrued  within  six  months  prior  to  the  appointment  of  the 
receiver. 

Same — Same— Diversion  of  Income.f  — Such  a  claim  does  not  con- 
stitute an  equitable  charge  upon  the  corpus  of  a  railroad  superior  in 
lien  to  pre-existing  mortgages,  unless  it  appears  that  there  has  been 
a  diversion  of  the  current  income,  either  before  or  after  the  appoint- 
ment of  a  receiver,  of  which  the  mortgagees  have  received  the  ben- 
efit. 


♦See  note  at  end  of  case. 

fSee  note,  14  Am.  &  Eug.  R.  Cas.,  N.  S.,  821. 
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Same— Same. — A  claim  for  labor  and  materials  used  in  the  con-: 
strtiction  of  a  bridge  pier  essential  to  the  safe  operation  of  the  rail- 
road is  not  entitled  to  displace  the  lien  of  a  pre-existing  mortgage 
merely  because  the  construction  of  the  pier  enhanced  the  value  of 
the  property  covered  by  the  mortf^age. 

Appeals  by  defendant  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  Division  of  the  Northern  District  of 
Ohio.     Reversed  in  part  and  modified  in  part. 

This  is  an  appeal  from  a  decree  awarding  priority  over 
several  pre-existing:  railroad  mortgages  to  a  debt  due  from 
the  mortgagor  company  to  the  appellee  for  the  construction 
of  the  pier  and  abutments   of   a  railroad  bridge       ^     „.  .  ^ 

*^  ^  Case  Stated. 

over  the  Cuyahoga  river  in  the  city  of  Cleveland, 
Ohio.  This  claim  was  asserted  by  an  intervening  petition 
filed  by  the  appellee  in  the  case  of  Cleveland,  C.  &  S.  Ry. 
Co.  V,  Knickerbocker  Trust  Co.,  86  Fed.  73,  a  cause  pending 
in  the  circuit  court,  under  which  a  receiver  had  been  appointed 
who  was  in  possession  and  exclusive  operation  of  the  railroad 
against  which  the  intervener's  claim  was  asserted  as  a 
preferential  lien.  The  only  complainant  in  the  bill  under 
which  the  receiver  was  appointed  was  the  Cleveland,  Canton 
&  Southern  Railroad  Company,  a  corporation  of  Ohio.  The 
only  defendants  named  in  the  bill  were  the  Knickerbocker 
Trust  Company  of  New  York,  trustee  under  the  junior  mort- 
gage upon  the  property,  the  appellant,  the  International  Trust 
Company,  a  corporation  of  Massachusetts,  trustee  under  five 
distinct  mortgages,  all  senior  to  that  represented  by  the 
Knickerbocker  Trust  Company,  and  Clara,  William,  and 
Morgan  Rotch,  executors  of  William  J.  Rotch,  and  citizens 
of  Massachusetts.  The  object  of  this  bill  was  to  place  the 
property  of  the  railroad  company  in  the  custody  of  the  court, 
that  its  operation  might  be  continued,  and  the  property, 
held  together,  and  preserved  for  the  benefit  of  its  creditors. 
To  this  end  it  confessed  its  inability  to  meet  its  floating 
indebtedness,  and  provide  for  its  interest  obligations,  and  at 
the  same  time  meet  its  ordinary  expenses  of  operation.  Its 
property   is   described,    its   mortgages   enumerated,   and  its 
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Other  liabilities,  matured  or  about  to  mature,  tabulated. 
Some  of  its  mortgagees  are  stated  to  cover  the  entire  railroad, 
while  others  rest  upon  parts  of  the  railroad  which  had  been 
acquired  by  the  complainant  subject  to  existing  mortgages. 
The  dismemberment  of  the  railroad  is  alleged  to  be  threatened, 
and  the  consequences  to  creditors  and  stockholders  averred 
to  be  most  disastrous.  Taxes  -are  said  to  ,be  due,  and 
mechanics'  lien  claims  are  said  to  threaten  immediate 
disruption  of  the  property.  The  present  inability  of  the 
corporation  to  meet  its  current  operating  expenses  is  averred 
as  necessitating  either  a  stoppage  of  its  operation  or  the 
protection  of  the  property  by  the  appointment  of  a  receiver. 
While  no  default  in  the  interest  of  the  bonds  secured  by  the 
mortgages  represented  by  the  trustees  named  as  defendants 
had  occurred,  the  complainant  avowed  its  inability  to  pay  the 
interest  about  to  accrue.  The  complainant  therefore  prayed 
the  court  to  appoint  a  receiver  for  the  purpose  of  preserving 
the  property  for  the  benefit  of  creditors  and  continuing  the 
operation  of  the  railroad  ;  that,  after  paying  current  expenses, 
the  income  be  applied  to  the  payment  of  past -due  operating 
expenses,  for  labor,  material,  supplies,  rentals,  etc.,  and  that 
**the  court  will  fully  administer  the  trust  fund  in  which  the 
creditors  and  stockholders  of  your  orator  are  interested, 
consisting  of  its  railroad  and  its  properties  and  assets  of  every 
kind,  and  will,  for  such  purpose,  marshal  all  its  assets,  and 
ascertain  the  several  respective  liens  and  priorities  existing 
upon  it,  and  every  part  thereof,  and  the  amount  due  upon  each 
and  every  part  of  said  mortgages  or  other  liens,  and  enforce 
and  decree  upon  the  rights,  liens,  and  equities  of  all  parties, 
as  the  same  may  be  finally  ascertained  and  adjudicated  by 
this  court.*' 

Counsel  representing  the  Knickerbocker  Trust  Company 
and  the  executors  of  Rotch  appeared,  and  consented  to  the 
appointment  of  a  receiver,  who  at  once  took  possession  of  the 
railroad,  and  operated  same  until  the  road  was  sold  under 
decree  in  separate  foreclosure  suits  begun  and  prosecuted  as 
independent  suits  in  the  same  court.     When  the  receiver  was 
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appointed,  the  court  authorized  him  ''to  pay  and  dischargee 
out  of  the  net  income  of  said  railroad  all  unpaid  traffic 
balances,  and  the  indebtedness  of  said  company  to  its  servants 
and  employees,  and  for  materials  and  supplies  accruing  within 
six  months  last  past,  and  also  the  unpaid  coupons,  amounting 
in  all  to  $4,000,  due  July  1,  1893,  on  the  Coshocton  & 
Southern  Railroad  line,  and  mentioned  in  the  said  bill  of 
complaint."  The  International  Trust  Company  was  never 
served  with  process,  or  brought  before  the  court  through 
publication  or  constructive  service  of  any  kind.  But,  shortly 
after  the  bill  was  filed,  a  general  appearance  for  it  was  entered 
upon  the  rule  docket  by  its  counsel,  though  no  answer  was 
ever  filed.  Thereafter  it  specially  appeared  for  the  purpose 
of  consenting  to  a  decree  ordering  the  issuance  of  receivers* 
certificates  for  the  purpose  of  paying  off  certain  alleged  pref- 
erential claims  adjusted  by  agreement.  Still  later  it  appeared, 
and  answered,  and  defended  the  intervention  of  the  appellee, 
who  was  seeking  to  obtain  a  preference  over  all  the  mortgages. 
On  May  16,  1894,  the  appellee  filed  the  intervening  petition 
upon  which  the  present  decree  was  obtained.  This  petition 
alleged  that  the  railroad  company,  in  1892,  had  entered  into  a 
verbal  contract  with  the  T.  B.  Townsend  Brick  &  Contract- 
ing Company  for  the  furnishing  of  the  materials  and  perform- 
ing the  work  and  labor  for  the  building  and  construction  for 
the  railroad  company  of  a  stone  pier  for  a  draw -bridge  over 
the  Cuyahoga  river.  The  terms  and  conditions  of  the 
contract,  as  averred,  were  that  the  said  brick  company  was  to 
be  paid  by  measurement  an  agreed  price  for  the  work  and 
materials,  the  quantity  to  be  estimated  the  first  of  each  month 
as  the  work  progressed  by  the  engineer  of  the  railroad  com- 
pany, and  payment  of  each  estimate  made  on  the  20th  of  each 
month.  That  the  work  was  done  and  materials  furnished  and 
estimates  made  as  follows  :  On  December  1,  1892,  estimates 
for  J4,758.46;  on  January  1,  1893,  estimates  for  $2,770.53 ;  on 
February  1,  1893,  estimates  for  $5,688;  on  March  1,  1893, 
estimates  for  $4,992;  on  April  1, 1893,  estimates  for  $1,417.50; 
on  July  1,1893,  estimates  for  $1,327.     Under  the  contract 
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the  amounts  for  which  each  estimate  was  furnished  was  due 
and  payable  upon  the  20th  of  the  month  following  the  month 
in  which  the  work  was  done.  None  of  these  estimates  were  in 
fact  paid,  and,  when  due,  the  brick  company  accepted  the 
notes  of  the  railroad  company  for  the  amount  of  each,  due  six 
months  after  date,  except  in  the  case  of  the  March  estimate,  for 
which  a  note  was  made  payable  in  five  months.  None  of  these 
notes  were  paid.  The  petition  then  averred  that  on  the  16th  of 
August,  1893,  the  said  brick  company  had  recorded  its  account, 
and  claimed  a  mechanic's  lien  under  the  lien  law  of  Ohio  **on 
said  structure  and  the  land  on  which  the  same  is  situated,  and 
the  railway  line  and  its  branches,  of  which  said  bridge  and 
appurtenances  constitute  a  part.'*  The  petition  concluded  by 
praying  an  enforcement  of  the  mechanic's  lien  thus  fixed,  and 
for  such  other  and  further  relief,  etc. 

The  International  Trust  Company  appeared,  and  asked 
leave  to  answer  and  defend  this  petition,  and  did  file  an 
answer  traversing  every  claim  to  any  lien  prior  to  the  pre- 
existing mortgages  under  which  it  was  trustee.  There  was 
a  reference  to  a  master  to  hear  proof  and  report  what  was 
due  upon  this  claim,  how  much  **was  done  or  furnished 
within  six  months  next  prior  to  the  appointment  of  the 
receiver,  and  which  should  be  allowed  as  one  of  the  six- 
months  claims."  The  master  reported  that  there  was  due 
$20,610.19  on  account  of  the  construction  of  the  stone  pier, 
and  $1,327  due  and  payable  on  account  of  certain  work  done 
in  June,  1893,  upon  certain  abutments  of  the  same  bridge, 
done  under  a  subsequent  agreement.  He  also  reported  that 
of  this  work  done  and  materials  furnished  $6,072.50  was 
done  or  furnished  within  six  months  prior  to  the  ap- 
pointment of  a  receiver.  This  report  was  filed  February  29, 
1896.  On  June  30, 1896,  an  amended  petition  was  filed  by  the 
said  brick  company,  in  which,  among  other  things,  it  was 
averred :  **That  upon  the  location  and  site  of  the  said  Inde- 
pendence Street  Bridge,  described  in  its  original  inter- 
vening petition, — for  the  erection  and  construction  of  the 
substructure,  pier,  abutments,  masonry,  foundations,    and 
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approaches  thereof  and  thereto,  this  intervening  petitioner, 
under  the  provisions  of  its  said  contract  with  the  Cleveland, 
Canton  &  Southern  Railroad  Company,  furnished  the  mate- 
rials and  performed  the  work  and  labor  set  forth  and 
described  in  its  original  intervening  petition, — there  was 
formerly,  and  at  the  time  of  the  making  of  said  contract  for 
the  furnishing  of  said  materials  and  performing  said  labor,  a 
stationary  wooden  bridge  or  structure,  which  was  erected 
about  the  year  1880,  and  had  been  used  continuously  since 
that  time  by  the  said  Cleveland,  Canton  &  Southern 
Railroad  Company  and  its  predecessors  as  a  part  of  its  rail- 
road, and  to  enable  it  and  them  to  have  entrance  into  the  city 
of  Cleveland.  That  said  original  bridge,  its  approaches, 
abutments,  and  supports,  had  become  and  were  weak,  de- 
cayed, insufficient,  and  unsafe,  and  it  was  hazardous  and 
dangerous  for  the  railroad  company's  cars  and  engines  to 
approach  or  pass  over  the  same;  said  structure  and  its  ap- 
proaches, abutments,  and  supports  having  been  condemned 
and  pronounced  unsafe  by  theen^^ineers  of  said  railway  com- 
pany several  years  before  the  making  of  said  contract  with 
this  intervening  petitioner,  and  very  expensive  repairs  had 
been  made  thereon  from  time  to  time,  in  order  to  render  it  at 
all  safe  or  suitable  for  railroad  purposes.  Furthermore,  the 
properly  constituted  authorities  of  the  city  of  Cleveland, 
some  time  previous  in  the  making  of  said  contract,  had 
formally  condemned  said  bridge,  its  approaches,  abutments, 
and  substructure,  on  account  of  its  interference  with  naviga- 
tion of  the  Cuyahoga  river,  said  old  bridge  having  no  swing 
or  draw,  and  no  central  or  pivotal  pier,  but  being  supported 
by  piling  driven  in  the  river  bed,  upon  which  the  structure 
stood  fixed  and  stationary,  thus  obstructing  the  channel  of 
the  river  at  this  point.  Said  authorities  of  the  city  of  Cleve- 
land had  therefore  directed  and  required  that  a  bridge  with 
a  draw  or  swing  should  be  constructed,  which  should  not 
interfere  with  navigation,  and  which  necessitated,  from  the 
nature  of  the  case,  the  erection  and  construction  of  the  cen- 
tral pier,  abutment  work,  superstructure,  and  approaches  of 
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and  for  said  swing  bridge  furnished  and  constructed  by  this 
intervening  petitioner  as  set  forth  and  described  in  its  original 
intervening  petition;  said  pier  and  substructure  of  said 
bridge,  being  new  structures,  and  a  betterment  to  and  on 
said  railroad.  That  by  reason  of  the  premises  it  became 
and  .was  absolutely  necessary  that  said  railroad  should  be 
improved,  bettered,  and  repaired  by  constructing  said  bridge 
across  said  river,  with  its  draw  pier,  abutments,  superstruc- 
ture, and  approaches,  and  by  reason  of  said  necessity  the 
contract  with  this  intervening  petitioner  was  entered  into> 
^  and  thereby  and  thereunder  the  materials  furnished  and 
work  done  and  performed  as  aforesaid.'*  Thereupon  the 
report  of  the  master  was  recommitted,  with  direction  to  re- 
port upon  the  matters  averred  in  the  amended  petition.  After 
the  master  had  again  reported, — which  report  was  unsatis- 
factory, as  not  including  a  finding  touching  the  character  of 
the  old  bridge  replaced  by  the  new  structure,  and  the  neces- 
sity for  the  new  structure, — counsel  for  the  parties,  to  save  a 
re -reference,  entered  into  the  following  stipulation  as  to  the 
facts  upon  which  a  report  was  sought,  namely : 

**The  old  bridge  at  Independence  street  was  built  in  1880> 
and  was  a  wooden  structure.  In  1886  it  was  re -enforced  by 
overhead  trusses.  Later  it  was  necessary  to  support  it  by 
piling.  In  1892,  because  of  the  age  and  worn-out  condition 
of  the  bridge,  it  became  necessary,  in  order  to  safely  oper- 
ate the  road,  to  replace  the  old  bridge  with  a  new  one.  On 
application  to  the  city  for  permission  to  put  a  new  bridge 
over  the  river,  the  city  required  a  draw  to  be  put  in  the  new 
bridge,  and  refused  to  permit  the  old  bridge  to  be  replaced 
by  anything  but  a  drawbridge,  and  thereupon  the  new  bridge, 
for  which  the  pier  was  built  by  the  intervener,  was  con- 
structed, and  took  the  place  of  the  old  one.  It  is  stipulated 
by  all  the  counsel  in  this  case  that,  in  order  to  avoid  a  re- 
reference  of  this  case  to  the  special  master,  that  the  foregoing 
are  facts  in  the  case,  and  may  be  incorporated  by  said  mas- 
ter in  his  last  report,  and  have  the  same  force  and  effect  as  if 
this  agreement  of  fact  had  been  made  at  the  hearing  before 
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him,   and  found  by  him  as  facts   in    said    case    in  his  said 
report. 

**The  T.  B.  Townsend  Brick  &  Contracting  Company, 
"By  F.  A.  Durban,  C.  S.  Pannewell  and  Amos  Denison,  Its 

Attorneys. 
"The  International  Trust  Company, 
"Trustees  for  First  Mortgage  Bonds   of  the   Cleveland   & 

Canton  R.  R.  Co. 
"The  Cleveland,  Canton  &  Southern  R.  R.  Co. 
"The  Coshocton  &  Southern  R.  R.  Co. 
The  Cleveland,  Chagrin  Falls  &  N.  R.  R.  Co. 
The  Waynesburgh  &  Canton  R.  R.  Co., 

By  Garfield  &  Garfield,  Its  Attorneys. 
The  Knickerbocker  Trust  Co., 

By  Williams  &  Cushing,  Its  Solicitors. 
This  statement  is  attached  to  and  made  part  of  my  report 
of  October  5, 1896,  upon  the  information  from  Amos  Denison, 
attorney  for  plaintifif,  that  all  parties  in  interest  have  con- 
sented thereto  as  stipulated. 

H.  F.  Carleton,  Special  Master." 


"'ine  wayn 
"^ine  i^nicK( 

K 


({ 


On  January  25,  1897,  the  report  of  the  master  was 
confirmed,  there  being  no  exceptions  thereto  by  appellants, 
and  only  certain  formal  exceptions  by  appellee.  January  4, 
1899,  a  decree  was  entered  upon  the  petition  as  follows  :  (1 ) 
That  the  amount  due,  with  interest,  to  the  intervener,  was 
$28,637.45.  (2)  That  of  this  gross  sum  $6,072.50  was  due 
for  work  and  materials  furnished  within  six  months  prior  to 
the  appointment  of  receiver,  and  that  the  sum  thus  due  for 
work  done  and  materials  furnished,  with  interest  to  the  first 
day  of  the  term,  was  $7,852.08.  (3)  That  no  valid 
mechanic's  lien  existed  for  the  security  of  any  part  of  the 
work  and  materials  so  done  or  furnished.  (4)  The  court 
held  that  the  whole  of  said  claim,  amounting  to  $28,637.45, 
was  for  work  and  materials  done  and  furnished  to  "replace 
an  old,  worn-out  and  unsafe  bridge,  and  that  the  same  was 
necessary    to  be    done   in  order    that  the  railroad   of  the 


^ 
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complainant  could  be  safely  operated,  and  continue  to 
transact  business  in  the  city  of  Cleveland,  and  that  said 
work  and  materials  materially  increased  the  security  of  the 
mortgages  held  by  the  said  International  Trust  Company 
and  the  said  Knickerbocker  Trust  Company*' ;  that  the  said 
claim  was,  therefore,  *'a  superior,  prior,  and  paramount  lien 
to  the  lien  of  each  of  the  mortgages,"  and  **is  entitled  to  be 
paid  in  full  from  the  net  income  of  said  property  coming  into 
the  hands  of  said  receiver,  ^nd  under  the  prior  orders  of  this 
court,  properly  applicable  thereto ;  and  that,  if  said  income  be 
insuflBcient  to  pay  the  said  intervener's  lien  in  full,  that  then 
the  same  is  entitled  to  be  paid  in  full  from  the  proceeds  of  any 
foreclosure  or  other  sale  of  the  said  mortgaged  property  before 
any  part  of  said  income  or  proceeds  are  applied  to  the  payment 
of  any  of  the  bonds  or  coupons  secured  by  any  of  said  mort- 
gages." 

It  is  conceded  that  there  is  no  net  income  in  the  cause  in 
which  this  decree  was  rendered  which  can  be  applied  to  its 
satisfaction.  None  of  the  mortgages  were  ever  foreclosed 
under  that  proceeding,  but  under  separate  and  independent 
foreclosure  suits,  filed  long  after  the  filing  of  the  administra- 
tive suit  by  the  insolvent  railroad.  No  receiver  was 
appointed  under  these  foreclosure  suits,  nor  were  they  ever 
consolidated  with  the  suit  of  the  railroad  company.  Under 
these  independent  "foreclosure  suits  the  said  railroad  has  been 
sold  under  decrees  which  are  stated  at  the  bar  to  be  such  as 
to  give  the  court  control  over  the  proceeds  of  sale  and  enable 
it  to  apply  the  proceeds  first  in  satisfaction  of  any  claim 
entitled  to  preference  over  the  foreclosed  mortgages.  To 
prevent  the  decree  in  favor  of  the  T.  B.  Towsend  Brick  & 
Contracting  Company  from  being  allowed  in  the  foreclosure 
suits  as  a  preferential  claim,  this  appeal  has  been  prosecuted. 

Doyle  &  Lewis,  for  appellant. 

Frank  A,  Durban  (Amos  Denzson,  oi  counsel) ,  for  appellee. 

Before  Taft  and  Lurton,  Circuit  Judges,  and  Thompson, 
District  Judge. 
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LuRTON,     Circuit    Judge,    after    making    tlie    foregoing 
statement  of  facts,  delivered  the  opinion  of  the  court. 

The  appellant  has  in  this  court  for  the  first  time,  so  far  as 
the  record  shows,  challenged  the  jurisdiction  of  the  circuit 
court  to  proceed  at  all  under  the  administrative  bill  filed  by 
the    Cleveland,    Canton   &  Southern  Railroad 
Company.     First,  it  is  said  that  federal  juris-     Sj^olve^^''* °' 
diction  did  not  exist.     This  is  a  question  which     diction. 
can  be  raised  at  any  time.     But   federal  juris- 
diction  did  exist.     The  complainant  was  a  corporation   of 
Ohio.   The  named  defendants  were  all  citizens  of  New  York  or 
Massachusetts.     This   made   a  case  of  jurisdiction  upon  the 
ground   of    diversity    of    citizenship.     Federal    jurisdiction 
would   not  be  defeated  by   the  fact  that  it  appeared  upon  the 
face  of  the  bill  that  there  were  other  creditors  of  the  railroad 
company  who  might  have  been  properly  made  parties,  who 
were   citizens  of  Ohio.     To   have  made  them  parties  would 
have    defeated    federal   jurisdiction.     This    result  was  pre- 
vented   by    refusing  to    make  them  parties.     If    they  were 
necessary  parties,  the  court  might  refuse   to  proceed.     But 
that     would     be    for     a     reason     going     to    the     general 
jurisdiction  of  a  court  of  equity.      Second,    it    is   said  that 
no  court  of  equity  could  properly  entertain  jurisdiction  of  a 
bill  such  as  that  filed  by  the  Cleveland,  Canton  &  Southern 
Railroad    Company.     The  bill   was   substantially   identical 
with  that  filed  by  the  Wabash  Railroad  Company  against  its 
creditors,  of  which  the  court  did  take  jurisdiction.     Wabash, 
St.  I/.  &  P.  Ry.  Co.  V,  Central  Trust  Co.,  22  Fed.  272,  17 
Am.  &  Eng.  R.  Cas.  26*;  Id,,  23  Fed.  513.     In  Railroad  Co. 
V.   Humphreys,  145    U.  S.  82,   12  Sup.  Ct.  787,  the  supreme 
court  refused  upon  that  appeal  to  consider  the  question  here 
raised.     The  question  was  one  which  should  have  been  raised 
at  an  early  day.     It  was   not   raised   in  the  circuit  court  at 
all.     The  court  took  possession  of  complainant's  railroad, 
and  operated  it  for  years  without  question.     Rights  arising 
under    receiver's    certificates    have    accrued.       Intervening 
claimants  have  come  in,  and  obtained  decrees  settling  their 
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rights,  aud  all  this  without  objection.  Counsel  for  appellant 
in  their  brief,  say,  **We  do  not  wish  to  question  the  validity 
of  receiver's  certificates."  Indeed,  they  say  **that  most,  if 
not  all,  of  them  have  been  issued  by  consent,  and  that  in  the 
foreclosure  suits  all  such  obligations  have  been  or  will  be 
recognized  and  paid  out  of  proceeds  of  the  sale  of  the  rail- 
road." But,  however  defective  in  respect  to  issuable  aver- 
ments that  bill  may  haye  been,  the  T.  B.  Townsend  Brick  & 
Contracting  Company  intervened,  and  set  up  a  claim  of  right 
to  priority  of  satisfaction  over  the  mortgages  either  as  a 
mechanic's  lien  or  one  entitled  to  preference  upon  the 
equities  of  the  case.  Now,  this  was  an  issue  tendered  to  the 
mortgagees.  The  appellant  says  it  had  not  theretofore  been 
a  party,  and  only  put  in  a  special  appearance  for  the  purpose 
of  consenting  to  a  particular  decree.  This  is  a  mistake.  On 
October  12,  1893,  counsel  for  the  International  Trust 
Company  entered  a  formal  and  general  appearance  upon  the 
rule  docket.  Subsequently  it  appeared,  and  asked  leave  to 
answer  and  defend  this  intervention  of  the  Townsend  Brick 
&  Contracting  Company,  and,  upon  leave  gramted,  did 
answer.  It  is  said  that  it  was  trustee  under  five  mortgages, 
and  became  defendant  only  in  respect  to  its  junior  mort- 
gage, and  that  it  ought  not  to  be  affected  by  any  decree  in 
respect  to  the  other  mortgages  in  which  it  was  trustee. 
Neither  the  original  appearance  nor  application  for  leave  to 
appear  and  defend  the  petition  of  the  intervener  was  so  lim- 
ited. The  answer  filed  to  the  intervening  petition,  while 
slightly  dubious,  seems  to  be  an  answer  by  it  as  trustee  in 
all  the  mortgages  sought  to  be  displaced  by  the  claim  of  the 
Townsend  Brick  &  Contracting  Company.  The  stipulation 
as  to  evidence,  set  out  in  the  statement  of  the  case,  was 
signed  by  the  appellant  as  trustee  under  all  of  its  mortgages. 
Under  all  the  facts,  it  is  too  late  for  appellant  to  deny  juris- 
diction over  it  in  respect  to  all  of  its  mortgages, 
Biffhtto^ppeaL    and   too  late  for  it   to    question    the  equitable 

jurisdiction  of  the  court  under  the  original  bill, 
and  more  especially  the  jurisdiction  of  the  court  to  decide  the 
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issues  presented  by  the  intervenins:  petition  of  the  appellee. 

Whether  the  railroad  company,  as  an  insolvent  corporation, 

mig^ht,  upon  its  own  bill,  place  its  property  in  charge  of  a 

court  of  equity  for  the  purpose  of  having  its  property  pre  - 

served  and  administered  for  the  benefit  of  its  creditors,  and 

in  the  meantime  operated  for  the  benefit  of  the  public  and  its 

creditors,  is  a  question  which  need  not  now  be  decided.     It 

is  enough,  for  the  purposes  of  this  case,  to  say  that  the 

appellant  voluntarily  appeared  and  made  itself  a  party  to 

the  issue  presented  by  the  intervening  petition  of  the  Town- 

send  Brick  &  Contracting  Company,  and  did  not  in  any  way 

challenge  the  equitable  jurisdiction  of  the  court  to  entertain 

either  the  administrative  suit  filed  by  the  railroad  company 

or  the  intervening  petition  of  a  creditor  which  sought,  by  the 

issue  tendered  in  its  pleadings,  to  establish  its  right  to  a 

superior  lien  in  the  property  impounded  over  each  and  every 

one  of  the  mortgages  existing  thereon. 

The  appellee  sought  a  preference  in  the  payment  of  its 
claim  in  whole  or  part  upon  several  distinct  grounds : 

First.  That  a  mechanic's  lien  existed,  which  entitled  it  to 
payment  in  preference  to  the  pre-existing  mortgage  debts. 
The  circuit  court  denied  relief  upon  this  ground — First, 
because  the  intervener  had  not  perfected  a  mechanic's  lien 
under  the  Ohio  lien  law  of  April  10,  1884,  by  filing  its  lien 
claim  within  40  days  after  completion  of  the  work,  and  by 
giving  notice  within  10  days  after  the  claim  was  filed,  as  pro- 
vided by  that  act;  and,  second,  because,  if  any  lien  was 
secured  by  the  proceedings  taken,  it  was  subordinate  to  pre- 
existing mortgages.  We  agree  with  the  court  below  in 
denying  any  relief  under  the  mechanic's  lien  law  of  Ohio  as 
against  the  mortgage  debts.  We  think  no  lien  was  perfected 
under  the  act  of  1884,  and  that,  if  mistaken  in  this,  such  lien 
would  be  subordinate  to  the  antecedent  mortgages.  Railroad 
Co.  V.  Hamilton,  134  U.  S.  296,  302,  10  Sup.  Ct.  546. 

Second.   Relief  was   sought  upon  the  theory  that  the  claim 
was  one  for  a  debt  incurred  by  the  railroad  company  for  work 
15  (N  s)  A  &  E  R  Cas— 21 
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and  materials   indispensable  to  the  continued   operation   of 
Receiverships-     the  railroad,  and  therefore  entitled  to  be  paid  as 

Prior  Clalmfl  for  .  r  j.*    i       i     •  •         *.       ^t-  ». 

workandMa-      a  preferential  claim  superior  to  the  mortgagees 

existing  when  the  debt  accrued.  The  debt  was 
incurred  for  the  construction  of  a  stone  pier  and  abutments 
for  a  railroad  drawbridge.  The  facts  concerning  the  necessity 
for  the  structure  are  shown  by  a  stipulation,  which  was  as 
follows : 

**The  old  bridge  at  Independence  street  was  built  in  1880> 
and  was  a  wooden  structure.  In  1886  it  was  re -enforced  by 
overhead  trusses.  Later  it  was  necessary  to  support  it  by 
piling.  In  1892,  because  of  the  age  and  worn-out  condition 
of  the  bridge,  it  became  necessary,  in  order  to  safely  operate 
the  road,  to  replace  the  old  bridge  with  a  new  one.  On 
application  to  the  city  for  permission  to  put  a  new  bridge 
over  the  river,  the  city  required  a  draw  to  be  put  in  the  new 
bridge,  and  refused  to  permit  the  old  bridge  to  be  replaced 
by  anything  but  a  drawbridge,  and  thereupon  the  new  bridge 
for  which  the  pier  was  built  by  the  intervener  was  constructed, 
and  took  the  place  of  the  old  one.*' 

If,  on  this  state  of  facts,  this  debt  be  regarded  as  an  in- 
debtedness incurred  in  the  ordinary  business  of  operating  the 
railroad,  and  in  the  expectation  that  it  would  be  paid  out  of 
the  current  earnings  of  the  railroad,  only  such  of  the  debt  as 
accrued  within  six  months  prior  to  the  appointment  of  the 
receiver  should  have  been  held  as  a  charge  upon  the  surplus 
income  of  the  receivership.  The  contract  under  which  the 
work  was  done  provided  that  it  should  be  paid  for  as  it  pro- 
gressed, upon  estimates  furnished  by  the  railroad  company's 
engineer  on  the  1st  of  each  month,  such  estimates  being  pay- 
able on  the  20th  of  the  current  month.  The  master  reported 
that  such  estimates  were  furnished,  beginning  with  December, 
1892  ;  the  last  being  furnished  in  July  of  1893.  For  the 
amount  due  upon  each  estimate  the  promissory  note  of  the 
company  was  executed,  payable  in  six  months  after  date, 
with  interest.  The  whole  amount  of  the  claim,  without  in- 
terest, was,  as  shown   by  the  master's  report,  $20,610.19,  of 
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which,  the    master   reported,  $6,078.50  was  for  work  done 
within  six  months  prior  to  the  appointment  of  the  receiver, 
and  this  part  of  the  claim  was  reported  as  coming  within  the 
order  of  the  court  directing  the  receiver  **to  pay  and  discharge 
out  of  the  net  income  of  the  said  railroad  all  unpaid  traffic 
balances,  and  the  indebtedness  of  said  company  to  its  servants 
and    employees,  and   for   materials    and  supplies,  accruing 
within  six  months  last  past.**     This  report  was  upon  a  refer- 
ence to  ascertain  and  report  **how  much,  if  any,  of  said  work 
and  material  furnished  by  said  Townsend  Company  for  the 
construction  of  said  bridge,  was  done  or  furnished  within  the 
six   months   next   prior    to    the  appointment     of    the     re- 
ceiver   herein,    and    which    should    be    allowed    as    one  of 
the    six -months    claims."      The     report     was     unexcepted 
to    by   either  party,  except  in  certain    matters    now  of    no 
moment,    and    was    confirmed  January    25,   1897,  the  final 
decree  appealed  from  not  having  been  made  until  June,  1898. 
For  some  inexplicable  reason,  when  the  court  came  to  hear 
the  cause  finally,  the  whole  of  the  claim  was  allowed  as  a  debt 
entitled  to  be  paid  out  of  the  net  income  of  the  receivership, 
and,  in  default  of  such  income,  out  of  the  proceeds  of  any 
foreclosure  sale,  in  preference  to  the  mortgage  debts.     This 
was  error.     If  this  claim  was  of  the  class  of  debts  chargeable 
at  all  upon  the  surplus  income  arising  under  a  receivership 
as  against  the  rights  of  prior  mortgagees, — a  point  which  we 
do  not  find  it  necessary  to  decide, — there  was  no  reason  for 
preferring  it  over  other  debts  of  the  same  class,  and  no  reason 
for  departing  from  the  order  made  in  respect  to  such  debts  of 
the  income,  and  under  which  the  income  had  been  distrib- 
uted. 

The  equity  in  favor  of  such  claims  grows  out  of  the  fact  that 
they  are  debts  incurred  during  the  current  operation  of  the 
railroad,  and  for  necessary  labor  or  supplies  to  maintain  il 
in  operation,  and  under  circumstances  which  support  the  pre- 
sumption that  the  expectation  was  that  they  would  be  paid 
out  of  the  current  income.  If  credit  is  given  by  agreement 
upon  such  claims  for  a  time  which  indicates  that  there  was 
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no  expectation  that  the  current  earnings  were  to  be  applied 
in  their  payment,  or  they  are  allowed  to  stand  unsettled,  and 
without  suit,  for  such  a  time  as  indicates  that  the  creditor  has 
ceased  to  look  to  current  earnings,  he  will  be  regarded  as  a 
simple  unsecured  creditor,  relying  alone  upon  the    general 
credit  of  the  company,  and  not  upon  the  interposition  of  a 
court  of  equity.    In  this  circuit  six  months  has  been  generally 
regarded  as  a  suflBcient  time  to  go  back  and   charge   such 
claims  upon  the  income  of  a  receivership,  and  this  court  gave 
its  approval  to  that  rule  in  the  case  of  Belknap  v.  Trust  Co., 
47  U.  S.  App.  663,  26  C.  C.  A.  30,  and  80  Fed.  624.     There 
was  no  reason  for  departing  from  the  time  limit  under  which 
the  court  had  administered  this  receivership.     But  there  was 
no  **net  income'*  subject  to  the  order  of  the  court  out  of  which 
even  that  part  of  said  claim  which  accrued  within  six  months 
could  be  paid.     Neither  were  there  any  proceeds  arising  from 
foreclosure  of  the  mortgages  under  this  bill  out  of  which  this 
decree  could  be  satisfied.     The  mortgagees  did  not  foreclose 
their  mortgages  in  the  administrative  suit  in  which  the  brick 
company  had  intervened,  and  in  which  the  present  decree 
was  pronounced.     There  had  been  no  default  in  the  payment 
of  interest  upon  any  of  the  bonds  secured  by  the  mortgages 
to  the  International  Trust  Company  when  the  railroad  com- 
pany filed  its  bill,  and  none  occurred  for  some  time  thereafter. 
When  default  did  occur,  the  mortgagees  filed   independent 
foreclosure  suits  in  the  same  court,  and,  without  obtaining 
a  receiver,  or  consolidation  with  the  bill  of  the  railroad  com- 
pany, obtained  foreclosure  decrees,  under  which  the  railroad 
had  been  sold  when  the   decree    here   appealed    from    was 
entered.     The  foreclosure  decree  provides,  however,  that  the 
court  in  that  case  might  apply  the  proceeds  of  sale  to  the 
satisfaction  of  claims  entitled  to  priority  over  the  foreclosed 
mortgages  upon    presentation    and    establishment   of    such 
claims  in  that  case  before  final  distribution  of  the  fund.    Thus 
the  question  as  to  the  power  of  the  court  to  displace  mortgage 
liens  in  favor  of  the  claim  here  established   is  not  different 
from  what  it  would  be  if  the  Townsend  Brick  &  Contracting 
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Company  had  filed  an  independent  bill  against  the  railroad 
company  and  its  mortgagees ,  and  sought  a  decree  enforcing 
its  claim  as  a  lien  superior  in  character  to  that  of  mortgage 
debts  antecedent  to  it  in  origin  and  priority  of  lien.  The  theory 
upon  which  this  claim  is  asserted  as  a  superior  lien  is  that  it 
is  for  an  indebtedness  which  was  incurred  by  the  railroad 
company  as  a  necessary  and  indispensable 
operating  expense,  without  which  it  could  not  gJJSgJ**'***' 
have  continued  the  operation  of  the  railroad,  and 
that  indebtedness  so  incurred  constitutes  an  equitable  charge 
upon  the  corpus  of  a  railroad,  superior  in  lien  to  pre-existing 
mortgages ;  and  that  this  is  the  principle  settled  by  Fosdick 
V.  Schall,  99  U.  S.  235,  and  the  cases  following  that.  This 
contention  is  founded  upon  a  total  misconception  of  the 
principles  announced  in  Fosdick  v.  Schall,  and  applied 
so  frequently  in  cases  subsequent  to  that.  It  is  now  too 
well  established  to  be  longer  debated  that  the  income  of  a 
mortgaged  railroad  company  out  of  which  the  interest  or 
principal  of  the  mortgage  debt  may  be  paid  is  the  net  income 
obtained  by  deducting  from  the  gross  earnings  what  is 
required  for  necessary  operating  and  managing  expenses, 
proper  equipment,  and  necessary  repairs.  The  surplus  of 
earnings  thus  ascertained,  and  this  only,  constitutes  income 
properly  applicable  to  the  mortgage  debt.  **And  this  is  so,*' 
says  Justice  White  in  Virginia  &  A.  Coal  Co.  v.  Central 
Railroad  &  Banking  Co.,  170  U.  S.  355,  365,  18  Sup.  Ct. 
663,  **even  though  the  mortgages  securing  the  lands  pro- 
vided for  the  sequestration  by  foreclosure  of  the  income  of 
the  road  for  the  benefit  of  the  bondholders.**  This  doctrine 
that  the  **current  earnings**  of  a  mortgaged  railroad  are 
applicable  primarily  to  the  payment  of  the  current  debts 
made  in  the  course  of  the  ordinary  operation  of  the  railroad, 
arises  partly  out  of  the  public  interest  in  the  maintenance  of 
such  a  highway  for  the  public  use,  and  partly  out  of  the 
necessity  for  such  expenditures  for  the  preservation  of  the 
property  for  the  benefit  of  those  having  liens  thereon.  The 
peculiar  character  of  the  property  and  the  public  character  of 
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its   use   have  led   to   the  conclusion   that    **every   railroad 
mortgagee,  in  accepting  his   security,   impliedly  agrees  that 
the  current  debts  made  in  the   ordinary  course   of   business 
shall  be  paid  from   the  current   receipts  before   he  has   any 
claim  upon  the  income.*'      Fosdick  v,  Schall,   99  U.  S.  235 
252  ;  Miltenberger  v.  Railroad   Co.,  105  U.  S.  2S6.  311,  312 
12  Am.  &    Eng.  R.    Cas.   46*,  1  Sup.    Ct.  140;   Burnham  v 
Bowen,  111    U.    S.   776.    17   Am.    &   Eig.    R.  Cas.  303,   -I 
Sup.  Ct.    675;  Virginia  &  A.  Coal  Co.  v.  Central    Railroatl 
&   Banking  Co.,    170  U.    S.    355,    365,    369,   18     Sup.    Ct 
657.      This  implied    agreement    that    the    current    income 
shall   be   first   applied   to   the    payment   of  current  operat- 
ing expenses   operates  to    create    in   favor    of   such  debts 
for  current  expenses  as  were  incurred  in  the  expectation  that 
the  current  earnings  would  be  applied  in   their  payment  an 
equitable  charge  upon  what  Chief  Justice  Waite  calls  **the 
current  debt  fund.'*     **If,"  says  the  chief  justice,  in  Fosdick 
V,  Schall,  supra,  **for  the  convenience  of  the  moment,  some- 
thing is  taken  from  what  may  not   improperly  be  called  the 
^current  debt  fund,'   and  put  into  that  which  belongs  to  the 
mortgage  creditors,  it  certainly  is  not  inequitable  for  the  court, 
when  asked  by  the  mortgagees  to  take  possession  of  the  future 
income,  and  hold  it  for  their  benefit,  to  require,  as  a  condition 
of  such  an   order,  that  what  is  due  from  the  earnings  to  the 
current  debt  shall  be  paid  by  the  court  from  the  future  current 
receipts,  before  anything  derived  from  that  source  goes  to  the 
mortgagees."     Touching  the  grounds  upon  which  such  claims 
might  displace  a  mortgage  lien  upon  the  corpus,  the  learned 
chief  justice  in  the  same  case  said  : 

**The  power  rests  upon  the  fact,  that  in  the  administration 
of  the  affairs  of  the  company  the  mortgage  creditors  have  got 
possession  of  that  which  in  equity  belonged  to  the  whole  or  a 
part  of  the  general  creditors.  Whatever  is  done,  therefore, 
must  be  with  a  view  to  a  restoration  by  the  mortgage  credit- 
ors of  that  which  they  have  thus  inequitably  obtained.  It 
follows  that  if   there  has  been  in  reality  no   diversion,  there 
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can  be  no  restoration ;  and  that  the  amount  of  restoration 
should  be  made  to  depend  upon  the  amount  of  the  diversion.'' 

The  doctrine,  as  thus  stated,  is  the  foundation  of  the 
"diversion"  or  * 'restoration'*  doctrine  applied  in  the  later 
cases  of  Burnham  v.  Bo  wen,  Miltenberger  v.  Railroad  Co., 
and  Virginia  &  A.  Coal  Co.  v.  Central  Railroad  &  Banking 
Co.,  cited  above.  Independently  of  any  diversion  of  current 
income  by  the  mortgagor  company,  this  equitable  right  of  the 
supply  claimants  to  be  paid  out  of  income  has  been  held  to 
extend  to  the  income  arising  under  a  receivership.  The 
result  of  the  cases  has  been  very  admirably  summed  up  in  the 
opinion  of  the  supreme  court  delivered  by  Justice  White  in 
Virginia  &  A.  Coal  Co.  v.  Central  Railroad  &  Banking  Co., 
170  U.  S.  355,  365,  18  Sup.  Ct.  661.  where  it  is  said : 

**It  was  thus  settled  that,  where  coal  is  purchased  by  a 
railroad  company  for  use  in  operating  lines  of  railway  owned 
and  controlled  by  it,  in  order  that  they  may  be  continued  as 
a  going  concern,  and  where  it  was  the  expectation  of  the 
parties  that  the  coal  was  to  be  paid  for  out  of  current  earn- 
ings, the  indebtednesSr  as  between  the  party  furnishing  the 
materials  and  supplies  and  the  holders  of  bonds  secured  by  a 
mortgage  upon  the  property  is  a  charge  in  equity  on  the 
continuing  income,  as  well  that  which  may  come  into  the 
hands  of  the  court  after  a  receiver  has  been  appointed  as  that 
before.  It  is  immaterial  in  such  case,  in  determining  the 
right  to  be  compensated  out  of  the  surplus  earnings  of  the 
receivership,  whether  or  not  during  the  operation  of  the  rail- 
road by  the  company  there  had  been  a  diversion  of  income 
for  the  benefit  of  the  mortgage  bondholders,  either  in  payment 
of  interest  on  mortgage  bonds  or  expenditures  for  permanent 
improvements  upon  the  property.  Nor  is  the  equity  of  a 
current  supply  claimant  in  subsequent  income  arising  from 
the  operation  of  a  railroad  under  the  direction  of  the  court 
affected  by  the  fact  that  while  the  company  is  operating  its 
road  its  income  is  misappropriated,  and  diverted  to  purposes 
which  do  not  inure  to  the  benefit  of  the  mortgage  bondholders, 


328  PREFERENTIAL  CUIIMS  ^^1 XV 

(N«) 

loternational  Tmst  Co.  v.  T.  B.  Townsend  Brick,  etc.,  Co 

and  are  foreij^n  to  the  beneficial   maintenance,  preservation, 
and  improvement  of  the  property." 

In  Belknap  v.  Trust  Co.,  47  U.  S.  App.  663,  26  C.  C.  A. 
30,  and  80  Fed.  624,  this  court,  after  a  consideration  of  the 
cases  of  Fosdick  v,  Schall,  99  U.  S.  235;  Miltenberger  v. 
Railroad  Co.,  106  U.  S.  286,  12  Am.  &  Eng.  R.  Cas.  464,  1 
Sup.  Ct.  140;  Burnham  v.  Bowen,  111  U.  S.  776,  17  Am.  & 
Eng.  R.  Cas.  308.  4  Sup.  Ct.  675;  Kneeland  v.  Trust  Co., 
136  U.  S.  89,  43  Am.  &  Eng.  R.  Cas.  519,  10  Sup.  Ct.  950; 
and  Thomas  v.  Car  Co.,  149  U.  S.  95,  13  Sup.  Ct.  824,— 
said : 

**Prom  these  cases  it  may  be  deduced  that  in  respect  of 
railroad  mortgages  there  is  an  implied  agreement  that  all 
proper  operating  expenses  of  such  companies  while  under 
control  of  the  mortgagors  are  to  be  paid  out  of  current  re  - 
ceipts,  and  that  any  diversion  of  such  income,  by  which  cur- 
rent operating  expenses  are  left  unpaid,  is  a  misappropriation 
of  the  income,  and  upon  a  proper  showing  the  mortgagees 
receiving  the  benefit  will  be  required  to  reimburse  the  fund 
applicable  to  the  payment  of  these  *  debts  of  the  income,*  to 
the  extent  of  the  diversion.*' 

But,  if  there  has  been  no  diversion  of  the  current  income, 
either  before  or  after  the  appointment  of  a  receiver,  and  no 
* 'surplus  income'*  during  the  receivership,  out  of  which  un- 
paid debts  of  the  income  can  be  paid,  upon  what  theory  can 
the  proceeds  of  a  mortgage  foreclosure  sale  be  applied  to  the 
payment  of  such  debts  against  the  objection  of  mortgage 
creditors?  If  nothing  has  been  diverted  from  the  * 'current 
debt  fund,**  if  there  has  been  no  augmentation  of  the  fund 
applicable  primarily  to  the  satisfaction  of  the  mortgage 
creditors,  is  there  any  just  or  equitable  reason  for  requiring 
a  restoration  where  nothing  has  been  improperly  received? 
We  think  in  such  cases  the  court  has  no  power  to  displace 
contract  rights,  and  neither  Fosdick  v,  Schall  nor  any  of  the 
cases  which  have  followed  it  afford  any  sufficient  authority, 
when  rightly  understood,  in  opposition  to  this  view.  These 
* 'debts  of  the  income'*  are  an  "equitable  charge'*  only  upon 
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the  "ctirrent  income"  of  the  mortgaged  railroad.  If  such 
debts  remain  unpaid  when  the  railroad  passes  into  the  pos- 
session of  a  court  of  equity,  this  '^equitable  chai^ge''  is  con- 
tinued, and  attaches  to  the  "surplus  income"  arising  under 
the  receivership.  If  this  surplus  income  is  not  applied  to  the 
payment  of  the  debts  to  which  it  is  primarily  devoted,  but  is 
expended  for  the  benefit  of  the  mortgagee,  as  in  payment  of 
interest,  or  in  the  purchase  of  property  which  passes  under 
the  mortgage,  or  in  betterments  of  the  railroad  itself,  an 
equity  arises,  as  a  consequence  of  such  diversion,  which  will 
justify  a  court  of  equity  in  requiring  the  mortgagees  to  restore 
to  the  income  that  which  has  been  taken  away.  The  power 
of  the  court  to  displace  mortgage  liens  in  favor  of  such  unse- 
cured debts  of  the  mortgagor  depends  upon  the  fact  that 
the  current  income,  either  before  or  after  the  receivership, 
has  been  diverted  to  the  benefit  of  the  displaced  mortgage, 
and  the  extent  to  which  the  corpus  of  the  mortgaged  property 
can  be  called  upon  to  pay  such  debts  of  the  income  is  limited 
by  the  amount  of  the  diversion. 

Fosdick  V,  Schall,  supra^  has  been  cited  and  relied  upon  as 
sanctioning  the  idea  that,  without  regard  to  the  question  of 
misapplication  of  income,  claims  of  the  class  called  '^prefer- 
ential"  constitute  a  charge  upon  the  corpus  of  a  mortgaged 
railroad  if  the  income,  either  before  or  after  a  receivership,  is 
insufficient  to  pay  them.  This  is  a  misconception  of  that 
case.     What  the  court  there  said  was  this  : 

**While,  ordinarily,  this  power  is  confined  to  the  appro- 
priation of  the  income  of  the  receivership  and  the  proceeds 
of  moneyed  assets  that  have  been  taken  from  the  company, 
cases  may  arise  where  equity  will  require  the  use  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property  in  the  same  way. 
Thus  it  often  happens  that  in  the  course  of  the  administration 
of  the  cause  the  court  is  called  upon  to  take  income  which 
would  otherwise  be  applied  to  the  payment  of  old  debts  for 
current  expenses,  and  use  it  to  make  permanent  improvements 
on  the  fixed  property,  or  to  buy  additional  equipment.  In 
this  way  the  value  of  the  mortgaged    property  is  not  infre- 
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quently  materially  increased.  It  is  not  to  be  supposed  that 
any  such  use  of  the  income  will  be  directed  by  the  court, 
without  giving  the  parties  in  interest  an  opportunity  to  be 
heard  against  it.  Generally,  as  we  know  both  from  observa- 
tion and  experience,  all  such  orders  are  made  at  the  request 
of  the  parties,  or  with  their  consent.  Under  such  circum- 
stances it  is  easy  to  see  that  there  may  sometimes  be  a 
propriety  in  paying  back  to  the  income  from  the  proceeds  of 
the  sale  what  is  thus  again  diverted  from  the  current  debt 
fund  in  order  to  increase  the  value  of  the  property  sold.  The 
same  may  sometimes  be  true  in  respect  to  expenditures  before 
the  receivership." 

In  that  case  the  court  refused  to  pay  the  debt  of  such  a 
claimant,  saying: 

**There  is  nothing  to  show  that  the  current  income  of  the 
receivership  or  of  the  company  has  been  in  any  manner 
employed  so  as  to  deprive  this  creditor  of  any  of  his  equitable 
rights.  In  short,  as  the  case  stands,  no  equitable  claim 
whatever  has  been  established  upon  the  fund  in  court. 
Prima  facie  that  fund  belongs  to  the  mortgage  creditors,  and 
the  presumption  which  thus  arises  has  not  been  overcome. 
Schall,  for  the  balance,  his  due,  after  his  own  security  has 
been  exhausted,  occupies  the  position  of  a  general  creditor 
only." 

In  Burnham  v.  Bowen,  111  U.  S.  776,  781,  782,  17  Am.  & 
Eng.  R.  Cas.  308,  4  Sup.  Ct.  675,  Miltenberger  z;.  Railroad 
Co.,  106  U.  S.  286,  311,  312.  12  Am.  &  Eng.  R.  Cas.  464,  1 
Sup.  Ct.  140,  Union  Trust  Co.  v,  Illinois  M.  Ry.  Co.,  117  U. 
S.  434,  25  Am.  &  Eng.  R.  Cas.  560,  6  Sup.  Ct.  809,  as  well 
as  in  Virginia  &  A.  Coal  Co.  v.  Central  Railroad  &  Banking 
Co.,  170  U.  S.  355,  365,  18  Sup.  Ct.  657,  there  appeared  the 
fact  either  that  income  had  been  applied  to  the  purchase  of 
property  which  passed  under  the  mortgages,  or  to  the  pay- 
ment of  interest  on  the  mortgage  debts,  or  to  * 'betterments'* 
upon  the  mortgaged  property.  That  this  misapplication  of 
the  surplus  income  of  the  receivership  was  the  ground  for 
paying  a  supply  claim  out  of   the  proceeds  of  the  sale  of  the 
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mortgaged  property  is  made  plain  by  what  is  said  by  the 
court  in  Virginia  &  ,A.  Coal  Co.  v.  Central  Railroad  & 
Banking  Co.,  170  U.S.  365,18  Sup.  Ct.  663,  where  the 
court,  after  considering  the  evidence  as  to  the  appropriation 
of  receiver's  earnings  to  the  payment  of  an  installment  of 
interest,  and  reaching  the  conclusion  that  the  evidence  left 
the  question  in  doubt,  said  : 

''Whether,  however,  there  was  a  diversion  of  income  before 
the  receivership,  inuring  to  the  benefit  of  the  bondholders, 
the  equity  in  favor  of  the  coal  company  for  payment  out  of 
subsequent  income,  as  we  have  seen,  survived,  and  attached 
to  the  property  when  it  was  taken  possession  of  by  the 
receiver ;  and  if  a  surplus  of  income  was  created  by  the 
operations  of  the  road  under  the  receiver,  sufficient  to  satisfy 
the  claims  of  the  interveners,  the  right  to  demand  that  the 
surplus  income  be  applied  in  satisfaction  of  the  claims  in 
question  was  undoubted.  Prom  the  evidence  we  find  that 
there  was  such  surplus.  It  was  stipulated  in  the  record  as  a 
fact  'that  since  the  receivership  the  receivers  of  the  Central 
Railroad  &  Banking  Company  of  Georgia  have  expended  for 
betterments  on  its  railroad  lines  from  the  income  of  the  roads 
during  the  receivership  a  sum  much  larger  than  the  entire 
claim  of  the  interveners.*  " 

The  case  of  Trust  Co.  v.  Morrison,  125  U.  S.  591.  8  Sup. 
Ct.  1004-,  is  supposed  to  lend  some  countenance  to  the  theory 
that  the  court  has  the  power  to  displace  mortgage  liens  in 
favor  of  debts  incurred  by  the  mortgagor  for  the  preservation 
of  mortgaged  property,  irrespective  of  the  question  of  a 
diversion  of  income  to  the  beneficial  purposes  of  the  mort- 
gagees. Some  of  the  reasoning  of  the  court  may  be  regarded 
as  lending  support  to  such  a  contention.  But  the  decision 
in  that  case  was  declared  by  the  court  to  rest  not  alone  upon 
Morrison's  intervention  to  save  the  mortgaged  property,  but 
upon  that  "and  the  other  circumstances  of  the  entire  case 
taken  together."  125  U.  S.  591,  612,  8  Sup.  Ct.  1004. 
Among  these  circumstances  was  the  all-sufficient  one  that 
the  receiver  had  applied  for  and  obtained  a  decree  allowing 
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bim,   out  of  the  surplus  income,   to  protect  Morrison  and 
others  who  had  become  sureties  in  suits  instituted  to  protect 
the    mortgaged   property  against  the    execution  levies    of 
unsecured  creditors.     The  mortgagees,  through  their  trustee; 
were  parties  to  the  suit  in  which  this  order  was  made,  and 
made  no  objection.     The  receiver  did  not  pay  this  claim,  and 
give  as  a   reason  that  the   income  was   insufficient.     The 
court,   however,  found  that  income  had  been  used  by  the 
receiver  in  the  purchase  of  *'new   property,  real  estate,  and 
rolling  stock,"    and  that  this   property  into  which   income 
had   been  diverted    had   passed    under  the    mortgage    and 
into   the  hands   of  the   mortgagees,   as  purchasers,   at   the 
foreclosure   sale.     This   court,   in    Whitely   v.   Trust    Co., 
43   U.   S.    App.   643,   647,   22  C.  C.  A.   67,   and   76    Fed. 
74    et   seq,^    had    occasion    to    distinguish    Trust    Co.    v, 
Morrison.     Neither  does  Jones  v,  Lyerly,  43  U.  S.  App.  224, 
19  C.  C.  A.   569,  and  73  Fed.    568,  conflict  with  the  view  we 
now  express  as  to  the  ground  upon  which  a  court   of  equity 
may  displace  a  mortgage  upon  the  corpus  of  a  railroad.    The 
liability  there  enforced  as  a  preferential  claim  was  one  incurred 
at  the  request  of  the  trustee  under  the  mortgage,  and  for  the 
protection  of  the  trust.     The  language  of  this  court  in  Belk- 
nap V.  Trust  Co.,   47  U.  S.  App.   663,   672,    26  C.  C.  A.  30, 
and  80  Fed.  624,  that  the  necessary  operating  expenses  of  a 
mortgaged  railroad   constituted  a  charge  upon  the  income  in 
the  hands  of  a  receiver,  **and,  if  necessary,  upon  the  corpus 
of  the  property,*'  was  inadvertent,  and  had  no  application  to 
any  question   arising  upon  that  appeal.     The   debts   which 
sought   payment  out  of  proceeds   of  sale   in  that  case  were 
disallowed    as   not  proper    * 'debts   of    the    income."     The 
necessity  for  charging  such   debts  upon  the  corpus   of  the 
property  can   only  arise  when  the  income  before  or  after  the 
receivership  has   been   applied  to  the  beneficial   purposes  of 
the  mortgage  debt  displaced. 

Under  the  doctrine  of  the  cases  we  have  been  considering 
there  is  no  justification  in  the  case  at  bar  for  a  displacement 
of  the  mortgage  lien.     The  intervening  petition  did  not  allege 
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that  there  had  been  any  diversidii  of  income  either  before  or 
after  the  appointment  of  a  receiver.  No  issue  of  this  natnre 
beings  presented  by  the  pleadings,  evidence  would  have  been 
irrelevant.  Irrespective  of  any  diversion,  claims  of  the  class 
to  which  tbis  claim  is  supposed  to  belong  were  ordered  to 
be  paid  out  of  the  **net  income'*  of  the  receivership,  which 
was  the  only  fund  which  could  have  been  devoted  to  their 
payment,  unless  a  case  was  made  which  would  justify  the 
court  in  compelling  the- mortgagees  to  augment  that  fund  by 
restoring  to  it  income  which  had  been  improperly  diverted 
therefrom.  To  justify  a  decree  displacing  the  mortgage  liens, 
there  should  have  been  such  averments  of  fact  as  would  have 
made  an  issue.  Aside  from  this  fatal  defect  in  the  pleadings, 
there  was  no  evidence  which  would  support  a  decree  for  a 
restoration,  .and  the  decree  of  the  court  was  not  placed  upon 
any  such  ground,  but  distinctly  upon  the  ground  that  such  a 
claim  was  entitled  to  preference  over  the  mortgage  debts, 
irrespective  of  any  diversion  of  income  before  or  after  the 
appointment  of  a  receiver.  To  quote  from  Fosdick  v. 
Schall,  supra : 

"There  is  nothing  to  show  that  the  current  income  of  the 
receivership  or  of  the  company  has  been  in  any  manner 
employed  so  as  to  deprive  this  creditor  of  any  of  his  equi- 
table rights.  In  short,  as  the  case  stands,  no  equitable  claim 
whatever  has  been  established  upon  the  fund  in  court.  Prima 
facie  that  fund  belongs  to  the  mortgage  creditors,  and  the 
presumption  which  thus  arises  had  not  been  overcome." 

To  the  extent  that  appellee  can  obtain  satisfaction  of  that 
part  of  its  decree  which  is  for  work  done  within  six  months 
prior  to  the  receivership,  he  must  look  to  the  **net  income" 
unexpended,  and  in  the  hands  of  the  court.     As     „ 

^  Saxne— Same. 

to  the  rest  of  the  claim,  appellee  is  a  general 
creditor,  and  has  no  right  to  satisfaction  at  the  expense  of 
the  mortgagees.  The  mere  fact  that  the  work  done  by  ap- 
I)ellee  has  tended  to  conserve  the  railroad,  or  to  enhance  the 
value  of  the  property  to  the  mortgagees,  is  no  ground  for  dis- 
placing the  lien  of  the  mortgages  which  covered  the  property 
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when  the  work  was  done  and  the  bridge  pier  constructed". 
Railroad  Co.  z/.  Cowdrey,  11  Wall.  460;  Thompson  z/.  Rail- 
road Co.,  132  U.  S.  68,  74,  40  Am.  &  Eng.  R.  Cas.  373, 10 
Sup.  Ct.  29;  Railroad  Co.  v.  Hamilton,  134  U.  S.  296,  301, 
43  Am.  &Eng.  R.  Cas.  476,  10  Sup.  Ct.  546;  Morgan's  L. 
&  T.  R.  &  S.  S.  Co.  V.  Texas  Cent.  Ry.  Co.,  137  U.  S. 
171,  195,  45  Am.  &  Eng.  R.  Cas.  631,  11  Sup.  Ct.  61. 

In  Thompson  v.  Railroad  Co.,  supra^  a  claim  for  a  prefer- 
ence over  the  mortgage  for  moneys  used  in  the  construction 
of  the  road  included  under  the  mortgage  was  denied,  the 
court  saying: 

*'In  Railroad  Co.  v.  Cowdrey,  11  Wall.  460-481,  it  was 
contended  that  priority  should  be  given  to  the  last  creditor 
for  aiding  to  conserve  the  road.  But  the  court  answered  that 
this  rule  had  never  been  introduced  into  our  laws  except  in 
maritime  cases,  which  stand  on  a  particular  reason;  that  by 
the  common  law  whatever  is  affixed  to  the  freehold  becomes 
part  of  the  realty,  except  certain  fixtures  erected  by  tenants, 
which  do  not  affect  the  question ;  and  that  the  rails  put  down 
upon  the  company's  road  become  a  part  of  the  road.  Here 
the  same  rule  applies  ;  and  not  only  the  rails,  but  those  per- 
manent fixtures  which  are  essential  to  the  successful  opera- 
tion of  the  road,  become  a  part  of  the  property  of  the  company, 
as  much  so  as  if  they  had  existed  when  the  mortgage  was 
executed." 

In  Railroad  Co.  v,  Hamilton,  cited  above,  a  debt  con- 
tracted for  the  construction  and  erection  of  a  dock  upon  the 
mortgaged  property  of  the  railroad  company  was  allowed 
priority  by  the  circuit  court  upon  the  ground  that  the  improve- 
ment to  the  railroad  property  gave  an  equitable  right  to 
priority  of  payment.  The  supreme  court  reversed  the  decree, 
saying : 

**It  is  true,  cases  have  arisen  in  which,  upon  equitable 
reasons,  the  priority  of  a  mortgage  debt  has  been  displaced 
in  favor  of  even  unsecured  subsequent  creditors.  *  *  * 
But  those  principles  have  no  application  here.     The  work 
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which  Hamilton  did  was  in  original  construction^  and  not 
in  keeping  up,  as  a  going  concern,  a  railroad  already  built. 
The  amount  due  him  was  no  part  of  the  current  expenses  of 
operating  the  road.  There  was,  to  him,  no  diversion  of  cur- 
rent earnings  to  the  payment  of  current  expenses.'* 

In  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Texas  Cent.  Ry. 
Co.,  137  U.  S.  171,  195,  45  Am.  &  Eng.  R.  Cas.  631,  11 
Sup.  Ct.  69,  a  preference  was  denied  over  the  mortgage  debts 
for  a  claim  for  money  advanced  or  loaned  the  railroad  com- 
pany to  be  used  for  taxes,  operating  expenses,  equipment, 
improvements,  and  other  necessary  expenditures,  by  which, 
it  was  averred,  the  Texas  Central  Railway  has  been  kept  in 
repair,  and  a  going  concern,  and  thereby  rendered  more 
valuable  to  the  first  mortgage  bondholders.  It  appeare.d  in 
that  case  that  the  current  earnings  were  sufficient  to  pay  the 
operating  expenses  and  taxes,  and  that  the  deficit  was  pro- 
duced by  the  payment  of  interest  on  the  bonded  indebtedness. 
The  court,  touching  this  aspect  of  the  case,  said : 

*'By  the  payment  of  interest  the  interposition  of  the 
bondholders  was  averted.  They  could  not  take  posession  of 
the  property,  and  should  not  be  charged  with  the  responsi- 
bility of  its  operation.  It  is  true  that  a  railroad  company  is 
a  corporation  operating  a  public  highway,  but  it  does  not 
follow  that  the  discharge  of  its  public  duties  excuses  it  from 
amenability  for  its  private  obligations.  If  it  cannot  keep  up 
and  maintain  its  road  in  a  suitable  condition,  and  perform 
the  public  service  for  which  it  was  endowed  with  its  faculties 
and  franchises,  it  must  give  way  to  those  who  can.  Its 
bonds  cannot  be  confiscated  because  it  lacks  self-sustaining 
ability." 

The  decree  must  be  reversed  in  so  far  as  it  gave  to  the  T. 
B.  Townsend  Brick  &  Contracting  Company  a  lien  in  pref- 
erence to  the  mortgages  under  which  the  International  Trust 
Company  is  trustee,  and  modified  in  so  far  as  it  allowed 
payment  out  of  the  **net  income"  arising  under  the  receiver- 
ship of  any  part  of  the  debt  which  accrued  more  than  six 
months  prior  to  the  appointment  of  the  receiver  according  to 
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the  master's   report.      Appellee   will  pay  the  costs  of  the 
appeal  and  of  this  court. 


NOTE. 

Receivers — Priority  of  Claims — ^Tlme  of  Incurring  Prior  to  Re- 
ceivership.— There  is  no  definite  rule  as  to  the  period  prior  to  the 
appointment  of  the  receiver  within  which  the  claim  must  have  been 
incurred,  and  each  case  must  depend  upon  the  discretion  of  the 
chancellor.  Taylor  v,  Philadelphia  &  R.  R.  Co.,  7  Fed.  Rep.  377  ; 
Central  Trust  Co.  v.  East  Tennessee,  etc.,  R.  Co.,  69  Fed.  Rep.  658  ; 
New  York  Guaranty,  etc.,  Co.  v.  Broderick,  etc.,  Rope  Co.  (C.  C.  A.), 
83  Fed.  Rep.  365 ;  Northern  Pac.  R.  Co.  v.  Lamont,  69  Fed.  Rep.  23  ; 
Wood  V,  New  York,  etc.,  R.  Co.,  70  Fed.  Rep.  741 ;  Burnham  i/. 
Bowen,  111  U.  S.  776,  17  Am.  &  Eng-.  R.  Cas.  30S ;  Central  Trust  Co. 
V,  Utah  &  C.  R.  Co.,  16  Utah  12,  50  Pac.  813;  Farmers'  Loan,  etc., 
Co.  V.  Kansas  City,  W.,  etc.,  R.  Co.,  53  Fed.  Rep.  182. 

But  the  period  generally  fixed  is  six  months.  Thomas  v,  Peoria 
&  R.  I.  R.  Co.,  36  Am.  8l  En^.  R.  Cas.  3S1 ;  Thomas  v.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  (C.  C),  91  Fed.  Rep.  195  ;  Rutherford  r/.  Penn- 
sylvania M.  R.  Co.,  178  Pa.  38,  35  Atl.925.  In  Thomas  v,  Peoria  &  R. 
I.  R.  Co.  (C.  C),  36  Am.  &  Eng^.  R.  Cas.  331,  Hari^an,  J.,  said  :  **It 
would  not  do  to  charg-e  the  income  of  mortgag'ed  railroad  property, 
managfed  by  a  receiver,  or  the  property  itself,  with  every  debt  in- 
curred in  all  its  previous  history  for  labor,  supplies,  or  equipment. 
As  was  said  in  Fosdick  v,  Schall,  the  business  of  all  railroad  com- 
panies is,  to  a  greater  or  less  extent,  done  on  credit.  Those  who 
perform  labor  or  furnish  supplies  and  equipment  usually  expect  and 
contract  to  be  paid  within  a  reasonable  time ;  and  they  do  not  ordi- 
narily perform  labor  or  furnish  supplies  or  equipment  after  the 
railroad  company  has  failed  to  pay  within  such  time  for  what  has 
been  previously  done  or  furnished.  Expenses  incurred  within  such 
reasonable  time  constitute  what  are  called  'current  expenses,*  which 
ought,  if  possible,  to  be  paid  out  of  the  receipts  during  the  same 
period.  When,  therefore,  debts  of  that  character  remain  unsettled 
or  are  not  put  in  suit  for  such  a  time  as  would  be  deemed  unreason- 
able, it  may  be  fairly  presumed  that  the  creditors  have  ceased  to 
look  to  current  receipts  for  payment,  and  have  accepted  the  posi- 
tion of  general  creditors,  who,  as  such,  would  have  no  claim  for 
indemnity  upon  any  special  part  of  the  income.  Upon  these 
grounds,  substantially,  rests  the  rule  that  recognizes  the  right  of 
the  court  to  charge  the  income  earned  during  the  receivership  with 
obligations  for   labor,   supplies,  and  equipment  contracted  by  the 
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railroad  company  during  the  six  months  immediately  preceding-  the 
receivership.  Such  debts  constitute  operating-expenses  incurred  to 
the  end  that  mortgage  bondholders  might  be  protected,  and  that  the 
company  might  be  kept  upon  its  feet,  and  subserve  the  public  pur- 
pose for  which  it  was  established,  namely,  the  maintenance  of  a 
highway  for  the  convenience  of  the  people.''  See  also  St.  L/Ouis,  A. 
A  S.  R.  Co.  et  aL  v,  O'Hara  et  aL  (111.),  13  Am.  &  Eng.  R.  Cas.,  N. 
S.,817;  Fosdick  z/.  Schall,  99  U.  S.  235;  Turner  v,  Indianapolis, 
etc.,  R.  Co.,  8  Biss.  (U.  S.),  315.  In  Miltenberger  z'.  Logansport  Ry. 
Co.,  106  U.  S.  286.  12  Am.  &  Eng.  R.  Cas.  464  ;  Blair  v.  St.  Louis, 
etc.,  R.  Co.,  22  Fed.  Rep.  769  ;  Union  Trust  Co.  v,  Illinois  M.  R.  Co. 
(U.  S.),  25  Am.  &  Eng.  R.  Cas.  560. 

Claims  for  supplies  incurred  prior  to  that  time  will  not  be  allowed 
even  though  the  time  at  which  payment  was  due  fell  within  the 
limit.     Belknap  v.  Central   Trust  Co.    (C.  C.  A.),  80  Fed.  Rep.  624. 

In  one  case  the  time  was  placed  at  five  months  previous  to  the 
appointment  of  the  receiver.  Taylor  t/.  Philadelphia  &  R.  R.  Co.,  7 
Fed.  Rep.  377. 

In  Canada  it  has  been  held  that  a  receiver  of  a  railroad  company 
is  authorized  to  pay  debts  incurred  before  his  appointment,  but  not 
in  the  ordinary  course  payable  until  after  his  appointment,  but  that 
he  is  not  entitled  to  pay  any  sums  which  at  the  time  of  his  appoint- 
ment were  in  the  position  of  ordinary  overdue  debts.  Gooderham 
V,  Toronto  A  N.  R.  Co.  (Ont.),  17  Am.  &  Eng.  R.  Cas.  339. 


AI.KXANDER  et  aL 

V, 

Atlanta  &  W.  P.  R.  Co.  et  aL 

{Supreme  Court  of  Georgia^  July  20^  iSgg.) 

Construction  of  Charter. — The  Atlanta  &  West  Point  Railroad 
Company  has  no  authority,  under  its  charter,  to  build  a  belt  railroad 
from  any  point  on  its  road  to  any  other  railroad. 

Amending  Charter  without  Consent  of  Stockholders.* — When  pro- 
posed amendments  to  a  charter  are  fundamental,  radical,  or  vital, 
the  unanimous  consent  of  the  stockholders  to  their  acceptance  is 
essential,     (a)  The  corporate  rights  and  privileges  embraced  in  the 

*See  note  at  end  of  case. 

15  (N  s)  A  &  E  R  Cas— 22 
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general  railroad  law  of  this  state,  taken  as  a  whole,  would  funda- 
mentally, radically,  and  vitally  amend  the  charter  of  the  above- 
named  company,  if  added  thereto,  and  consequently  could  not  be  so 
added  upon  an  application  presented  to  the  secretary  of  state  by 
virtue  of  a  resolution  adopted  by  a  majority  only  of  the  stockholders. 
Thus  adopting-  such  a  resolution  was  not  in  this  case  *'proper  corpo- 
rate action.** 

Same. — Such  an  application  being-  unauthorized  and  unlawful,  the 
granting  of  it  was  a  mere  nullity,  and  it  therefore  could  not  result 
therefrom  that  the  company  obtained,  as  an  amendment  to  its  char- 
ter, any  particular  portion  or  portions  of  the  general  railroad  law, 
even  though  the  same  may  have  been  such  as  could  be  lawfully 
accepted  by  a  majority  vote  of  the  stockholders. 

(Syllabus  by  the  Court.) 

Error  by  plaintiffs  from  Fulton  county  superior  court. 
Reversed, 

N,  J.  &  T.  A,  Hammond^  H.  A.  Alexander  ^  Law  ton  & 
Cunningham,  and  J,  R,  Lamar,  for  plaintiffs  in  error. 

Dorsey,  Brewster  &  Howell,  J,  B,  Gumming ,  and  King  & 
Spalding,  for  defendants  in  error. 

Lumpkin,  P.  J.  On  December  27,  1847,  an  act  was  passed 
**to  incorporate  the  Atlanta  and  Lagrange  Railroad  Com- 
«     a*  *  ^  pany.*'     It   conferred   upon   the    incorporators 

the  powers  necessary  **for  the  purpose  of  con- 
structing railroad  communication  between  the  town  of  At- 
lanta, in  Dekalb  county,  or  some  convenient  point  on  the  Ma- 
con and  Western  Railroad  between  the  city  of  Grifl&n  and 
Atlanta,  to  Lagrange,  in  Troup  county.*'  This  act,  by  its 
terms,  was  to  remain  of  force  for  20  years.  See  Acts  1847,  p. 
178.  On  December  14,  1849,  the  above-mentioned  act  was 
amended  so  as  to  authorize  the  company  thereby  incorporated 
to  extend  its  road  to  the  Alabama  line  at  or  near  West  Point, 
and  the  amending  act  also  provided  that  **any  contract  made 
between  said  company  and  the  Macon  and  Western  Railroad 
Company  for  a  junction  of  their  road,  and  the  joint  use  of 
said  road,  or  any  part  thereof,  shall  be  binding  between  the 
parties,  and  should  any  such  contract  or  arrangement  for  a 
limited  time  suspend  the  completion  of  the  Atlanta  and  La- 
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grange  Railroad,  the  part  of  said  road  so  suspended  may  be 
finished  at  any  time  within  three  years  after  the  termination  of 
said  contract."     Acts  1849-50,  p.  238.     By  an  act  approved 
December  22,    1857,  the   name  of  the  Atlanta   &  Lagrange 
Railroad  Company  was  changed  to  the  Atlanta  &  West  Point 
Railroad  Company.     This  act  also  authorized  the  building  of 
branch  lines  from  any  point  on  the  company's  line  to  Green- 
ville or  Columbus,"  provided  that  **said  branch  or  branches 
shall  be  built  on  bona  fide  subscriptions  to  the  capital  stock, 
subscribed  and  paid  up  sufficient  for  that  purpose."     Acts 
1857,  p.  66.     The  above  •  recited  act  of  1847,   and  all  acts 
amendatory  thereof,  were,  by  an  act  approved  December  21, 
1866,  continued  in  force  for  30  years  from  the  date  just  men- 
tioned.    Acts  1866,  p.  121.     On  December  19,  1896,  an  act 
was  passed  continuing  in  force  for  50  years  from  that  date  the 
charter  of  the  Atlanta  &  West  Point  Railroad  Company, 
**with  all  the  powers  and  privileges  which  it  possesses  by 
virtue  of  said  charter  as  herein  amended."     Acts  1896,  p.  93. 
The   foregoing  sets  forth  all  portions  of  the  acts  cited  now 
material.     Other  acts  were  passed  in  1852,  1868,  1869,   1872, 
and  1874,  relating  to  this  company',  but  they  have  no  bear- 
ing upon  any  question  involved   in  the   present  case.     The 
Macon  &  Western  Railroad  Company  was  absorbed  by,  and 
consolidated  with,  the  Central  Railroad  &   Banking  Com- 
pany,   of  which,  later  on,  the  Central  of  Georgia  Railway 
Company,  became  the  successor.     For  convenience,  the  At- 
lanta &  Lagrange  Railroad  Company,  which,  as  has  been 
seen,  became  the  Atlanta  &  West  Point  Railroad  Company, 
will  hereinafter  be  mentioned  as  the  **  West  Point  Company," 
and  the  term  ** Central  Company"  will  be  used  to  designate 
the  company  owning  the  railroad  from  **some  convenient 
point"  on  which  the  West  Point  Company  was,  by  the  act  of 
1847,  authorized  to  build  to' Lagrange;  that  is,  the  words 
** Central  Company"  must  be  understood  as  indicating  both 
the  old  ** Macon  and  Western"  and  its  successors.     The  West 
Point  Company  built  its  road  from  East  Point,  a  station  on 
the  line  of  the  Central  Company,  to  West  Point.     For  many 
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years  it  ran  its  trains  into  Atlanta  over  the  track  of  the  Cen  - 
tral  Company,  and  used  the  terminal  facilities  of  the  latter 
under  a  contract  which  was  satisfactory  to  the  two  companies. 
In  1890  the  West  Point  Company  purchased  from  the  Cen- 
tral Company  a  strip  of  its  right  of  way  13  feet  wide,  extending 
from  East  Point  to  Nelson  street,  in  the  city  of  Atlanta,  and 
built  a  track  thereon.  Since  then  these  two  companies  have 
used  the  two  tracks  from  this  street  to  East  Point  jointly; 
but  as  Nelson  street  is  some  distance  from  the  union  passen- 
ger depot,  and  the  West  Point  Company  has  no  terminal 
facilities  except  a  freight  depot  near  the  center  of  the  city, 
which  it  can  not  reach  otherwise  than  over  the  tracks  of  the 
Central  Company,  it  is  still  obliged  to  use  the  same,  and  is 
so  doing,  under  a  contract  which  is  indefinite  as  to  time. 
On  September  13,  1898,  an  application  in  the  name  of  the 
West  Point  Company  was  presented  to  the  secretary  of  state 
for  an  amendment  to  its  charter,  whereby  it  was  sought  to 
obtain  all  the  corporate  powers  and  privileges  granted  to 
railroad  companies  organized  under  the  general  railroad 
law  for  the  incorporation  of  such  companies.  This  action 
was  authorized  by  a  majority  of  the  stockholders,  and  not  by 
unanimous  consent.  On  the  contrary,  it  was  vigorously 
opposed  by  a  considerable  minority.  The  secretary  of  state 
granted  the  application,  and  thereafter  a  majority  of  the 
directors  of  the  company  proceeded  to  take  active  steps  to  build 
a  belt  line  of  railroad,  about  six  miles  long,  from  a  point  on 
the  company's  road  just  outside  the  corporate  limits  of  At- 
lanta to  a  point  on  the  line  of  the  Georgia  Railroad,  also  just 
beyond  the  corporate  limits  in  that  direction.  These  direct- 
ors sought  in  this  manner  to  obtain  the  means  of  reaching 
the  union  passenger  depot  and  the  freight  depot  of  the  West 
Point  Company  over  the  tracks  of  the  Georgia  Railroad,  and 
thus  secure,  independently  of  the  Central  Company,  all 
needed  terminal  facilities.  A  number  of  the  minority  stock- 
holders of  the  West  Point  Company  filed  an  equitable  peti- 
tion to  enjoin  the  building  of  this  belt  line.  After  a  hearing, 
at  which  a  considerable  amount  of  evidence  was  introduced, 
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the  iDJunctioti  was  refused,  and  the  petitioners  excepted. 
There  was  much  contention,  pro  and  con,  as  to  the  motives 
by  which  the  management  of  the  West  Point  Company  was 
actuated  in  attempting  to  build  the  belt  line,  and  those  which 
influenced  the  plaintiffs  to  interfere.  The  moving  directors 
claimed  that  their  sole  object  was  to  benefit  the  West  Point 
Company,  while  the  plaintiffs  insisted  that  the  real  purpose 
of  the  enterprise  was  to  advance  the  interests  of  other  corpora  - 
tions.  On  the  other  hand,  the  plaintiffs  alleged  that  they 
had  no  purpose  in  filing  the  petition  except  to  prevent  an 
unauthorized  act  which  would  injure  the  value  of  their  stock, 
and  the  reply  was  that  the  main  thing  which  they  sought 
was  to  keep  the  West  Point  Company  under  the  dominion 
and  control  of  the  Central  Company.  These  matters  are, 
however,  immaterial  to  a  proper  determination  of  the  case, 
and  therefore  we  will  not  discuss  them,  but  will  confine  our- 
selves strictly  to  a  discussion  and  decision  of  the  questions 
growing  out  of  the  main  inquiry,  which  is :  Did  the  judge 
err  in  denying  the  injunction?  These  questions  are  purely 
legal  ones ;  for,  upon  the  assumption  that  the  West  Point 
Company  has  lawful  authority  to  build  the  belt  line,  the 
decision  below  settles,  so  far  as  we  are  concerned,  all  con- 
troversy as  to  the  expediency  of  building  it.  Coming,  then, 
to  the  law  of  the  case,  we  hold  that  the  decision  excepted  to 
was  erroneous,  and  will  proceed  to  show  why  we  have  reached 
this  conclusion. 

1.  Under  its  charter  as  embraced  in  the  several  acts  above 
referred  to,  the  West  Point  Company  had  no  authority  to  build 
the  belt  line.     It  was  empowered  to  build  a  railroad  from 
Atlanta,  or  some  convenient  point  on   the  line 
of  the  Central  Company,  to  West  Point.     If  it  S^SS?.^****'' **' 
chose  to  build  from  such  a  point,  it  could  use 
the  track  of  the  Central  Company  into  Atlanta  on  such  terms 
as  could  be  agreed  on  between  the  two  companies,  and,  if 
any  contract  between  them  as  to  this  matter  should  cease  to 
be  of  force,  the  West  Point  Company  could  at  any  time  within 
three  years  after  the  termination  thereof  build  its  own  line 
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into  Atlanta.  It  first  built  from  East  Point  to  West  Point; 
but  in  1890  it  did  acquire  a  right  of  way  from  the  Central 
Company,  and  did  build  into  Atlanta  on  the  narrow  strip  to 
Nelson  street.  There  its  Atlanta  terminus  has  since  remained, 
and  from  it  the  union  passenger  depot  and  the  freight  depot 
of  the  West  Point  Company  have  been  reached  over  the  tracks 
of  the  Central  Company.  It  is  now  seeking  to  reach  those 
points,  not  over  a  track  of  its  own,  but  over  those  of  the 
Georgia  Railroad.  The  question  immediately  in  hand  is 
whether  this  company  is  endeavoring  to  do  something  au- 
thorized by  legislative  enactment.  As  has  been  made  appar- 
ent, it  could  get  into  the  city  in  two  ways:  (l)  By  using 
the  track  of  the  Central  Company,  and  (2 )  by  building  a  track 
of  its  own^  For  a  long  time  it  did  the  former,  and  then  it  did 
the  latter.  Its  object  now  is  to  get  further  into  the  city,  but 
it  is  not  endeavoring  to  do  so  in  either  of  the  prescribed  ways. 
It  is,  in  fact,  seeking  to  obtain  a  new  entrance  to  the  centre 
of  the  city,  not  over  a  line  of  its  own,  but  over  that  of  the 
Georgia  Railroad;  and  there  is  no  authority  in  any  of  the 
acts  mentioned  for  pursuing  this  course.  The  general  as- 
sembly expressly  limited  the  West  Point  Company  to  the 
Central  Company's  tracks,  in  case  it  chose  to  reach  Atlanta 
over  any  line  other  than  its  own.  This  necessarily  forbids 
its  entrance  over  the  line  of  the  Georgia  Railroad.  If  it  had 
so  desired,  the  legislature  could  and  would  have  enacted  that 
the  West  Point  Company  might  enter  the  city  over  the  line  of 
any  railroad  company  with  which  it  could  make  satisfactory 
terms.  The  express  mention  of  one  company  excludes  all 
others.  If  the  West  Point  Company  had  sought  to  extend 
its  own  line  from  Nelson  street  to  the  center  of  the  city,  we 
would  then  have  the  question  whether  or  not  it  could  lawfully 
do  so  under  the  acts  above  cited.  But  that  question  is  not 
here  now.  Treating  the  proposed  belt  line  as  a  **branch" 
road,  there  is  no  special  legislative  authority  for  building  it, 
for  the  power  of  the  West  Point  Company  in  this  respect 
was  limited  to  building  branches  to  Greenville  and  Columbus. 
2.  Were  the  provisions  of  the  general  railroad  law  lawfully 
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added  to  the  charter  of  the  West  Point  Company?  If  these 
provisions,  as  a  whole,  could  be. obtained  .by  a  majority  vote 
of  the  stockholders,  they  were  so  added.  If 
they  could  not  be  thus  obtained,  they  were  not  ^fwiSSSt*"^ 
lawfully  ingrafted  upon  the  old  charter.  By  stockhoidera. 
accepting  the  amendment  embraced  in  the  act  of 
1896,  the  West  Point  Company  undoubtedly  subjected  its 
charter  to  legislative  amendment.  It  must  be  noted,  however, 
that  the  general  assemblj'  did  not  force  upon  any  railroad 
company  the  provisions  of  the  general  law.  On  the  contrary, 
any  such  company,  by  presenting  to  the  secretary  of  state 
an  application  **authorized  by  proper  corporate  action,*' 
**may  amend  its  charter"  so  as  to  acquire  any  or  all  of  the 
corporate  powers  and  privileges  embraced  in  the  general 
law.  Civ.  Code,  §§  1840,  2178.  What,  then,  constitutes 
''proper  corporate  actions"  in  such  a  case?  The  rule  seems  to 
be  well  settled  that,  *'when  the  amendments  are  fundamental, 
radical,  or  vital,  the  acceptance  must  then  be  unanimous."  7 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  681,  and  cases  cited  in 
note.  And  see  a  full  discussion  of  this  subject  in  1  Thomp. 
Corp.  §  71  ei  seg.'y  also.  Snook  v.  Improvement  Co.,  83  Ga. 
61,  38  Am.  &  Eng.  R.  Cas.  492,  9  S.  E.  1104,  and  authori- 
ties cited  on  page  65,  83  Ga.,  and  page  1105,  9  S.  E.  If  all 
the  provisions  of  the  general  railroad  law  were  added  to  the 
charter  of  the  West  Point  Company,  would  so  doing  make 
"fundamental,  radical,  or  vital  changes"  therein?  The 
scheme  of  the  legislative  charter ,  as  embraced  in  the  several 
acts,  was  to  build  and  operate  a  railroad  between  Atlanta  and 
West  Point.  Under  the  general  railroad  law  of  this  state,  the 
company  could  indefinitely  extend  its  railroad,  build  branch 
roads  from  any  point  on  its  line,  consolidate  with  any  other 
railroad  company,  or  lease  the  property  thereof  (if  not  a 
competing  line),  build  and  operate  steamboats,  etc.  Cer- 
tainly the  original  incorporators  of  the  West  Point  Company 
would  never  have  recognized  as  their  own  the  simple  charter 
they  obtained,  after  such  additions  as  these,  and  numerous 
others  that  might  be  mentioned,  had  been  added  to  it.    .The 
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* 'proper  corporate  action'*  to  obtain  such  additional  powers 
as  those  just  enumerated  must  be  based  on  the  unanimous 
consent  of  the  stockholders.  We  do  not  think  the  require- 
ment of  a  vote  of  two -thirds  before  the  capital  stock  can  be 
increased  or  bonds  be  issued,  included  in  section  2165  of  the 
Civil  Code,  or  the  like  requirement  in  section  2171,  relating^ 
to  a  change  in  the  direction  of  a  railroad,  can  have  any  bear- 
ing upon  the  question  under  discussion.  These  provisions 
of  the  general  railroad  law  are  operative  when  that  law  con- 
stitutes the  whole  or  a  portion  of  a  railroad  charter.  They 
have  nothing  to  do  with  determining  the  manner  in  which  an 
amendment  to  a  charter  not  embracing  those  provisions  shall 
be  made. 

3.  The  only  remaining  question  is:  If  the  West  Point 
Company  could  not,  by  a  majority  vote  of  its  stock- 
holders, adopt  as  a  whole  the  provisions  of  the 
general  railroad  law,  did  it,  by  thus  attempting 
to  do  so,  lawfully  obtain  as  amendments  to  its  charter  such 
portions  only  of  that  law  as  would  not  make  fundamental, 
radical,  or  vital  changes?  Clearly  it  did  not.  In  this  con- 
nection, see  1  Thomp.  Corp.  §  53.  We  do  not  wish  to  be 
understood  as  now  deciding  whether  or  not  the  West  Point 
Company  could,  by  a  majority  vote  of  its  stockholders,  have 
applied  to  and  obtained  from  the  secretary  of  state  an  amend- 
ment to  its  charter,  embracing  portions  only  of  the  general 
law,  under  which  it  could  have  built  the  proposed  belt  line; 
that  is,  we  leave  open  the  question  whether  an  amendment 
conferring  authority  to  do  that  work  alone  would,  or  would 
not,  constitute  such  a  change  in  the  charter  as  would  require 
the  unanimous  consent  of  the  stockholders.  Be  this  as  it  may, 
we  are  confident  that  the  company  did  not,  upon  the  applica- 
tion made  by  its  managing  officers  for  all  of  the  corporate 
rights  and  privileges  embraced  in  the  general  law,  obtain  only 
such  portions  of  them  as  could  be  properly  and  legitimately 
granted  on  a  majority  vote  of  its  stockholders.  It  got  all  or 
none  of  these  privileges,  for  the  simple  reason  that  the  applica- 
tion presented  in  its  name  asked  for  all,  and  not  a  portion  or 
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portions.  Who  can  say  the  majority  would  have  asked  for 
less,  or  which  particular  portion  or  portions  they  would  have 
been  willing  to  accept?  As  the  company  did  not  lawfully  get 
all  that  those  assuming  to  act  in  its  behalf  sought,  it  really 
got  nothing.  The  conclusion  results  that  the  judge  ought  to 
have  granted  the  injunction.  Judgment  reversed.  All  the 
justices  concurring. 

NOTE. 

Charters— Consent  of  Stockholders  to  Amendment. — A  majority 
of  the  stockholders  cannot  bind  the  corporation  by  the  acceptance 
of  amendments  to  the  charter  which  are  fundamental,  radical  or  vital. 
Black  V,  Delaware  &  R.  Canal  Co.,  24  N.  J.  Eq.  455  ;  New  Orleans,  J^. 
&G.  N.  R.  Co.  V.  Harris,  27  Miss.  517;  Stevens  v,  Rutland,  etc.,  R.  Co., 
29Vt.  546;  State  v.  Accommodation  Bank,  26  La.  Ann.  288;  Kean 
V.  Johnson,  9  N.  J.  Eq.  407;  Woodfork  v.  Union  Bank,  3  Coldw. 
(Tenn.)  488. 


Louisville,  N.  A.  &  C.  Ry.  Co. 

Louisville  Trust  Co. 
Same 

V, 

Louisville  Banking  Co. 

{Supreme  Court  of  the  United  States,  May  is^  iSgg.) 

Foreign  Corporations — How  Created— Domestic  Corporations.* — 
In  order  to  make  a  corporation,  already  in  existence  under  the  laws 
of  one  state,  a  corporation  of  another  state,  the  lang-uage  used  must 
imply  creation  or  adoption  in  such  form  as  to  confer  the  power 
usually  exercised  over  corporations  by  the  state,  or  by  the  legisla- 
ture, and  such  allegiance  as  a  state  corporation  owes  to  its  creator  ; 
and  the  mere  grant  of  privileges  or  powers  to  it  as  an  existing 
corporation,  without  more,  does  not  do  this. 

Same— Citizenship— Federal  Jurisdiction.* — A  corporation  of  one 
state  which  is  subsequently  created  a  corporation  of  another  state 
also,  remains  for  the  purposes  of  federal  jurisdiction,  a  citizen  of 
the  first  mentioned  state. 

*See  note  at  end  of  case. 
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Bonds— Cancellation  of  Guaranty —Equity  Jurisdiction. —  Where 
the  object  of  a  bill  is  that  the  g^uaraaty  upon  a  great  number  of 
negotiable  bonds,  which  might  otherwise  pass  into  the  hands  of 
bona  fide  purchasers,  may  be  canceled,  aud  suits  upon  the  guaranty 
restrained,  because  of  facts  not  appearing  upon  its  face,  the  bill  is 
not  demurrable  for  want  of  equity. 

Same— Guaranty — Power  of  Railroad  Corporations.* — A  railroad 
corporation,  unless  authorized  by  statute,  has  no  power  to  guaran- 
tee the  bonds  of  another  corporation,  and  such  a  guaranty,  or  any 
contraot  to  give  one,  if  not  authorized  by  statute,  is  beyond  the 
scope  of  the  powers  of  the  railroad,  and  strictly  ultra  vires,  and 
incapable  of  being  made  good  by  ratification  or  estoppel. 

Same— Same— Same— Statutes. — The  statute  of  Indiana  of  1883, 
authorizing  railroad  corporations  organized  under  the  laws  of  the 
state  to  indorse  and  guaranty  the  bonds  of  any  railroad  company 
organized  under  the  laws  of  any  adjoining  state,  superseded  and 
repealed  the  provisions  on  the  subject  of  the  statute  of  1865,  under 
which  the  complainant  railroad  was  incorporated. 

Same — Same — Execution — Presumption  of  Regularity. —  Negotia- 
ble bonds  bearing  the  guaranty  of  a  railroad  corporation  which  had 
statutory  authority  to  guarantee  such  bonds  signed  by  its  proper 
officers  and  under  its  seal  were  purchased  in  good  faith,  and  without 
notice  that  there  had  been  no  petition  of  a  majority  of  its  stock- 
holders for  the  execution  of  the  guaranty,  as  required  by  law. 
Held,  that  such  purchaser  was  entitled  to  presume  that  such  a 
petition  had  been  presented. 

Same — Same— Same— Same— Corporate  Records. — The  records  of 
the  railroad  corporation  and  of  its  board  of  directors,  which  would 
have  shown  whether  such  a  petition  had  or  had  not  been  filed,  were 
private  records,  which  a  purchaser  of  the  bonds  was  not  bound  to 
inspect. 

Same — Same — Same — Purchase  wilh  Notice  of  Irregularity. — But 
purchasers  of  such  bonds  with  notice  that  the  guaranty  had  not  been 
authorized  by  a  majority  of  the  guarantor  company*s  stockholders, 
as  required  by  law,  could  not  recover  on  the  guaranty. 

Federal  Jurisdiction— Citizsnship.— The  rights  and  liabilities  of 
complainant  as  a  corporation  of  Kentucky,  or  as  a  corporation  of 
Illinois,  cannot  be  adjudicated  in  a  case  brought  by  it  as  a  corpora- 
tion of  Indiana  in  a  circuit  court  of  the  United  States  for  the 
district  of  Kentucky  against  citizens  of  Kentucky  and   Illinois. 

On  Writs  of  Certiorari  to  the  Circuit  Court  of   Appeals 
for  the  Sixth  Circuit. 

*See  note  at  end  of  case. 
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This  was  a  bill  in  equity  filed  April  9,  1890,  in  the  circuit 
court  of  the  United  States  for  the  district  of  Kentucky,  by 
the  Louisville,  New  Albany  &  Chicago  Railway  Company 
(hereafter  called  the  **New  Albany  Company*'),  o»»eBtated 
described  as  **a  corporation  duly  organized  and 
existing  under  the  laws  of  the  state  of  Indiana,'*  against  the 
Ohio  Valley  Improvement  &  Contract  Company  (hereafter 
called  the  **Construction  Company"),  the  Richmond,  Nich- 
olasville,  Irvine  &  Beattyville  Railway  Company  (hereafter 
called  the  '*Beattyville  Company"),  and  the  Louisville 
Trust  Company,  all  corporations  of  the  state  of  Kentucky, 
and  other  citizens  of  Kentucky,  of  New  York,  and  of  Illinois, 
for  the  cancellation  of  a  contract  between  the  New  Albany 
Company  and  the  Construction  Company,  and  of  a  guaranty 
indorsed  by  the  New  Albany  Company,  in  accordance  with 
that  contract,  upon  bonds  issued  by  the  Beattyville  Company, 
and  held  by  the  other  defendants,  and  for  an  injunction 
against  suits  thereon.  The  Louisville  Banking  Company, 
a  corporation  of  Kentucky,  and  other  bondholders,  were 
afterwards  made  defendants  by  a  supplemental  bill. 

The  bill  alleged  that  the  guaranty  was  fraudulently  placed 
on  the  bonds  of  the  Beattyville  Company  by  a  minority 
of  the  plaintiff's  directors,  who,  as  individuals,  had  secured 
the  option  to  buy  the  bonds  at  a  low  price,  and  also  averred 
that  the  guaranty  was  void  for  want  of  the  presence  of  a 
quorum  of  the  directors  at  the  meeting  which  directed  it  to 
be  executed,  as  well  as  for  want  of  a  previous  petition  in 
writing  by  a  majority  of  the  stockholders,  pursuant  to  a 
statute  of  Indiana. 

Pleas  to  the  jurisdiction,  asserting  that  the  plaintiff  was  a 
corporation  and  a  citizen  of  Kentuck}',  as  well  as  demurrers 
to  the  bill  for  want  of  equity,  were  overruled  by  the  court. 
69  Fed.  431,  432 ;    57  Fed.  42. 

The  case  was  afterwards  heard  upon  pleadings  and  proofs, 
and,  so  far  as  is  material  to  be  stated,  appeared  to  be  as 
follows : 

The  New  Albany   Company,  by   articles  of  incorporation, 
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filed  with  the  secretary  of  state  of  Indiana  in  January,  1873, 
reciting  its  purchase  at  a  judicial  sale  at  New  Albany  of  the 
railroad  and  franchise,  and  all  the  property,  real  and  per- 
sonal, of  another  railroad  company,  whose  line  of  railroad 
ran  from  New  Albany  to  Michigan  City,  in  the  state  of 
Indiana,  and  expressed  to  be  made  **for  the  purpose  of 
carrying  out  the  design  of  the  said  purchase,  and  forming  a 
corporation  of  Indiana,"  became  a  corporation  under  the 
statute  of  Indiana  of  March  3,  1865,  which  contained  these 
provisions : 

**The  said  corporation  shall  have  capacity  to  hold,  enjoy 
and  exercise,  within  other  states,  the  aforesaid  faculties, 
powers,  rights,  franchises  and  immunities,  and  such  others 
as  may  be  conferred  upon  it  by  any  law  of  this  state,  or  of 
any  other  state  in  which  any  portion  of  its  railroad  may  be 
situate,  or  in  which  it  may  transact  any  part  of  its  business; 
and  to  hold  meetings  of  stockholders  and  of  its  board  of 
directors,  and  to  do  all  corporate  acts  and  things,  without 
this  state,  as  validly  and  to  the  same  extent  as  it  may  do 
the  same  within  the  state,  on  the  line  of  such  road."  Laws 
Ind.  1865,  p.  68,  c.  20,  §  5 ;  Rev.  St.  §  3949. 

**Any  railroad  company  incorporated  under  the  provisions 
of  this  act  shall  have  the' power  and  authority  to  acquire, 
by  purchase  or  contract,  the  road,  roadbed,  real  and  per- 
sonal property,  rights  and  franchises,  of  any  other  railroad 
corporation  or  corporations  which  may  cross  or  intersect 
the  line  of  such  railroad  company,  or  any  part  of  the  same, 
or  the  use  and  enjoyment  thereof,  in  whole  or  in  part;  and 
may  also  purchase  or  contract  for  the  use  and  enjoyment, 
in  whole  or  in  part,  of  any  railroad  or  railroads  lying  within 
adjoining  states ;  and  may  a.ssume  such  of  the  debts  and 
liabilities  of  such  corporations  as  may  be  deemed  proper.** 
**Any  railroad  company  incorporated  under  the  provisions 
of  this  act  shall  also  have  power  to  consolidate  with  other 
railroad  corporations  in  the  continuous  line,  either  within 
or  without  this  state,   upon  such  terms   as  may   be   agreed 
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upon  by  the  corporations  owning  the   same.*'     Laws   Ind. 
1865,  p.  68,  c.  20,  §  7  ;    Rev.  St.  §  395 1 . 

On  April  8,  1880,  the  legislature  of  Kentucky  passed 
a  statute  entitled  *' An  act  to  incorporate  the  New  Albany 
&  Chicago  Railway  Company,*'  which  took  effect  upon  its 
passage,  and  the  first  two  sections  of  which  were  as  follows : 

*  "Section  1.  The  Louisville,  New  Albany  &  Chicago  Rail- 
way Company,  a  corporation  organized  under  the  laws  of  the 
state  of  Indiana,  is  hereby  constituted  a  corporation,  with 
power  to  sue  and  be  sued,  contract  and  be  contracted  with, 
to  have  and  use  a  common  seal,  with  the  power  incident  to 
corporations,  and  authority  to  operate  a  railroad. 

**Sec.  2.  The  Louisville,  New  Albany  &  Chicago  Railway 
Company  is  hereby  authorized  to  purchase  or  lease,  for 
depot  purposes  in  the  city  of  Louisville  or  county  of 
Jefferson,  such  real  estate  as  may  be  deemed  by  it  to  be 
necessary  for  passenger  and  freight  depots  and  transfer, 
machine  shops,  and  for  all  switches  or  turnouts  necessary  to 
reach  the  same;  and  is  also  authorized  to  connect  with  any 
railroad  or  bridge  now  operated  or  used,  or  which  may  be 
hereafter  operated  or  used,  in  said  county  of  Jefferson,  and 
may  build  any  such  connecting  lines,  or  lease  or  operate  the 
same ;  and  for  all  said  purposes  shall  have  the  right  to 
condemn  all  property  required  for  the  carrying  out  of  the 
objects  herein  named;  and  may  bond  the  same,  and  secure 
the  payment  of  any  such  bonds  by  a  mortgage  of  its  property, 
rights  and  franchises." 

The  third  section  of  that  statute  directed  how  proceedings 
for  the  condemnation  of  such  real  estate  should  be  conducted 
in  the  courts  of  the  state  of  Kentucky.  Laws  Ky.  1879,  p. 
233,  c.  858. 

On  May  5,  1881,  the  New  Albany  Company,  describing 
itself  as  **a  corporation  existing  under  the  laws  of  the  state 
of  Indiana,''  and  as  owning  and  operating  a  line  of  railroad 
from  New  Albany  to  Michigan  City,  in  the  same  state,  and 
the  Chicago  &  Indianapolis  Air-Line  Railway  Company, 
describing  itself  as  **a  consolidated  corporation  organized 
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and  existing  under  the  laws  of  the  states  of  Indiana  and 
Illinois,'*  and  as  having  in  process  of  construction  a  line  of 
railway  extending  from  Indianapolis,  in  Indiana,  to  a 
connection  with  a  railroad  at  or  near  Glenwood,  in  Illinois, 
so  as  to  secure  a  connection  with  Chicago  in  that  state, 
consolidated  their  stock  and  property,  under  the  laws  of 
Indiana  and  of  Illinois,  ''so  as  to  create  and  form  a 
consolidated  corporation,  to  be  called  and  known  as  the 
Louisville,  New  Albany  &  Chicago  Railway  Company,'*  by 
articles  of  consolidation,  the  third  of  which  provided,  in 
accordance  with  the  statutes  of  Indiana,  that  **the  said 
consolidated  corporation  hereby  created  shall  be  vested  with 
all  the  rights,  privileges,  immunities  and  franchises  which 
usually  pertain  to  railroad  corporations  under  the  laws  of 
the  respective  states  of  Illinois  and  Indiana,  wherein  the 
lines  of  its  railroad  are  situate,  and  shall  also  be  vested  with 
all  and  singular  the  rights,  powers,  privileges,  immunties, 
capacities  and  franchises  which  before  the  execution  of  these 
articles  were  lawfully  possessed  or  exercised  by  either  of 
the  parties  hereto;**  and  the  ninth  of  which  provided  that 
**the  principal  place  of  business  and  [the  general  office]  of 
the  consolidated  corporation  shall  be  established  in  the  city 
of  Louisville,  Kentucky.** 

On  April  7,  1882,  the  legislature  of  Kentucky,  by  a 
statute  entitled  **An  act  to  amend  an  act  entitled  *An  act  to 
incorporate  the  Louisville,  New  Albany  &  Chicago  Railway,* 
approved  April  8,  1880,**  enacted  that  **the  Louisville,  New 
Albany  &  Chicago  Railway  Company  is  hereby  authorized 
and  empowered  to  indorse  or  guarantee  the  principal  and 
interest  of  the  bonds  of  any  railway  company  now  constructed, 
or  to  be  hereafter  constructed,  within  the  limits  of  the  state 
of  Kentucky ;  and  may  consolidate  its  rights,  franchises  and 
privileges  with  any  railway  company  authorized  to  construct 
a  railroad  from  the  city  of  Louisville  to  any  point  on  the 
Virginia  line ;  such  indorsement,  guarantee  or  consolidation 
to  be  made  upon  such  terms  and  conditions  as  may  be  agreed 
upon  between   said  companies ;    or  it  may  lease  and  operate 
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any  railway  chartered  under  the  laws  of  the  state  of  Ken- 
tucky: provided,  it  shall  not  lease  or  consolidate  with  any 
two  lines  of  railway  parallel  to  each  other,"  Laws  Ky. 
1881,  p.  251,  c.  870. 

The  New  Albany  Company  was  not  shown  to  have 
formally  accepted  the  statutes  of  Kentucky  of  1880  and  1882, 
or  to  have  ever  organized  as  a  corporation  under  those 
statutes.  But  the  defendants,  as  evidence  that  it  had  accepted 
a  charter  of  incorporation  from  the  state  of  Kentucky, 
relied  on  the  following  documents  : 

(1)  Two  deeds  to  it  of  lands  in  Jefferson  county,  made 
and  recorded  in  1881,  in  which  it  was  described  as  **of  the 
city  of  Louisville,   Kentucky.'* 

(2)  Two  mortgages  executed  by  it  to  trustees  in  1884  and 
1886,  including  its  railway  in  Indiana  and  in  Jefferson 
county,  in  each  of  which  it  was  described  as  **a  corporation 
duly  created  and  existing  under  the  laws  of  Indiana  and 
Kentucky." 

(3)  A  lease  to  it  from  the  Louisville  Southern  Railway 
Company,  in  1888  (more  fully  stated  below),  in  which  it  was 
similarly  described. 

(4)  A  petition  (the  date  of  which  did  not  appear  in  the 
transcript)  that  an  action  brought  against  it  in  a  court  of  the 
state  of  Indiana  might  be  removed  into  the  circuit  court  of 
the  United  States,  upon  the  ground  that  it  was  a  corporation 
of  Kentucky. 

(5)  Proceedings  in  1887,  in  a  court  of  Jefferson  county, 
for  the  condemnation  of  lands  in  that  county  upon  a  petition 
in  which  **the  Louisville,  New  Albany  &  Chicago  Railway 
Company  states  that  it  is  a  corporation,  and  that  it  is  duly 
empowered  by  its  charter  by  an  act  of  the  general  assembly 
of  the  commonwealth  of  Kentucky  to  purchase,  lease,  or 
condemn  in  said  state  such  real  estate  as  may  be  necessary 
for  railway,  switches,  side  tracks,  depots,  yards,  and  other 
railway  purposes,  and  to  construct  and  operate  a  railroad 
in  said  state." 

On  March  8,  1883,  the  legislature  of  Indiana   passed  a 
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Statute  entitled  An  act  to  authorize  railroad  companies 
organized  under  the  laws  of  the  state  of  Indiana  to  indorse 
and  guarantee  the  bonds  of  any  railroad  company  organized 
under  the  laws  of  any  adjoining  state,**  the  material  pro- 
visions of  which  were   as  follows  : 

**Section  1.  The  board  of  directors  of  any  railway  company 
organized  under  and  pursuant  to  the  laws  of  the  state  of 
Indiana,  whose  line  of  railway  extends  across  the  state  in 
either  direction,  may,  upon  the  petition  of  the  holders  of  a 
majority  of  the  stock  of  such  railway  company,  direct  the 
execution  by  such  railway  company  of  an  indorsement 
guarantying  the  payment  of  the  principal  and  interest 
of  the  bonds  of  any  railway  company  organized  under  or 
pursuant  to  the  laws  of  any  adjoining  state,  the  construction 
of  whose  line  or  lines  of  rs^ilway  would  be  beneficial  to  the 
business  or  traflSc  of  the  railway  so  indorsing  or  guarantying 
such  bonds. 

**Sec.  2.  The  petition  of  the  stockholders,  specified  in  the 
preceding  section  of  this  act,  shall  state  the  facts  relied  on 
to  show  the  benefits  accruing  to  the  company  indorsing  or 
guarantying  the  bonds  above  mentioned. 

**Sec.  3.  No  railway  company  shall,  under  the  provisions 
of  this  act,  indorse  or  guaranty  the  bonds  of  any  such  railway 
company  or  companies,  as  is  above  mentioned,  to  an  amount 
exceeding  one  half  of  the  par  value  of  the  stock  of  the  railway 
company  so  indorsing  or  guarantying  as  authorized  under 
this  act.  I.aws  Ind.  1883,  p.  182,  c.  127  ;  Rev.  St.  §§  3951a- 
3951c. 

On  December  10,  1888,  the  New  Albany  Company  took  a 
lease,  in  which  it  was  described  as  *'a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  Indiana  and  of  the 
state  of  Kentucky,*'  from  the  Louisville  Southern  Railroad 
Company,  a  corporation  of  Kentucky,  of  the  railroad  of  the 
latter,  running  from  Louisville  to  Burgin,  through  sundry 
other  places  in  Kentucky,  and  connecting  at  Versailles,  in 
that  state,  with  a  railroad  then  being  constructed  by  the 
Beattyville   Company  to  Beattyville,    and   which   would,  if 
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completed,  extend  the  connections  of  the  New  Albany  Com- 
pany a  considerable  distance  towards  the  Virginia  line. 

The  Beattyville  Company  had,  on  October  11,  1888,  made 
a  contract  with  the  Ohio  Valley  Improvement  &  Contract 
Company,  by  which  that  company  agreed  to  construct  and 
equip  its  line  of  railroad;  and,  in  consideration  thereof,  the 
Beattyville  Company  agreed  to  execute  and  issue  to  the 
Construction  Company  its  first  mortgage  bonds  for  $25,000  a 
mile,  dated  July  1,  1889,  and  payable  in  30  years,  with 
interest  at  the  annual  rate  of  6  per  cent.,  and  to  transfer  to 
that  company  the  subscriptions  received  from  municipalities, 
and  to  issue  to  that  company  all  its  capital  stock,  except  what 
would  have  to  be  issued  on  account  of  such  subscriptions. 

On  October  8,  1889,  the  board  of  directors  of  the  New 
Albany  Company,  as  appeared  by  its  records,  passed  a  reso- 
lution ordering  the  president  and  secretary  to  execute,  under 
the  seal  of  the  company,  a  contract  with  the  Construction 
Company,  which  contract  described  that  company  as  a 
corporation  of  the  state  of  Kentucky,  and  the  New  Albany 
Company  as  **a  corporation  organized  and  existing  under  the 
laws  of  the  states  of  Indiana  and  Kentucky,"  and  contained 
these  stipulations : 

** Fourth.  The  said  New  Albany  Company  agrees  to  and 
with  the  said  Construction  Company  that  it  will,  from  time  to 
time,  as  the  said  first  mortgage  bonds  are  earned  by  and 
delivered  to  the  said  Construction  Company,  pursuant  to  the 
terms  of  their  said  construction  contract,  guaranty  the  pay- 
ment by  the  said  Beattyville  Company  of  the  principal  and 
interest  of  the  said  bonds  in  manner  and  form  following;  that 
is  to  say,  by  indorsing  upon  each  of  said  bonds  a  contract  of 
guaranty  as  follows ; 

**  'For  value  received,  the  Louisville,  New  Albany  & 
Chfcag:o  Railway  Company  hereby  guaranties  to  the  holder 
of  the  within  bond  the  payment,  by  the  obligor  thereon,  of 
the  principal  and  interest  thereof,  in  accordance  with  the 
tenor  thereof. 

'In  witness  whereof  the  said  railway  company  has  caused 
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its  corporate  name  to  be  signed  hereto  by  its  president,  and 
its  seal  to  be  attached  by  its  secretary.'  *' 

**Sixth.  In  consideration  of  the  premises,  the  said  Con- 
struction Comp'any  agrees  to  transfer  and  deliver  to  the  said 
New  Albany  Company  three  -  fourths  of  the  entire  capital 
stock  of  the  said  Beattyville  Company,  the  said  delivery  to 
proceed /arz/dJ55w  with  the  guarantying  of  the  said  bonds  by 
the  said  New  Albany  Company ;  $3,000  at  par  of  the  said  stock 
being  delivered  for  each  $4,000  of  bonds  guarantied.'' 

This  contract  was  dated  October  9, 1889,  was  signed  in  the 
name  of  each  company,  by  its  president  and  secretary,  and 
under  its  corporate  seal,  and  a  copy  of  it  was  spread  upon 
the  records  of  the  board  of  directors  of  the  New  Albany 
Company. 

The  charges  of  fraud  against  the  directors  who  took  part 
in  that  meeting  were  disproved,  and  the  evidence  failed  to 
establish  that  the  meeting  was  not  in  every  respect  a  law- 
ful one. 

But  no  petition  of  a  majority  of  the  stockholders  for  the 
execution  of  the  guaranty  was  presented,  as  required  by  the 
statute  of  Indiana  of  1883,  above  cited-  Nor  was  there  any 
evidence  that  the  stockholders  ever  authorized  or  ratified  the 
contract  between  the  New  Albany  Company  and  the  Con- 
struction Company,  or  the  guaranty  executed  in  accordance 
therewith. 

Pursuant  to  that  contract,  and  before  March  12,  1890,  the 
stock  of  the  Beattyville  Company  was  delivered  to  the  New 
Albany  Company ;  a  guaranty,  in  the  terms  specified  in  the 
fourth  article  of  that  contract,  and  bearing  the  signature  of 
the  New  Albany  Company,  by  its  president  and  secretary, 
and  its  corporate  seal,  was  placed  on  1,185  bonds,  for  $1,000 
each,  of  the  Beattyville  Company;  and  the  bonds  thus 
guarantied  were  put  on  the  market  by  the  Construction 
Company. 

On  March  12. 1890,  the  annual  meeting  of  the  stockholders 
of  the  New  Albany  Company  was  held,  a  new  board  of 
directors   was  elected,   and   the  meeting  was   adjourned   to 
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March  22,  1890,  when  it  was  voted  by  a  majority  of  the 
stockholders  to  reject  and  disapprove  the  contract  with  the 
Construction  Company,  and  the  guaranty  placed  on  the  bonds 
of  the  Beattyville  Company,  as  having  been  made  without 
legal  authority  or  the  approval  of  the  stockholders,  and  to 
empower  the  board  of  directors  to  take  all  proceedings  nec- 
essary or  proper  to  cancel  such  contract  and  guaranty,  and  to 

relieve  the  company  from  any  obligation  or  liability  by  reason 
thereof. 

Many  of  the  bonds  so  guarantied  and  put  on  the  market, 
including  125  bonds  purchased  by  the  Louisville  Trust 
Company,  and  10  bonds  purchased  by  the  Louisville  Bank- 
ing Company,  were  taken  from  the  Construction  Company 
by  the  purchasers  in  good  faith,  and  without  notice  or 
knowledge  that  there  had  been  no  petition  of  a  majority  of 
the  stockholders  for  the  execution  of  the  guaranty ;  and  45 
of  the  bonds  were  purchased  from  the  Construction  Company 
by  the  Louisville  Banking  Company  after  the  meeting  in 
March,  1890,  and  with  notice  that  the  majority  of  the  stock- 
holders had  not  petitioned  for,  but  had  disapproved,  the 
guaranty. 

The  Beattyville  Company  and  the  Construction  Company 
went  on  with  the  work  of  constructing  the  Beattyville  Rail- 
road until  the  summer  of  1890,  when  they  both  became 
insolvent,  and  their  property  passed  into  the  hands  of 
receivers. 

The  plaintiff,  in  its  bill,  tendered  back  the  stock  which  it 
had  received,  and  the  stock  was  deposited  in  the  oflfice  of  the 
clerk  of  the  court. 

The  circuit  court  entered  a  decree  for  the  plaintiff  against 
all  the  defendants.  69  Fed.  431.  The  Louisville  Trust 
Company  and  the  Louisville  Banking  Company  and  other 
bondholders  appealed  to  the  circuit  court  of  appeals,  which 
reversed  the  decree  of  the  circuit  court,  and  ordered  the  bill 
to  be  dismissed  as  to  the  Louisville  Trust  Company  and  the 
Louisville  Banking  Company,  except  as  to  the  45  bonds  held 
by  the  latter  company,  and,  as  to  these  bonds,  ordered  an 
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injunction  ag^ainst  suits  on  the  guaranty  against  the  plaintiff 
as  a  corporation  of  Indiana  and  Illinois,  and  that  there  be 
stamped  on  each  of  these  45  bonds,  under  its  guaranty,  these 
words,  **This  guaranty  is  binding  only  on  the  Louisville, 
New  Albany  &  Chicago  Railway  Company,  a  corporation  of 
Kentucky.  It  is  not  binding  on  the  Louisville,  New  Albany 
&  Chicago  Railway  Company,  a  corporation  of  Indiana  and 
Illinois.*'  43  U.  S.  App.  550,  22  C.  C.  A.  378,  and  75  Fed. 
433.  The  plaintiff  applied  for  and  obtained  these  writs  of 
certiorari,     164  U.  S.  707,  17  Slip.  Ct.  1004. 

E.  C,  Field  and  G.  W,  Kretzinger^  for  petitioner. 
St.  John  Boyle  and  Swager  Sherley,  for  respondents. 

Mr.  Justice  Gray,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  plaintiff,  the  Louisville,  New  Albany  &  Chicago 
Railway  Company,  undoubtedly  became  a  corporation  of  the 
state  of  Indiana  in  1873,  by  its  incorporation  according  to 
the  general  statute  of  1865  of  that  state. 

Whether  it  afterwards  became  a  corporation  of  the  state  of 
Kentucky,  also,  was  strongly  contested  at  the  bar,  and 
depends  upon  the  legal  effect  of  the  statute  of  Kentucky  of 
1880. 

That  statute  (being  the  first  statute  of  Kentucky  affecting 
this  corporation)  is  described,  indeed,  in  its  title,  as  well  as 
in  the  title  of  the  statute  of  1882  amending  it,  as  **An  act  to 
incorporate'*  this  company,  although  in  the  title  of  the  first 
statute  the  word  'Xouisville,"  in  its  name,  is  omitted.  By 
the  first  words  of  the  enacting  part  of  the  statute  of  1880,  it 
is  ** the  Louisville,  New  Albany  &  Chicago  Railway  Com- 
pany, a  corporation  organized  under  the  laws  of  the  state  of 
Indiana,"  and  not  any  other  corporation,  or  any  association 
of  natural  persons,  that  is  ** hereby  constituted  a  corpora- 
tion," with  the  usual  powers  of  corporations,  and  with  **au- 
thority  to  operate  a  railroad."  And  it  is  the  corporation  so 
described  that,  by  the  other  provisions  of  that  statute,  may 
purchase,  lease,  or  condemn  real  estate  required  for  railroad 
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purposes  in  the  county  of  Jefferson,  and  may  connect  with 
any  other  railroad  in  that  county,  or  build,  lease,  or  operate 
any  such  connecting  line,  **and  may  bond  the  same,  and  se- 
cure the  payment  of  any  such  bonds  by  a  mortgage  of  its 
property,  rights  and  franchises,"  and,  by  the  amendatory 
statute  of  1882,  may  guaranty  the  bonds  of ,  or  consolidate 
with,  other  corporations  authorized  to  construct  railroads  in 
Kentucky. 

This  court  has  often  recognized  that  a  corporation  of  one 
state  may  be  made  a  corporation  of  another  state,  by  the 
legislature  of  that  state,  in  regard  to  property  and  acts  within 
its  territorial  jurisdiction.  Railroad  Co.  v,  Wheeler,  1  Black, 
286,  297;  Railroad  Co.  v,  Harris,  12  Wall.  65,  82;  Railway 
Co.  z;.  Whitton,  13  Wall.  270,  283;  Railroad  Co.  v.  Vance, 
96  U.  S.  450,  457 ;  Memphis  &  C.  R.  Co.  v.  Alabama,  107 
U.  S.  581,  13  Am.  &  Eng.  R.  Cas.  172,  2  Sup.  Ct.  432 ; 
Clark  V.  Barnard,  108  U.  S.  436,  451,  442,  2  Sup.  Ct.  878; 
Stone  V.  Trust  Co.,  116  U.  S.  307,  334,  6  Sup.  Ct.  334,  388, 
1191 ;  Graham  v.  Railroad  Co.,  118  U.  S.  161,  169,  25  Am. 
&  Eng.  R.  Cas.  53,  6  Sup.  Ct.  1009;  Martin's  Adm'r  z/. 
Railroad  Co.,  151  U.  S.  673,  677,  14  Sup.  Ct.  533.  But  this 
court  has  repeatedly  said  that,  in  order  to  make 
a  corporation,   already  in  existence  under  the  ll'^i^^S^'"^"" 

,  -  .  .  .  Created— Domes- 

laws  of  one  state,  a  corporation  of  another  state,  txc  corporatioas. 

**the  language  used  must  imply  creation  or 
adoption  in  such  form  as  to  confer  the  power  usually  exer- 
cised over  corporations  by  the  state,  or  by  the  legislature, 
and  such  allegiance  as  a  state  corporation  owes  to  its  creator. 
The  mere  grant  of  privileges  or  powers  to  it  as  an  existing 
corporation,  without  more,  does  not  do  this."  Pennsylvania 
R.  Co.  V.  St.  Louis,  A.  &  T.  H.  R.  Co.,  118  U.  S.  290,  296,  24 
Am.  &  Eng.  R.  Cas.  58,  6  Sup.  Ct.  1094;  Goodlett  v. 
Railroad  Co.,  122  U.  S.  391,405,  408,33  Am.  &  Eng.  R.  Cas. 
1,7  Sup.  Ct.  1254;  Railway  Co.  v,  James,  161  U.  S.  545, 
561,16Sup.  Ct.  621. 

The  acts  done  by  the  Louisville,  New  Albany  &  Chicago 
Railway  Company,  under  the   statutes  of  Kentucky,  while 
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affording  ample  evidence  that  it  had  accepted  the  grants  there  - 
by  made,  can  hardly  affect  the  question  whether  the  terms  of 
those  statutes  were  sufficient  to  make  the  company  a  corpora- 
tion of  Kentucky. 

But  a  decision  of  the  question  whether  the  plaintiff  was  or 
was  not  a  corporation  of  Kentucky  does  not  appear  to  this 
court  to  be  required  for  the  disposition  of  this  case,  either 
as  to  the  jurisdiction  or  as  to  the  merits. 

As  to  the  jurisdiction,  it  being  clear  that  the  plaintiff  was 
first  created  a  corporation  of  the  state  of  Indiana,  even  if  it 
was  afterwards  created  a  corporation  of  the  state  of  Kentucky 

also,  it  was,  and  remained,  for  the  purposes  of 

Sftmo — Oitizon-  , 

Bhip-Federai       the  ]urisdiction  of  the  courts  of  the  United  States, 

Jurisdiction.  -* 

a  citizen  of  Indiana,  the  state  by  which  it  was 
originally  created.  It  could  neither  have  brought  suit  as  a 
corporation  of  both  states  against  a  corporation  or  other 
citizen  of  either  state,  nor  could  it  have  sued  or  been  sued  as 
a  corporation  of  Kentucky,  in  any  court  of  the  United  States. 
Railroad  Co.  z/.  Wheeler,  1  Black,  286;  Railway  Co.  v. 
James,  161  U.  S.  545, 16  Sup.  Ct.  621 ;  Railroad  Co.  v,  Steele, 
167  U.  S.  659,  663,  17  Sup.  Ct.  925;  Steamship  Co.  v.  Kane, 
170  U.  S.  100,  106,  18  Sup.  Ct.  526. 

In  Railway  Co.  v,  James,  the  company  was  organized  and 
incorporated  under  the  laws  of  the  state  of  Missouri  in  1873, 
and  owned  a  railroad  extending  from  Monett,  in  that  state,  to 
the  boundary  line  between  it  and  the  state  of  Arkansas.  The 
constitution  of  the  state  of  Arkansas  provided  that  foreign 
corporations  might  be  authorized  to  do  business  in  this  state 
under  such  limitations  and  restrictions  as  might  be  prescribed 
by  law,  but  should  not  have  power  to  appropriate  or  condemn 
private  property.  The  legislature  of  Arkansas,  by  a  statute 
of  1881,  provided  that  any  railroad  company  incorporated  by 
or  under  the  laws  of  any  other  state,  and  having  a  line  of 
railroad  to  the  boundary  of  Arkansas,  might,  for  the  purpose 
of  continuing  its  line  of  railroad  into  this  state,  purchase  the 
property,  rights,  and  franchises  of  any  railroad  company  or- 
ganized under  the  laws  of  this  state,  and  thereby  acquire  the 
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right  of  eminent  domain  possessed  by  that  company,  and 
hold,  construct,  own,  and  operate  the  railroad  so  purchased, 
as  fully  as  that  company  might  have  done,  and  that  **said 
foreign  railroad  company'*  should  be  subject  to  all  the  pro- 
visions of  all  statutes  relating  to  railroad  corporations, 
including  the  service  of  process,  and  should  keep  an  office  in 
the  state.  Pursuant  to  that  statute,  the  St  Louis  &  San 
Francisco  Railway  Company,  in  1882,  purchased  from  rail- 
road corporations  of  Arkansas  their  railroads,  franchises, 
and  property,  including  a  railroad  connecting  at  the  boundary 
line  with  its  own  railroad,  and  extending  to  Ft.  Smith  in 
Arkansas,  and  thenceforth  owned  and  operated  a  continuous 
line  of  railroad  from  Monett,  in  Missouri,  to  Ft.  Smith  in 
Arkansas.  In  1889  the  legislature  of  Arkansas  passed 
another  statute,  providing  that  every  railroad  corporation  of 
any  other  state,  which  had  purchased  a  railroad  in  this  state,- 
should,  within  60  days  from  the  passage  of  this  act,  file  a 
copy  of  its  articles  of  incorporation  or  charter  with  the 
secretary  of  state  of  Arkansas,  and  should  * 'thereupon  become 
a  corporation  of  this  state,  anything  in  its  articles  of 
incorporation  or  charter  to  the  contrary  notwithstanding.** 
And  the  St.  Louis  &  San  Francisco  Railway  Company  forth- 
with filed  with  the  secretary  of  state  of  Arkansas  a  copy  of 
its  articles  of  incorporation  under  the  laws  of  Missouri,  as 
required  by  this  statute. 

In  an  action  brought  bj'  a  citizen  of  Missouri  against  that 
company  in  the  circuit  court  of  the  United  States  for  the 
Western  district  of  Arkansas,  to  recover  for  its  negligence  on 
that  part  of  its  road  within  the  state  of  Missouri,  the  company 
pleaded,  to  the  jurisdiction,  that  it  was  a  citizen  of  Missouri, 
and  the  question  was  certified  to  this  court  whether  the  com- 
pany, by  filing  a  copy  of  its  articles  of  incorporation  under 
the  laws  of  Missouri  with  the  secretary  of  state  of  Arkansas, 
and  continuing  to  operate  its  railroad  through  that  state, 
became  a  corporation  and  citizen  of  the  state  of  Arkansas. 

This  court,  speaking  by  Mr.  Justice  Shiras,  upon  a  care- 
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ful  review  of  the  earlier  cases,  answered  that  question  in 
the   negative. 

The  fundamental  proposition  deduced  from  the  previous 
decisions  was  thus  stated:  * 'There  is  an  indisputable  legal 
presumption  that  a  state  corporation,  when  sued  or  suing  in  a 
circuit  court  of  the  United  States,  is  composed  of  citizens  of 
the  state  which  created  it ;  and  hence  such  a  corporation  is 
itself  deemed  to  come  within  that  provision  of  the  constitu- 
tion of  the  United  States  which  confers  jurisdiction  upon  the 
federal  courts  in  'controversies  between  citizens  of  different 
states.'  " 

The  court  frankly  recognized  that  **it  is  competent  for  a 
railroad  corporation  organized  under  the  laws  of  one  state, 
when  authorized  so  to  do  by  the  consent  of  the  state  which 
created  it,  to  accept  authority  from  another  state  to  extend 
its  railroad  into  such  state,  and  to  receive  a  grant  of  powers 
to  own  and  control,  by  lease  or  purchase,  railroads  therein, 
and  to  subject  itself  to  such  rules  and  regulations  as  may  be 
prescribed  by  the  second  state,*'  and  that  '*such  corporations 
may  be  treated  by  each  of  the  states  whose  legislative 
grants  they  accept  as  domestic  corporations.'*  161  U.  S. 
562,  16  Sup.  Ct.  627. 

But  the  court  went  on  to  say:  **The  presumption  that  a 
corporation  is  composed  of  citizens  of  the  state  which  created 
it  accompanies  such  corporation  when  it  does  business  in 
another  state,  and  it  may  sue  or  be  sued  in  the  federal  courts 
in  such  other  state  as  a  citizen  of  the  state  of  its  original 
creation."  And,  after  referring  to  the  provisions  of  the 
statutes  of  Arkansas  of  1881  and  1889,  the  court  added: 
**But,  whatever  may  be  the  effect  of  such  legislation,  in  the 
way  of  subjecting  foreign  railroad  companies  to  control 
and  regulation  by  the  local  laws  of  Arkansas,  we  cannot 
concede  that  it  availed  to  create  an  Arkansas  corpo- 
ration out  of  a  foreign  corporation,  in  such  a  sense  as 
to  make  it  a  citizen  of  Arkansas,  within  the  meaning 
of  the  federal  constitution,  so  as  to  subject  it  as  such 
to  a  suit  by  a  citizen  of  the  state  of  its  origin.     In  order  to 
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bring  such  an  artificial  body  as  a  corporation  within  the 
spirit  and  letter  of  that  constitution,  as  construed  by  the 
decisions  of  this  court,  it  would  be  necessary  to  create  it  out 
of  natural  persons,  whose  citizenship  of  the  state  creating  it 
could  be  imputed  to  the  corporation  itself.'*  161  U.  S.  562, 
565,  16  Sup.  Ct.  627. 

In  that  case,  the  constitution  of  Arkansas  denied  to  foreign 
corporations  the  right  of  eminent  domain,  and  the  Missouri 
corporation  acquired  that  right,  and  owned  and  operated  a 
railroad  in  Arkansas,  in  virtue  of  statutes  authorizing  it  to 
purchase  the  property,  rights,  and  franchises  of  Arkansas 
corporations,  and  requiring  it  to  file  a  copy  of  its  articles  of 
incorporation  or  charter  with  the  secretary  of  state  of 
Arkansas,  and  enacting  that  it  should  ** thereupon  become 
a  corporation  of  this  state,  anything  in  its  articles  of  incor- 
poration or  charter  to  the  contrary  notwithstanding."  Yet 
it  was  held  that  it  was  not  thereby  made  a  corporation  of 
Arkansas,  in  the  sense  of  the  provisions  of  the  constitution 
and  of  the  acts  of  congress  conferring  jurisdiction  on  the 
courts  of  the  United  States  by  reason  of  diverse  citizenship. 
•  The  statutes  of  Arkansas  in  that  case  went  quite  as  far, 
to  say  the  least,  towards  constituting  a  corporation  of 
another  state  a  corporation  of  the  state  enacting  those 
statutes,  as  the  statutes  of    Kentucky  did  in  the   case  at  bar. 

The  consolidation  of  the  Louisville,  New  Albany  & 
Chicago  Railway  Company,  under  the  same  name,  with  a 
railroad  company  of  Illinois,  in  1881,  clearly  does  not  affect 
the  question  of  jurisdiction.  That  consolidation  appears, 
by  cases  cited  at  the  bar,  to  have  been  in  accordance  with 
the  law  of  Indiana,  but  not  to  have  been  authorized  by  the 
law  of  Illinois.  Railway  Co.  z;.  Boney,  117  Ind.  501,  20 
N.  E.  432 ;  American  Loan  &  Trust  Co.  v,  Minnesota  & 
N.  W.  R.  Co.,  157  111.  641,  42  N.  E.  153.  It  may  have 
been  ratified  by  very  recent  legislation  in  Illinois.  Act  June 
9,  1897  (Laws  111.  1897,  p.  281) ;  McAuley  v.  Railway  Co., 
83  111.  318,  352.  But  jurisdiction  of  a  suit,  once  acquired 
by  a  court   of  the   United   States  by  reason  of  the   requisite 
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citizenship,  is  not  lost  by  a  change  in  the  citizenship  of  either 
party  pending  the  suit.  Morgan  v.  Morgan,  2  Wheat,  290; 
Clarke  v,  Mathewson,  12  Pet.  164;  Koenigsberger  v.  Mining 
Co.,  158  U.  S.  41,  49,  15  Sup.  Ct.  751. 

The  demurrers  to  the  bill  for  want  of  equity  were  rightly 
overruled,    and   were   not   insisted   on  in   this   court.     The 

object  of  the  bill  was  that  the  guaranty  upon  a 
StTonofoSa?-^'     great     number    of    negotiable   bonds,     which 

anty — BQulty 

Jurisdiction.         might  otherwisc   pass   into   the  hands   of   bona 

fide  purchasers,  might  be  canceled,  and  suits 
upon  the  guaranty  restrained,  because  of  facts  not  appearing 
upon  its  face.  The  relief  sought  could  only  be  had  in  a 
court  of  equity.  PeirsoU  v,  Elliott,  6  Pet.  95,  98;  Grand 
Chute  V,  Winegar,  15  Wall.  373,  376;  Robb  v,  Vos,  155  U. 
S.  13,  15  Sup.  Ct.  4 ;  Springport  v.  Bank,  75  N.  Y.  397  ;  Ful- 
ler V,  Percival,  126  Mass.  381. 

We  are,  then,  brought  to  the  question  of  the  validity  of  the 
guaranty  by  the  Louisville,  New  Albany  &  Chicago  Railway 
Company  of  the  bonds  of  the  Beattyville  Company,  as  between 
the  parties  before  us,  and  under  the  circumstances  shown  by 
this  record. 

A  railroad  corporation,  unless  authorized  by  its  act  of 
incorporation  or  by  other  statutes  to  do  so,  has  no  power 
to  guaranty  the   bonds  of  another  corporation ;    and  such  a 

guaranty,  or  any  contract  to  give  one,  if  not 
-pS?^?SfS3?    authorized  by  statute,  is  beyond   the  scope  of 

roadCorpo-  ,  .       .  .  t  •      « 

rations.  the    powcrs   of   the  corporation,    and    strictly 

ultra  vires y  unlawful  and  void,  and  incapable 
of  being  made  good  by  ratification  or  estoppel.  Central 
Transp.  Co.  v,  Pullman's  Palace -Car  Co.,  139  U.  S.  24,  45 
Am.  &  Eng.  R.  Cas.  607,  11  Sup.  Ct.  478;  Id,,  171  U.  S. 
138,  18  Sup.  Ct.  808;  Railway  Co.  v.  Hooper,  160  U.  S.  514, 
524,  16  Sup.  Ct.  379;  Union  Pac.  R.  Co.  v,  Chicago,  R.  I. 
&  P.  R.  Co.,  163  U.  S.  564,  581,  6  Am.  &  Eng.  R.  Cas.,  N. 
S.,  1,  16  Sup.  Ct.  1173;  Bank  v.  Kennedy,  167  U.  S.  362, 
367,  368,  17  Sup.  Ct.  831 ;    Davis  v.  Railroad  Co.,  131  Mass. 
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581 ;  Humboldt  Min.  Co.  v.  Variety  Iron -Works  Co.,  22  U. 
S.  App.  334,  10  C.  C.  A.  415,  and  62  Fed.  356. 

The  real  question  in  the  case  is  whether  this  guaranty  was 
valid  under  the  laws  of  Indiana,  the  state  by  which  the 
guarantor  was  originally  created  a  corporation,  and  as  a 
corporation  of  which  it  brought  this  suit. 

Some  reliance  was  placed  upon  the  statute  of  Indiana  of 
1865,  authorizing  any  railroad  company  incorporated  under 
its  provisions  (as  the  New  Albany  Company  was)  to  con- 
solidate with  any  railroad  corporation  having  a  connecting 
line,  either  within  or  without  the  state,  or  to  acquire,  by 
purchase  or  contract,  its  property,  rights,  and  franchises,  or 
the  use  and  enjoyment  thereof,  in  whole  or  in  part,  and  to 
''assume  such  of  the  debts  and  liabilities  of  such  corporations 
as  may  be  deemed  proper.'*  It  was  argued  that  the  powers 
thus  given  embraced  the  contract  by  which  the  New  Albany 
Company  agreed  with  the  Construction  Company,  in  con- 
sideration of  receiving  from  it  a  controlling  interest  in  the 
stock  of  the  Beattyville  Company,  to  guaranty  the  bonds  of 
that  company. 

But  the  New  Albany  Company  never  consolidated  itself 
with  the  Beattyville  Company,  or  acquired  by  purchase  or 
contract  its  property,  rights,  and  franchises,  or  the  use  or 
enjoyment  thereof,  in  whole  or  in  part.  It  is  doubtful, 
to  say  the  least,  whether  a  mere  purchase  of  three -fourths  of 
its  stock  could  authorize  an  assumption  of  its  debts,  under 
the  statute  of  1865,  if  that  statute  had  remained  in  full  force. 
In  Hill  V.  Nisbet,  100  Ind.  341,  cited  at  the  bar,  a  purchaser  of 
the  stock  of  one  railroad  company  by  another  was  upheld, 
not  as  equivalent  to  a  purchase  of  the  property  and  fran- 
chises, but  as  a  reasonable  means  to  the  accomplishment  of 
the  consolidation  of  the  two  companies. 

But  we  cannot  doubt  that,  as  was  held  by  both  courts  be- 
low, the  statute  of  Indiana  of  1883  superseded  same-same- 

j  t    J  .  ,.  '^t.*         '^  Same— Statutes. 

and   repealed,  as   to  matters  within   its   scope 

and  terms,  the  provisions  of  all  former  statutes  of  the  state 

on  the  subject. 
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The  statute  of  Indiana  of  1883  is  entitled  **An  act  to  au- 
thorize railroad  corporations  organized  under  the  laws  of  the 
state   of  Indiana  to  indorse  and  guaranty  the  bonds  of  any 
railroad  company  organized  under  the  laws  of  any  adjoining^ 
state,"  and  enacts,  in  section  1,  that  **the  board  of  directors 
of  any  railway  company  organized   under  and    pursuant  to 
the  laws  of  the  state  of  Indiana ,  whose  line  of  railwa}'  extends 
across  the  state  in  either  direction,  may,  upon  the  petition  of 
the  holders  of  a  majority  of  the  stock  of  such  railway  com- 
pany, direct  the  execution   by  such  railway  company  of  an 
indorsement  guarantying  the   payment  of  the  principal  and 
interest   of   the   bonds   of   any   railway  company  organized 
under  or  pursuant   to  the  laws  of  any  adjoining  slate,  the 
construction  of  whose  line  or  lines  of  railway  would  be  bene- 
ficial to  the  business  or  traffic  of  the  railway  so  indorsing  or 
guarantying  such   bonds.*'     Section   2    provides  that  such 
petition  of  the  stockholders  shall  state  the  facts  relied  on  to 
show  the  benefits   accruing  to    **the   company  indorsing  or 
guarantying  the   bonds,**  and    section  3    provides  that  '*no 
railway  company  shall,    under  the   provisions   of  this  act," 
indorse  or  guaranty  such  bonds  to  an  amount  exceeding  half 
the  par  value  of  the   stock  of  **the  railway  company  so  in- 
dorsing or  guarantying.** 

The  Louisville,  New  Albany  &  Chicago  Railway  Company 
was  a  railway  company  organized  under  and  pursuant  to  the 
laws  of  Indiana,  and  its  line  of  railway  extended  across  the 
state  from  south  to  north.  On  October  8,  1889,  the  board  of 
directors,  at  a  regular  meeting,  passed  a  resolution,  entered 
upon  its  records,  authorizing  the  president  and  secretary  to 
execute,  under  seal  of  the  company,  a  contract  by  which  the 
company  agreed  with  a  corporation  which  was  constructing 
the  railroad  of  the  Beattyville  Company,  a  railroad  corpora- 
tion of  Kentucky,  to  guaranty  the  payment  by  the  Beatty- 
ville Company  of  the  principal  and  interest  of  bonds  of  that 
company,  by  indorsing  on  each  bond  a  guaranty,  executed 
in  like  manner,  by  which,  **for  value  received,  the  Louisville, 
New  Albany  &  Chicago  Railway  Company  hereby  guaranties 
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to  the  holder  of  the  within  bond  the  payment,  by  the  obligor 
thereon,  of  the  principal  and  interest  thereof  in  accordance 
with  the  tenor  thereof."  The  contract,  as  well  as  the  guar- 
anty on  many  of  the  bonds,  was  accordingly  executed  by  the 
president  and  secretary,  and  under  the  seal  of  the  company, 
and  the  contract  was  spread  upon  the  records  of  the  board  of 
directors.  No  petition  of  a  majority* of  the  stockholders  for 
the  execution  of  the  guaranty  was  ever  presented,  as  required 
by  the  statute ;  there  was  no  evidence  that  the  stockholders 
ever  authorized  or  ratified  the  contract  or  the  guaranty ;  and, 
at  the  next  annual  meeting  of  the  stockholders,  in  March, 
1890,  it  was  voted  to  reject  and  disapprove  both  the  contract 
and  the  guaranty,  as  having  been  made  without  legal 
authority  or  the  approval  of  the  stockholders. 

Before  that  meeting  was  held,  125  of  the  bonds  thus 
guarantied  had  been  sold  by  the  Construction  Company  to 
the  Louisville  Trust  Company,  and  10  bonds  to  the  Louis - 
villa  Banking  Company,  each  of  which  companies  took  those 
bonds  in  good  faith  and  without  notice  that  no  petition  had 
been  presented  by  a  majority  of  the  stockholders  for  the 
execution  of  the  guaranty. 

Forty -five  more  of  the  bonds  were  purchased  by  the 
Louisville  Banking  Company  from  the  Construction  Com- 
pany after  that  meeting,  and  with  notice  that  a  majority  of 
the  stockholders  had  never  petitioned  for,  but  had  dis- 
approved, the  execution  of  the  guaranty.  The  Louisville 
Banking  Company,  thus  having  notice,  when  it  took  these 
45  bonds,  that  the  prerequisite  to  the  execution  of  the 
guaranty,  under  the  statute  of  Indiana  of  1883,  had  not  been 
complied  with,  was  not  a  bonajide  holder  of  these  bonds, 
and  should  not  be  allowed  to  enforce  the  guaranty  thereon 
against  the  plaintiff. 

The  controverted  question  is  whether  the  bonds  which  the 
Louisville  Trust   Company  and  the  Louisville  same-same- 
Banking  Company,  respectively,  purchased  in  Sfmpuin*"^^^ 
good   faith,   and  without  notice  of  the  want  of 
the  assent  of  the  majority  of  the  stockholders,  are  valid  in 
the  bands  of  these  companies. 
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The  guaranty  by  the  Louisville,  New  Albany  &  Chicago 
Railway  Company  of  the  bonds  of  the  Beattyville  Company 
was  not  ultra  viresy  in  the  sense  of  being  outside  the  corpo- 
rate powers  of  the  former  company;  for  the  statute  of  1883 
expressly  authorized  such  a  company  to  execute  such  a  guar- 
anty, and  its  boasd  of  directors  to  direct  its  execution  by  the 
company.  The  statute,  indeed,  made  it  a  prerequisite  to 
the  action  of  the  board  of  directors  that  it  should  be  upon 
the  petition  of  a  majority  of  the  stockholders ;  but  this  was 
only  a  regulation  of  the  mode  and  the  agencies  by  which  the 
corporation  should  exercise  the  power  granted  to  it. 

The  distinction  between  the  doing  by  a  corporation  of  an 
act  beyond  the  scope  of  the  powers  granted  to  it  by  law,  on 
the  one  side,  and  an  irregularity  in  the  exercise  of  the  granted 
powers,  on  the  other,  is  well  established,  and  has  been  con- 
stantly recognized  by  this  court.  • 

It  was  clearly  indicated  in  two  of  its  earliest  judgments  on 
the  subject  of  ultra  vires ^  both  of  which  were  delivered  by 
Mr.  Justice  Campbell. 

In  Pearcez;.  Railroad  Co.,  21  How.  441,  two  railroad  cor- 
porations of  Indiana  were  held  not  to  have  the  power  to  pur- 
chase a  steamboat  to  be  employed  on  the  Ohio  river,  to  run 
in  connection  with  their  railroads,  because  this  * 'diverted 
their  capital  from  the  objects  contemplated  by  their  charters, 
and  exposed  it  to  perils  for  which  they  afforded  no  sanction. 
*  *  *  Persons  dealing  with  the  managers  of  a  corpora- 
tion must  take  notice  of  the  limitations  imposed  upon  their 
authority  by  the  act  of  incorporation.  *  *  *  The  public 
have  an  interest  that  neither  the  managers  nor  stockholders 
of  the  corporation  shall  transcend  their  authority,"  and  the 
contract  in  question  **was  a  departure  from  the  business**  of 
the  railroad  corporations,  and  **their  officers  exceeded  their 
authority.**     Id.  443,  445. 

In  Zabriskie  v.  Railroad  Co.,  23  How.  381,  the  statutes  of 
Ohio  empowered  railroad  corporations,  **by  means  of  their 
subscription  to  the  capital  stock  of  any  other  company,  or 
otherwise,**  to  aid  it  in  the  construction  of  its  road,  for  the 
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purpose  of  forming:  a  connection  between  the  two  lines,  pro- 
vided that  no  such  aid  should  be  furnished  until  two -thirds 
of  the  stockholders  represented  and  voting,  at  a  meeting  called 
by  the  directors,  should  have  assented  thereto.  The  directors 
of  three  railroad  corporations  made  a  contract  with  another 
railroad  corporation  to  guaranty  its  bonds,  as  part  of  an 
arrangement  for  connecting  the  four  roads ;  and  the  bonds 
were  accordingly  guarantied,  and  were  issued  to  bona  fide 
holders,  without  any  meeting  of  the  stockholders  having  been 
called.  But,  upon  evidence  that  the  stockholders  had  sub- 
sequently assented  to  the  transaction,  the  bonds  were  held  to 
be  valid ;  and  the  court  expressly  declared  that  the  doctrine 
that  a  corporation  cannot  vary  from  the  object  of  its  creation, 
and  that  persons  dealing  with  a  company  must  take  notice  of 
whatever  is  contained  in  the  law  of  its  organization,  does  not 
apply  to  ** those  cases  in  which  a  corporation  acts  within  the 
range  of  its  general  authority,  but  fails  to  comply  with  some 
formality  or  regulation  which  it  should  not  have  neglected, 
but  which  it  has  chosen  to  disregard.'*     Id,  398. 

Again,  in  Central  Transp.  Co.  v,  Pullman's  Palace -Car 
Co.,  139  U.  S.  24,  45  Am.  &Eng.  R.  Cas.  607,  11  Sup.  Ct. 
478,  this  court,  in  summing  up  the  result  of  previous  deci- 
sions, stated  the  same  distinction  as  follows:  **A  contract 
of  a  corporation,  which  is  ultra  vires  in  the  proper  sense, — 
that  is  to  say,  outside  the  object  of  its  creation  as  defined  in 
the  law  of  its  organization,  and  therefore  beyond  the  powers 
conferred  upon  it  by  the  legislature,— is  not  voidable  only, 
but  wholly  void,  and  of  no  legal  effect.  The  o1)jection  to  the 
contract  is,  not  merely  that  the  corporation  ought  not  to  have 
made  it,  but  that  it  could  not  make  it.  The  contract  cannot 
be  ratified  by  either  party,  because  it  could  not  have 
been  authorized  by  either.  No  performance  on  either 
side  can  give  the  unlawful  contract  any  validity,  or  be 
the  foundation  of  any  right  of  action  upon  it.  When  a 
corporation  is  acting  within  the  general  scope  of  the  powers 
conferred  upon  it  by  the  legislature,  the  corporation,  as  well 
as  persons  contracting  with  it,  may  be  estopped  to  deny  that 
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it  has  complied  with  the  legal  formalities  which  are  pre- 
requisites to  its  existence  or  to  its  action,  because  such 
requisites  might  in  fact  have  been  complied  with.  But  when 
the  contract  is  beyond  the  powers  conferred  upon  it  by  exist- 
ing laws,  neither  the  corporation,  nor  the  other  party  to  the 
contract,  can  be  estopped,  by  assenting  to  it  or  by  acting 
upon  it,  to  show  that  it  was  prohibited  by  those  laws."  139 
U.  S.  59,  11  Sup.  Ct.  488. 

In  St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Terre  Haute  &  I. 
R.  Co.,  145  U.  S.  393,  52  Am.  &  Eng.  R.  Cas.  68,  12  Sup. 
Ct.  953,  one  of  the  parties  relied  on  a  provision  of  a  statute 
of  Illinois  that  it  should  not  be  lawful  for  any  railroad  com- 
pany of  Illinois,  or  its  directors,  to  consolidate  its  road  with 
any  railroad  out  of  the  state,  to  lease  its  road  to  any  railroad 
company  out  of  the  state,  or  to  lease  any  railroad  out  of  the 
state,  * 'without  having  first  obtained  the  written  consent  of 
all  of  the  stockholders  of  said  roads  residing  in  the  state  of 
Illinois,  and  any  contract  for  such  consolidation  or  lease 
which  maybe  made  without  having  first  obtained  said  writ- 
ten consent,  signed  by  the  resident  stockholders  in  Illinois, 
shall  be  null  and  void."  Of  that  statute,  this  court  said: 
**It  did  not  limit  the  scope  of  the  powers  conferred  upon  the 
corporation  by  law,  an  excess  of  which  could  not  be  ratified 
or  be  made  good  by  estoppel,  but  only  prescribed  regulations 
as  to  the  manner  of  exercising  corporate  powers,  compliance 
with  which  the  stockholders  might  waive,  or  the  corporation 
might  be  estopped,  by  lapse  of  time  or  otherwise,  to  deny." 
145  U.  S.  403,  12  Sup.  Ct.   596. 

A  corporation,  through  legally  considered  a  person,  must 
perform  its  corporate  duties  through  natural  persons,  and  is 
impersonated  in  and  represented  by  its  principal  officers,  the 
president  and  directors,  who  are  not  merely  its  agents,  but 
are,  generally  speaking,  the  representatives  of  the  corporation 
in  its  dealings  with  others.  Shaw,  C.  J.,  in  Burrill  v.  Bank, 
2  Mete.  (Mass.)  163,  166,  167;  Comstock,  J.,inHoyt  v. 
Thompson's  Ex*r,  19  N.  Y.  207,  216.  And  the  appropriate 
form  of  verifying  any  written  obligation  to  be  the  act  of  the 
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corporation  is  by  affixing  the  signatures  of  the  president  and 
secretary  and  the  corporate  seal. 

The  bonds  of  the  Beattyville  Company  were  instruments 
negotiable  by  delivery ;  and  the  guaranty  indorsed  upon  each 
of  them  by  the  Louisville,  New  Albany  &  Chicago  Railway 
Company  was  signed  by  the  president  and  secretary,  and 
under  its  corporate  seal,  and  was  in  terms  payable  to  the 
holder  thereof,  and  itself  negotiable. 

One  who  takes  from  a  railroad  or  business  corporation,  in 
good  faith,  and  without  actual  notice  of  any  inherent  defect, 
a  negotiable  obligation  issued  by  order  of  the  board  of  direct- 
ors, signed  by  the  president  and  secretary,  in  the  name  and 
under  the  seal  of  the  corporation,  and  disclosing  upon  its  face 
no  want  of  authority,  has  the  right  to  assume  its  validity,  if 
the  corporation  could,  by  any  action  of  its  officers  or  stock- 
holders, or  of  both,  have  authorized  the  execution  and  issue 
of  the  obligation. 

In  Merchants*  Bank  v.  State  Bank,  10  Wall.  604,  this 
court  stated,  as  an  axiomatic  principle  in  the  law  of  corpora- 
tions, this  proposition :  **Where  a  party  deals  with  a  corpo- 
ration in  good  faith  (the  transaction  is  not  ultra  vires) y  and 
he  is  unaware  of  any  defect  of  authority  or  other  irregularity 
on  the  part  of  those  acting  for  the  corporation,  and  there  is 
nothing  to  excite  suspicion  of  such  defect  or  irregularity, 
the  corporation  is  bound  by  the  contract,  although  such 
defect  or  irregularity  in  fact  exists.  If  the  contract  can  be 
valid  under  any  circumstances,  an  innocent  party  in  such  a 
case  has  a  right  to  presume  their  existence,  and  the  corpora- 
tion is  estopped  to  deny  them.*'  Id,  644,  645.  The  propo- 
sition was  supported  by  citations  of  many  Knglish  and 
American  cases,  and  among  them  Bank  v,  Turquand  (1856) 
6  El.  &  Bl.  327.  And  the  justices  of  this  court,  while 
differing  among  themselves  in  the  application  of  the  principle 
to  municipal  bonds,  have  always  treated  Bank  v.  Turquand 
as  well  decided  upon  its  facts.  Knox  Co.  v,  Aspinwall,  21 
How.  539,  545;  Moran  v,  Miami  Co.,  2  Black,  722,  724; 
15  (N  s)  A  &  E^  R  Cas— 24 
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Gelpckez/.  City  of  Dubuque,  1  Wall.  175,  203;  St.  Joseph 
Tp.  V.  Rogers,  16  Wall.  644,666;  Humboldt  Tp.  v.  Long, 
92  U.  S.  642,  650.  And  see  Zabriskie  v.  Railroad  Co.,  23 
How.  331,  above  cited. 

Bank  v,  Turquand  was  an  action  upon  a  bond  signed  by 
two  directors,  and  under  the  seal  of  the  company,  and  given 
for  money  borrowed  by  a  joint  stock  company  formed  under 
an  act  of  parliament  limiting  its  powers  to  the  acts  authorized 
by  its  deed  of  settlement,  and  whose  deed  of  settlement  pro- 
vided that  the  directors  might  so  borrow  such  sums  as  should, 
by  a  resolution  passed  at  a  general  meeting  of  the  company, 
be  authorized  to  be  borrowed.  The  defense  was  that  no  such 
resolution  had  been  passed,  and  that  the  bond  had  been  given 
without  the  authority  of  the  shareholders.  The  court  of 
exchequer  chamber,  affirming  the  judgment  of  the  queen's 
bench,  without  passing  upon  the  sufficiency  of  the  resolu 
tion  in  that  case,  held  the  company  liable  on  the  bond,  and, 
speaking  by  Chief  Justice  Jervis,  said:  *.*We  may  now 
take  for  granted  that  the  dealings  with  these  companies  are  not 
like  dealings  with  other  partnerships,  and  that  the  parties 
dealing  with  them  are  bound  to  read  the  statute  and  the  deed 
of  settlement.  But  they  are  not  bound  to  do  more.  And 
the  party  here,  in  reading  the  deed  of  settlement,  would  find, 
not  a  prohibition  from  borrowing,  but  a  permission  to  do  so 
on  certain  conditions.  Finding  that  the  authority  might  be 
made  complete  by  a  resolution,  he  would  have  a  right  to  infer 
the  fact  of  a  resolution  authorizing  that  which  on  the  face  of 
the  document  appeared  to  be  legitimately  done.**  6  El.  & 
Bl.   332. 

The  decision  in  Bank  v.  Turquand  has  been  followed,  and 
Lord  Wensleydale*s  dicta  to  the  contrary,  a  year  later,  in 
Ernest  v.  Nicholls  (1857)  6  H.  L.  Cas.  401,  418,  419,  have 
been  disapproved  or  qualified,  in  a  long  line  of  decisions  in 
England.  Agar  v.  Society  (1858)  3  C.  B.  (N.  S.)  725,  753, 
755;  Society  z/.  Harding  (1858)  El.,  Bl.  &  El.  183,221,  222; 
Inre  Athenaeum  Soc.  (1858)  4  Kay  &  J.  549,  560,  561 ;  Foun- 
taine  v.  Railway  Co.  (1868)  L.  R.  5  Eq.  316,  321 ;  Bank  v. 
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Willan  (1874)  L.  R.  5  P.  C.  417,  448;  Mahony  v.  Mining 
Co.  (1875)  L.  R.  7  H.  L.  869,  883,  893,  894,  9U2  ;  County  of 
Gloucester  Bank  v.  Rudry  Mertbyr  Steam  &  House  Coal  Col- 
liery Co.  [1895]  1  Ch.  629,  633.  The  only  English  decision, 
cited  at  the  bar,  which  appears  to  support  the  opposite  con- 
clusion, is  Commercial  Bankz'.  Great  Western  Railway  (1865) 
3  Moore,  P.  C.  (N.  S.)  295,  which,  unless  it  can  be  distin- 
guished on  its  peculiar  circumstances,  is  against  the  general 
current  of  authority.  See,  also,  a  very  able  judgment  of  the 
court  of  errors  and  appeals  of  New  Jersey,  delivered  by  Mr. 
Justice  Depue,  in  Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  548, 
559-567 . 

In  the  present  case,  all  natural  persons  or  corporations  by 
whom  bonds  of  the  Beattyville  Company  bearing  the  guar- 
anty of  the  Louisville,  New  Albany  &  Chicago  Railway 
Cempan5\  signed  by  the  proper  officers  of  the  company  and 
under  its  seal,  were  purchased  in  good  faith,  and  without 
notice  that  there  had  been  no  petition  of  a  majority  of  the 
stockholders  for  their  execution,  had  the  right  to  assume  that 
such  a  petition  had  been  presented,  as  required  by  the  statute 
of  1883. 

The  records  of  the  railroad  corporation  and  of  its  board  of 
directors,  which  would  naturally  show  whether  such  a  peti- 
tion had  or  had  not  been  filed,  were  private  records,  which  a 
purchaser  of  the  bonds  was  not  obliged  to  in- 
spect, as  he  would   have   been  if  the  fact  had     stSl^lSSI- 
been  required  by  law  to  be  entered  upon  a  pub-     Bocorda. 
lie  record.  Brewer,  J.,  in  Blair  z/.  Railroad  Co., 
25  Fed.  684;    Water  Co.  v.  De  Kay,  36  N.  J.  Eq.   548,  568; 
McCormick  v.  Bank,  165  U.  S.   538,  551,   17   Sup.  Ct.   433; 
Irvine  v.  Bank,  2  App.  Cas.  366,  379. 

It  follows  that  the  decree  of  the  circuit  court  of  appeals,  so 
far  as  it  ordered  the  bill  to  be  dismissed  with  regard  to  the 
guaranty  on  the  bonds  which  the  Louisville  Trust  Company 
and  the  Louisville  Banking  Company  took  in  good  faith,  and 
without  notice  of  any  want  of  authority  to  execute  the  guar- 
anty, was  correct. 
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But,  in  regard  to  the  guaranty   on   the  bonds  which   the 

Louisville  Banking   Company  took  with  notice 

sSS^pSShitse   that  the  guaranty  had  not  been  authorized  by 

Irregularity.        a  majority   of  the  stockholders,   the   decree  of 

the  circuit  court  of  appeals  needs  to  be  modified. 

That  court,  in  its  opinion  and  decree,  undertook  to  deter- 
mine whether  the  Louisville,  New  Albany  &  Chicago  Railway 
Company  was  liable  upon  the  gauranty  as  a  corporation  of 
Kentucky,  and  as  a  corporation  of  Illinois. 

Apart  from  the  question  whether  it  was  a  corporation  of 
Kentucky,  and  from  the  difficulty  of  treating  the  negotiable 
guaranty  upon  each  bond  as  itself  divisible,  binding  the  guar- 
antor as  a  corporation  of  one  state,  and  not  binding  it  as  a 
corporation  of  another  state,  there  is  an  insurmountable 
objection  to  the  decree  in  its  present  form. 

The  Louisville,  New  Albany  &  Chicago  Railway  Company 
is  a  party  to  this  suit  as  a  corporation  of  Indiana  only,  and 
not   as  a  corporation   of  Kentucky.     It  could   not,  either  as 

a  corporation  of  both  states,  or  as  a  corporation 
dictfon-j?SBen-    of    Kcutucky     ouly,    have   brought    this  suit 

ship. 

against  corporations  and  citizens  of  Kentucky, 
in  the  circuit  court  of  the  United  States  for  the  district  of 
Kentucky,  without  ousting  the  jurisdiction  of  the  court. 
Railroad  Co.  v,  Wheeler,  1  Black.  286;  Railway  Co.  ». 
James,  161  U.  S.  545,  16  Sup.  Ct.  621.  And,  citizens  of 
Illinois  also  being  defendants  in  the  bill,  it  is  equally  im- 
possible to  take  jurisdiction  of  the  plaintiff  as  a  corporation 
of  Illinois. 

It  necessarily  follows  that  the  rights  and  liabilities,  if  any, 
that  it  may  have  as  a  corporation  of  Kentucky,  or  as  a  cor- 
poration of  Illinois,  cannot  be  adjudicated  in  this  case,  and 
that  the  decrees  both  of  the  circuit  court  and  of  the  circuit 
court  of  appeals,  so  far  as  regards  the  Louisville  Banking 
Company,  must  be  reversed,  and  the  case  remanded  to  the 
circuit  court,  with  directions  to  dismiss  the  bill  as  to  the 
guaranty  on  the  10  bonds  of  which  the  Louisville  Banking 
Company  was  a  bona  fide  purchaser,  and  to  enter  a  decree, 
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as  to  the  guaranty  on  the  45  bonds  of  which  it  was  not  a 
bona  fide  purchaser,  that  an  injunction  be  issued  against 
bringing  suit  upon  the  guaranty  on  these  bonds  against  the 
I/Ouisville,  New  Albany  &  Chicago  Railway  Company,  a 
corporation  of  Indiana,  and  that  there  be  stamped  on  these 
bonds  the  following  words  :  **This  guaranty  is  not  binding 
on  the  Louisville,  New  Albany  &  Chicago  Railway  Company, 
a  corporation  of  Indiana,  and  it  is  to  that  extent  canceled, 
without  prejudice  to  the  rights  or  liabilities,  if  any,  that  it 
may  have  as  a  corporation  of  Kentucky  or  as  a  corporation 
of  Illinois.** 

Accordingly,  in  the  first  case,  the  decree  of  the  circuit  court 
of  appeals  is  afiirmed,  and  the  case  remanded  to  the  circuit 
court  of  the  United  States,  with  directions  to  dismiss  the  bill 
as  against  the  Louisville  Trust  Company,  and,  in  the  second 
case,  the  decrees  of  both  those  courts  are  reversed,  and  the 
case  remanded  to  the  circuit  court  of  the  United  States,  with 
directions  to  enter  a  decree  in  conformity  with  the  opinion  of 
this  court.  

NOTES. 

Railroads — Citizenship. — When  a  railway  is  incorporated  la  one 
state  and  seeks  to  exercise  its  franchises  in  another  state,  its  right 
so  to  act  may  be  conferred  upon  it  either  in  the  shape  of  a  license  or 
an  act  of  incorporation.  If  it  be  merely  licensed  to  operate  a  rail- 
way in  a  state  other  than  the  state  of  its  creation,  it  does  not  by 
force  of  such  license  become  a  corporation  of  the  state  granting  the 
license,  but  remains  what  it  was  before  the  license,  a  domestic  cor- 
poration in  the  state  which  created  it,  and  a  foreign  corporation  in 
the  state  which  has  licensed  it  to  exercise  its  franchises  within  its 
borders.  Railroad  Co.  v.  Harris,  12  Wall.  65  ;  Missouri,  etc.,  K. 
Co.  V.  Texas,  etc.,  R.  Co.,  10  Fed.  Rep.  497,  6  Am.  Si  Eng.  R.  Cas. 
597. 

The  distinction  between  a  license  and  an  act  of  incorporation  is 
a  most  material  one,  and  is  frequently  insisted  upon.  Railway  Co. 
V,  Whitton,  13  Wall.  270,  284;  Hart  v.  Boston,  Hartford  &  Erie  R. 
Co.,  40  Conn,  524;  City  of  Covington  v.  The  Bridge  Co.,  10  Bush. 
(Ky.),  69  ;  Baltimore,  etc.,  R.  Co.  v.  Carey,  28  Ohio  St.  208;  Erie  R. 
Co.  V,  Stringer,  32  Id,  468;  State  v»  Railway  Companies,  30  N.  J. 
Iraw,   473 ;  Wheeling  v,   Baltimore,  1  Hughes,  90  ;  Pomeroy    v.  New 
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York,  etc.,  R,  Co.,  4  Blatchf.  120 ;  Dunnistown  v.  New  York,  etc.,  R. 
Co.,  1  Hilton,  62  ;  Ace,  Phillipsbur^h  Bank  z/.  Lackawanna  R.  Co., 
27  N.  J.  Law,  206;  Sprague  z/.  Hartford,  etc.,  R.  Co.,  5  R.  L  233; 
Attorney-General  v.  Boston,  etc.,  R.  Co.,  109  Afass.  99 ;  Attorney- 
General  V,  Peterbury,  etc.,  R.  Co.,  6  Ired.  472. 

But  the  intention  to  confer  citizenship  must  be  plainly  expressed. 
Memphis,  etc.,  R.  Co.  v.  Alabama,  107  U.  S.  581,  13  Am.  &  Eog*.  R. 
Cas.  172;  Goodlett  v,  Louisville,  etc.,  R.  Co.,  122  U.  S.  391,  13  Am. 
&  Bng-.  R.  Cas.  1;  Memphis,  etc.,  R.  Co.  v.  Commissioners,  112  U.  S. 
618  ;  Central,  etc.,  R.  Co.  v.  Georgia,  92  Id,  665  ;  Shelton  v.  Banks* 
10  Gray,  401;  Attorney-General  v.  Railroad  Co.,  35  Wis.  425,602; 
Wallace  v.  Loomis,  97  U.  S.  146,  154  ;  Attorney-General  v.  Insurance 
Co.,  82  N.  Y.  172,  182. 

Sanne — Incorporation  in  Another  State— Jurisdiction  of  Federal 
Courts. — Where  a  corporation  has  become  a  citizen  of  two  states, 
by  appropriate  legislation  it  has  a  distinct  and  separate  corporate 
existence  in  each  state,  and  is  in  each  state  to  be  considered  for 
purposes  of  jurisdiction  as  a  citizen  of  that  state  only.  Hence,  it 
may  be  sued  in  the  Federal  courts  of  one  state  by  a  citizen  of  the 
other  of  which  it  is  also  a  citizen,  for  in  such  suit  it  is  considered 
merely  as  a  citizen  of  the  state  where  sued. 

Culbertson  v,  Wabash  Nav.  Co.,  4  McL.  544;  Vose  v.  Reeds,! 
Woods,  647;  Railway  Co.  v,  Whitton,  13  Wall.  270  ;  Muller  v.  Daws, 
94  U.  S.  444  ;  Marshall  v.  Bait.  «&  Ohio  R.  R.  Co.,  16  How.  314;  Union 
Pac.  R.  Co.  V,  Meyers,  115  U.  S.  1,  20  Am.  &  Eng.  R.  Cas.  324 ; 
Texas,  etc.,  R.  Co.  v,  McAllister,  59  Tex.  349, 12  Am.  &  Eng.  R.  Cas. 
289;  Baltimore,  etc.,  R.  Co.  v.  Harris,  12  Wall.  (U.  S.)  65;  Louis- 
ville, etc.,  R.  Co.  V.  Letson,  2  How.  (U.  S.)  497  ;  Austin  v.  New  York, 
etc.,  R.  Co.,  25  N.  J.  L.  381 ;  Ohio,  etc.,  R.  Co.  v.  Wheeler,  1  Black 
(U.S.)  297. 

Corporations  —  Implied  Powers  —  Contracts  of  Suretyship  and 
Guaranty. — A  corporation  has  no  power  to  enter  into  a  contract  of 
suretyship  or  guaranty,  or  otherwise  lend  its  credit  to  another, 
unless  the  power  is  expressly  conferred  by  its  charter  or  unless  such 
a  contract  is  reasonably  necessary  or  is  usual  in  the  conduct  of  its 
business.  Ordinarily  the  simple  act  of  becoming  surety  or  guarantor 
for  the  contract  or  debt  of  another  person  or  corporation  is  not 
within  the  implied  powers  of  a  corporation.  Colnian  v.  Eastern 
Counties  R.  Co.,  10  Beav.  1.  Compare  In  re  West  of  England  Bank, 
14  Ch.  Div.  317  ;  Johanseri  v.  Chaplin,  6  Montreal  L.  R.  Q.  B.  111. 
Compare  La  Banque  Molson  v.  Kennedy,  10  Revue  Leg.  110;  Penn- 
sylvania R.  Co.  V,  St.  Louis,  etc.,  R.  Co.,  118  U.  S.  290,  24  Am.  & 
Eng.  R.  Cas.  58;  Humboldt  Minn.  Co.  v.  American  Mfg.,  etc.,  Co., 
62  Fed.  Rep.  360  ;  Seligman  z/.   Charlottesville  Nat.  Bank,  3  Hughes 
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(U.  S.)  647;  Louisville,  etc.,  R.  Co.  v,  Ohio  Valley  Imp.,  etc.,  R. 
Co  ,  69  Fed.  Rep.  433.  See  Tod  v,  Kentucky  Union  Land  Co.,  57 
Fed.  Rep.  47.  See  Smith  v,  Alabama  L.  Ins.,  etc.,  Co.,  4  Ala.  558  ; 
iGtna  Nat.  Bank  v.  Charter  Oak  L.  Ins.  Co.,  50  Conn.  167.  See 
Cozart  V,  Georgia  R.,  etc.,  Co.,  54  6a.  379.  See  Smead  v,  Indian- 
apolis, etc.,  R.  Co.,  11  Ind.  104;  Lucas  v.  White  Line  Transfer  Co., 
70  Iowa  541,  59  Am.  Rep.  449 ;  Twiss  v.  Guaranty  L.  Assoc,  87  Iowa 
733, 43  Am.  St.  Rep.  418;  Savage  Mfg.  Co.  v.  Worthington,  1  Gill  (Md.) 
284;  Knickerbocker  v.  Wilcox,  83  Mich.  200,  21  Am.  St.  Rep.  595;  Nor- 
ton V,  Derry  Nat.  Bank,  61  N.  H.  589,  60  Am.  Rep.  335;  Bridgeport  City 
Bank  v,  Empire  Stone  Dressing  Co.,  19  How.  Pr.  (N.  Y.  Supreme 
Ct.)  51 ;  Filon  v.  Miller  Brewing  Co.  (Supreme  Ct.),  38  N.  Y.  St. 
Rep.  602,  15  N.  Y.  Supp.  57  ;  Koehler  v.  Reinheimer,  20  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  62.  And  see  Genessee  Bank  v,  Patchin  Bank, 
13  N.  Y.  314  ;  In  re  Miners'  Bank,  13  W.  N.  C.  (Pa.)  370;  Culver  v, 
Reno  Real  Estate  Co.,  91  Pa.  St.  376  ;  Memphis  Grain,  etc.,  Elevator 
Co.  V,  Memphis,  etc.,  R.  Co.,  85  Tenn.  703,  4  Am.  St.  Rep.  798,  30 
Am.  &  Eng.  R.  Cas.  522 ;  Northside  R.  Co.  v,  Worthington,  88  Tex. 
562.  See,  as  bearing  on  the  question.  Stark  Bank  v,  U.  S.  Pottery 
Co.,  34  Vt.  144  ;  Madison,  etc.,  Plank-road'Co.  v.  Watertown,  etc., 
Plank-road  Co.,  7  Wis.  59. 


Hickman  et  aL 

V, 

Missouri,  K.  &  T.  Ry.  Co. 

(Supreme  Court  of  Missouri,  June  jo,  /<fp9.) 

Removal  to  Federal  Court. — Where  it  does  not  appear  from  the 
petition  for  removal  to  a  federal  court,  nor  from  the  whole  record, 
that  the  petitioner  is  entitled  to  the  transfer,  the  state  court  may 
proceed  with  the  case  until  it  is  judicially  informed  that  its 
power  over  the  cause  has  been  suspended. 

Same — Suit  by  Railroad  Commissioners  to  Enforce  Statute  Fixing 
Rates — Jurisdiction.* — Where  the  board  of  railroad  commissioners 
petition  for  an  injunction  to  restrain  a  foreign  railroad  company 
from  continuing  to  violate  the  statute  of  Missouri  fixing  interstate 
passenger  and  freight  rates,  the  state  is  a  real  party  in  interest ; 
and  the  controversy  is  between  the  state   and  the  defendant,  as  the 

*See  note  at  end  of  case. 
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suit  may  result  in  its  costs  being-  paid  out  of  state  funds,  or  in  the 
payment  of  penalties,  not  directly  into  the  state  treasury,  but 
into  the  public  school  fund  of  the  county  where  the  suit  is  brought; 
and,  therefore,  the  cause  not  removal  to  a  federal  court  as  a  contro- 
versy between  citizens  of  different  states. 

Right  to  Exercise  Jurisdiction. — There  is  no  law  or  rule  of  practice 
requiring  courts  to  delay  the  exercise  of  their  jurisdictions  until 
suitors  shall  have  made  up  their  minds  as  to  whether  or  not  they 
will  submit  to  it. 

Appeai,  by  defendant  from  Cooper  county  circuit  court. 
Affirmed, 

Geo,  P.  B,  Jackson,  for  appellant. 

Sam  B,  Jeffries y  Atty,  Gen,^  for  respondents. 

Brace,  J.  This  is  an  appeal  by  the  defendant  from  a 
decree  and  judgment  of  the  circuit  court  of  Cooper  county  in 
favor  of  the  plaintiffs.  At  the  time  the  suit  was  instituted 
^      -.     ^  the  plaintiffs   constituted  the  board  of  railroad 

Case  Stated.  *^ 

and  warehouse  commissioners  of  the  state  of 
Missouri.  The  petition  is  as  follows :  **H.  W.Hickman, 
James  Cowgill,  and  Joseph  Flory,  constituting  the  Board  of 
Railroad  and  Warehouse  Commissioners  of  the  State  of 
Missouri,  Plaintiffs,  v.  The  Missouri,  Kansas  &  Texas 
Railway  Company,  Defendant.  Plaintiffs  state  that  they  are 
the  regularly  elected,  duly  qualified,  and  acting  railroad  and 
warehouse  commissioners  of  the  state  of  Missouri,  and 
constitute  the  board  empowered  by  law  to  classify  and 
regulate  passenger  and  freight  rates  in  the  state  of  Missouri  ; 
that  the  defendant  is  a  railroad  corporation  duly  incorporated 
under  the  laws  of  the  state  of  Kansas,  and  authorized  to  do 
business  in  the  state  of  Missouri ;  that  said  defendant  owns 
and  operates  a  line  of  railroad  in  this  state,  a  portion  of  the 
main  line  of  which  is  located  in  the  county  of  Cooper,  state 
of  Missouri,  and  extends  from  said  county  across  the 
Missouri  river,  over  a  bridge,  to  the  county  of  Howard,  in 
the  state  of  Missouri;  that  said  bridge  over  which  said 
railroad  is  constructed  is  a  part  of  the  roadway  of  the  same, 
and  is  used  as  such ;  that  said  bridge  is  under  the  control 
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and  management  of  said  defendant ;  that  informal  complaints 
have  heretofore  been  made  to  plaintiffs,  as  the  board  of 
railroad  and  warehouse  commissioners  aforesaid,  that  arbi- 
trary, illegal,  and  improper . charges  had  been  made  by  said 
defendant  for  carrying  passengers  and  freight  over  that 
portion  of  defendant's  said  road  which  passes  over  said 
bridge;  that  plaintiffs,  under  the  authority  given  them  as 
the  board  of  railroad  and  warehouse  commissioners  aforesaid, 
proceeded,  on  the  16th  day  of  July,  1895,  after  formal  notice 
had  been  given  to  defendant,  to  examine  into  and  determine 
upon  the  reasonableness  of  the  charges  made  by  said 
defendant  for  carrying  freight  and  passengers  over  the  bridge 
aforesaid ;  that  it  was  disclosed  by  said  examination  that  the 
defendant  was  charging  more  for  carrying  passengers  and 
freight  over  said  bridge  than  is  authorized  by  law ;  that  said 
defendant  belongs  to  the  class  of  railroad  corporations 
designated  by  the  laws  of  the  state  of  Missouri  as  *  Class  A*  ; 
that  said  class  is  only  authorized  to  charge  passengers  at  the 
rate  of  3  cents  per  mile  each ;  that  said  Boonville  Bridge  is 
not  exceeding  one  mile  in  length ;  that  said  defendant  charges 
for  carrying  each  local  passenger  over  said  bridge  the  sum  of 
three  cents  per  mile ;  that,  in  addition  thereto,  the  said  de- 
fendant makes  an  arbitrary  charge  of  25  cents  for  carrying 
each  local  passenger  on  its  line  of  railway  over  said  bridge ; 
that  said  charge  of  25  cents  so  made,  demanded,  and  received 
of  each  local  passenger  by  said  defendant  is  illegal,  improper, 
and  unauthorized  by  law ;  that  said  defendant  charges  and 
collects  on  freights  transported  over  said  bridge  and  between 
local  stations  upon  the  line  of  its  railway,  in  addition  to  the 
duly -established  rates  for  such  transportation,  as  shown  in 
tariffs  filed  in  the  office  of  said  railroad  and  warehouse 
commissioners,  the  sum  of  five  (5)  cents  per  one  hundred 
pounds  on  freights  in  lots  of  less  than  car  loads ,  and  two  cents 
per  one  hundred  pounds  on  freights  in  car  loads ;  that  said 
charges  so  made,  demanded,  and  received  are  excessive, 
unauthorized,  and  in  violation  of  law;  that  on  the  22d  day  of 
July,  1895,  plaintiffs,  as  the  board  of  railroad  and  warehouse 
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commissioners  aforesaid,  after  having  duly  considered  the 
complaints  heretofore  filed  against  the  defendant  as  aforesaid, 
found  that  the  same  were  sustained  by  proper  and  sufficient 
evidence,  and  made  and  entered  of  record  an  order  directed 
to  the  said  defendant  railway  company  that  the  arbitrary 
charges   made    by  defendant   for   crossing   passengers  and 
freight  over  the  bridge  at  Boonville,  Missouri,  aforesaid,  be 
discontinued ;  and  that  a  copy  of  said  finding  and  order  was 
by  said  plaintiffs  forwarded  to  the  general  manager  of  said 
defendant's  road.     Plaintiffs  state  that  they  are  informed, 
and  believe  the  fact  to  be,  that  the  defendant  is  disregarding 
and  ignoring  said  order,  and  is  continuing,  in  violation  of 
law,  to  charge,  demand,  and  receive  rates  in  excess  of  three 
cents  per  mile  for  carrying  each  passenger  over  that  portion 
of  its  road    which  consists  of    said  bridge,    and  that    said 
defendant  continues  to  charge,  demand,  and  receive  freight 
rates  in  excess  of  those  authorized  by  law  for  carrying  freight 
on  that  portion  of  its  road  of  which  said  bridge  over  the 
Missouri   river    at   Boonville  constitutes  a  part.     Plaintiffs 
therefore  ask  that  this  court  may  issue  a  writ  of  injunction 
herein,  or  such  other  process,  mandatory  or  otherwise,  as 
may  seem  necessary  in  the  premises,  to  restrain  said  defend- 
ant from  further  continuing  to  violate  the  law,  and  the  finding 
of  said  plaintiffs  herein,  acting  as  the  board  of  railroad  and 
warehouse  commissioners  aforesaid,  that   obedience  to  said 
order  may  be  required  of  defendant,  and  that  such  other  and 
further  orders  and  decrees  may  be  made  in  this  cause  as  may 
seem  upon  a  hearing  to  be  right  and  proper  in  the  premises. 
R.  F.  Walker,  Attorney  General,  for  Plaintiffs.'' 

In  due  time  the  defendant  appeared,  and  filed  its  petition 
and  bond  for  the  removal  of  the  cause  to  the  circuit  court  of 
the  United  States;  the  petition  being  as  follows:  **Your 
petitioner  respectfully  shows  that  it  is  the  defendant  in  the 
above -entitled  suit;  that  at  and  prior  to  time  of  the  institu- 
tion of  this  suit  the  defendant  was,  ever  since  has  been,  and 
now  is,  a  corporation  created  and  existing  under  the  laws  of 
the  state  of  Kansas,  and  that  at  said  times  and  dates  it  was, 
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has  been,  and  now  is,  a  citizen  of  the  state  of  Kansas,  and 
nonresident  of  the  state  of  Missouri,  in  which  this  suit  is 
brouf2:ht;  that  the  plaintiffs  in  said  suit,  at  the  time  of  the 
institution  thereof,  all  and  each  were,  ever  since  have  been, 
and  now  are,  citizens  and  residents  of  the  state  of  Missouri ; 
that  the  said  suit  is  of  a  civil  nature  to  enjoin  the  collection 
of  certain  charg^es  for  the  transportation  of  passengers  and 
freight  over  and  across  a  bridge  across  the  Missouri  river 
between  the  counties  of  Cooper  and  Howard,  in  the  state  of 
Missouri,  and  that  the  amount  and  matter  in  dispute  in  said 
suit  exceeds,  exclusive  of  interest  and  costs,  the  sum  and 
value  of  two  thousand  dollars  ($2,000) ;  that  the  controversy 
in  said  suit  is  wholly  between  citizens  of  different  states,  to 
wit,  between  your  petitioner,  a  citizen  of  the  state  of  Kansas 
at  the  time  of  the  bringing  of  said  suit  and  at  this  time,  and 
the  said  plaintiffs,  who,  each  and  all  of  them,  were  then  and 
still  are  citizens  of  the  state  of  Missouri;  and  your  petitioner 
offers  herewith  a  bond,  with  good  and  sufficient  security,  for 
its  entry  in  the  circuit  court  of  the  United  States  for  the  Cen- 
tral division  of  the  Western  district  of  Missouri,  on  the  first 
day  of  the  next  regular  session  or  term,  of  a  copy  of  the  record 
in  this  suit,  and  for  paying  all  costs  that  may  be  awarded  by 
the  circuit  court  of  the  United  States  if  said  court  shall  hold 
that  this  suit  was  wrongfully  or  improperly  removed  thereto ; 
and  your  petitioner  prays  this  honorable  court  to  proceed  no 
further  herein  except  to  make  an  order  for  the  removal  of  this 
case  to  said  United  States  circuit  court,  and  to  accept  the  said 
surety  and  bond,  and  to  cause  the  record  herein  to  be  removed 
into  said  circuit  court  of  the  United  States  in  and  for  the 
Central  division  of  the  Western  district  of  Missouri;  and  it 
will  ever  pray.'* 

At  the  October  term,  1895,  of  the  circuit  court  of  Cooper 
county,  the  defendant's  petition  for  removal  was  denied,  and 
thereupon  the  defendant  procured  and  filed  in  the  United 
States  circuit  court  at  Jefferson  City  a  transcript  of  the  pro- 
ceedings in  the  Cooper  circuit  court.  At  the  January  term, 
1896,  of  the  Cooper  circuit  court  the  case  was  continued  by  the 
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court  on  its  own  motion.  At  the  May  term,  1897,  of  the  said 
court,  the  case  was  again  continued,  on  application  of  the 
plaintiff,  to  the  October  term,  1897,  of  said  court,  at  which 
term  the  case,  over  the  protest  of  the  defendant,  and  its  objec- 
tions to  the  jurisdictions  of  said  court,  was  taken  up  and  tried 
on  the  evidence  of  the  plaintiffs,  without  any  participation  by 
the  defendant  in  the  trial,  and  the  decree  rendered  as  prayed 
for  in  their  petition,  with  judgment  for  costs.  Afterwards,  in 
due  time,  the  defendant  filed  its  motion  for  new  trial  and  in 
arrest  of  judgment,  which  being  overruled,  it  perfected  its 
appeal  to  this  court. 

1.  Under  the  laws  of  the  United  States  the  circuit  courts 
thereof  have  original  cognizance,  concurrent  with  the  courts 
of  the  several  states,  of  all  suits  of  a  civil  nature  at  common 

law  or  in  equity  when  the  matter  in  dispute 
pSSi?L*c?urt.      exceeds,  exclusive  of  interest,  the  sum  or  value 

of  $2,000,  and  in  which  the  controversy  is 
between  citizens  of  different  states.  25  Stat.  434,  8  1.  Any 
such  suit  pending  in  a  state  court  **may  be  removed  into  the 
circuit  court  of  the  United  States  for  the  proper  district  by 
the  defendant  or  defendants  therein,  being  nonresidents  of 
that  state.'*  Id.  %  2,  And  by  section  3  of  said  act  it  is 
provided  that  whenever  any  party  entitled  to  remove  any  such 
suit  **may  make  and  file  a  petition  in  such  suit  in  such  state 
at  the  time  or  at  any  time  before  the  defendant  is  required  by 
the  laws  of  the  state  or  the  rules  of  the  state  court  in  which 
such  suit  is  brought  to  answer  or  plead  to  the  declaration  or 
complaint  of  the  plaintiff,  *  *  *  and  shall  make  and  file 
therewith  a  bond,  with  good  and  sufficient  surety,  for  his  or 
their  entering  in  such  circuit  court  on  the  first  day  of  its  then 
next  session,  a  copy  of  the  record  in  such  suit,  and  for  paying 
all  costs  that  may  be  awarded  by  the  said  circuit  court,  if  such 
court  shall  hold  that  such  suit  was  wrongfully  or  improperly 
removed  thereto,  and  also  for  their  appearing  and  entering 
special  bail  in  such  suit  if  special  bail  was  originally  requisite 
therein.  It  shall  be  the  duty  of  the  state  court  to  accept  said 
petition  and  bond  and  proceed  no  further  in  such  suit."     It 
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is  contended  for  the  defendant  that  when  the  petition  and 
bond  for  removal  was  filed  in  the  case  in  the  Cooper  county 
circuit  court,  the  jurisdiction  of  that  court  to  take  any  further 
proceedings  therein  except  to  make  an  order  transferring  the 
case  to  the  circuit  court  of  the  United  States  ceased,  and  that 
its  proceedings  thereafter,  which  culminated  in  the  decree 
aforesaid,  were  coram  non  judice,  and  void;  therefore  the 
decree  and  judgment  should  be  reversed.  It  may  be  conceded 
that  the  petition  and  bond  for  removal  are  in  proper  form, 
and  that  the  petition  states  facts  which,  if  true,  are  sufficient 
to  authorize  the  transfer  of  the  case  to  the  circuit  court  of  the 
United  States  under  the  statute  cited,  and  it  may  be  further 
conceded  that  an  issue  upon  the  facts  stated  in  the  petition 
could  not  be  raised  and  tried  in  the  state  court  for  the  purposes 
of  determining  the  question  of  its  jurisdiction.  The  state 
court  **  must  take  the  facts  to  be  as  they  are  stated  in  the 
record  and  the  petition.  It  has  no  jurisdiction  to  pass  upon 
any  such  question.  That  is  the  exclusive  province  of  the 
federal  court.**  Black's  Dill.  Rem.  Causes,  §  191,  and  cases 
in  note  30.  The  jurisdiction  of  the  state  court,  how- 
ever, is  not  ousted  by  the  mere  filing  of  the  petition 
and  bond.  **In  order  to  warrant  a  removal  from  a  court 
of  a  state  into  a  circuit  court  of  the  United  States 
according  to  the  terms  of  the  act,  the  necessary  diverse 
citizenship  must  exist."  Powers  v.  Railway  Co.,  169 
U.S.  92,  18  Sup.  Ct.  264.  The  petition,  when  filed, 
becomes  a  part  of  the  record,  and  the  defendant's  right  of 
removal  depends  upon  the  facts  as  they  appear  from  the  whole 
record.  Stone  v.  South  Carolina,  117  U.  S.  431,  6  Sup.  Ct. 
799.  As  was  said  by  Waite,  C.  J.,  in  that  case  :  *'A  state 
court  is  not  bound  to  surrender  its  jurisdiction  of  a  suit  on  a 
petition  for  removal  until  a  case  has  been  made  which,  on  its 
face  shows  that  the  petitioner  has  a  right  to  the  transfer. 
Yulee  V.  Vose,  99  U.  S.  539,  545 ;  Removal  Cases,  100  U.  S. 
457,  474.  It  is  undoubtedly  true,  as  was  said  in  Steamship 
Co.  V,  Tugman,  106  U.  S.  118,  122,  1  Sup.  Ct.  58,  that  upon 
the  filing  of  the  petition  and  bond — the  suit  being  removable 


A 


382  JURISDICTION  Vol  XV 

(N8) 

Hickman  z/.  Missouri,  K.  &  T.  Ry.  Co 

under  the  statute — the  jurisdiction  of  the  state  court  abso- 
lutely ceases,  and  that  of  the  circuit  court  of  the  United  States 
immediately  attaches;  but  still,  as  the  right  of  removal  is 
statutory,  before  ^  party  can  avail  himself  of  it  he  must  show 
upon  the  record  that  his  is  a  case  which  comes  within  the 
provision  of  the  statute.  As  was  said  in  Insurance  Co.  v. 
Pechner,  95  U.  S.  183, 185  :  *'His  petition  for  removal,  when 
filed,  becomes  a  part  of  the  record  in  the  cause.  It  should 
state  facts  which,  when  taken  in  connection  with  such  as 
already  appear,  entitle  him  to  the  transfer.  If  he  fails  in  this, 
he  has  not,  in  law,  shown  to  the  court  that  it  cannot  'proceed 
further  with  the  suit.'  Having  once  acquired  jurisdiction, 
the  court  may  proceed  until  it  has  been  judicially  informed 
that  its  power  over  the  cause  has  been  suspended."  The 
mere  filing  of  a  petition  for  the  removal  of  a  suit  which  is  not 
removable  does  not  work  a  transfer.  To  accomplish  this, 
the  suit  must  be  one  that  may  be  removed,  and  the  petition 
must  show  a  right  in  the  petitioner  to  demand  the  removal. 
This  being  made  to  appear  on  the  record,  and  the  necessary 
security  having  been  given,  the  power  of  the  state  court  in  the 
case  ends,  and  that  of  the  circuit  court  begins.  All  the  issues 
of  fact  made  upon  the  petition  for  removal  must  be  tried  in  the 
circuit  court,  but  the  state  court  is  at  liberty  to  determine  for 
itself  whether,  on  the  face  of  the  record,  a  removal  has  been 
effected.  If  it  decides  against  the  removal,  and  proceeds  with 
the  cause  notwithstanding  the  petition,  its  ruling  on  that 
question  will  be  reviewable  here  alter  final  judgment,  under 
section  709  of  the  Revised  Statutes  of  the  United  States. 
Removal  Cases,  100  U.  S.  457,  472  ;  Railroad  Co.  v,  Missis- 
sippi, 102  U.  S.  135, 141 ;  Kern  v.  Huidekoper,  103  U.  S.  485  ; 
Railroad  Co.  v.  Koontz,  104  U.  S.  15 ;  Railroad  Co.  v.  White, 
111  U.  S.  134,  137,  4  Sup.  Ct.  353.  If  the  state  court  pro- 
ceeds  after  a  petition  for  removal,  it  does  so  at  the  risk  of 
having  its  final  judgment  reversed,  if  the  record  on  its  face 
shows  that  when  the  petition  was  filed  that  court  ought  to 
have  given  up  its  jurisdiction.  So  that  the  question  whether 
a  removal  would  be  effected  by  the  filing  of  the  petition  and 
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bond  remained  to  be'decided  by  the  Cooper  circuit  court,  on 
the  face  of  the  record  as  made  up,  after  the  filing  of  the  same ; 
and,  unless  judicially  informed  by  the  record  so  made  that  the 
suit  was  removable,  it  might  proceed  in  the  exercise  of  its 
jurisdiction. 

The  fact  stated  in  the  petition  for  removal  that  would  enti- 
tle the  defendant  to  the  removal   was  that  the  plaintiffs  are 
citizens  of  the  state  of  Missouri  and  the  defendant  is  a  citizen 
of  the  state  of  Kansas.     Now,  while  this  fact  is 
not  to  be  disputed,  but  taken  as  true,  it  further    Baiiroad  oom- 

xnluioners  to 

appears  from  the  record  that  *  *  the  controversy'  *  5^  SSSSS?*" 
inaugurated  by  their  petition  is  not  between  isdlctionl*^ 
them  in  their  individual  character  as  citizens  of 
the  state  of  Missouri  and  the  defendant,  but  in  their  official 
character  as  members  of  the  board  of  railroad  and  warehouse 
commissioners  of  the  state  of  Missouri.  Hence  it  is  argued 
for  the  respondents,  by  the  attorney  general,  that  the  con- 
troversy is  not  between  citizens  of  different  states,  but  between 
the  state  of  Missouri  and  a  citizen  of  the  state  of  Kansas,  and, 
as  the  statute  does  not  authorize  the  removal  of  a  suit  between 
a  state  and  citizens,  and  a  state  cannot  be  a  citizen  of  any 
state,  that  it  thus  appears  from  the  record  that  the  case  was 
not  removable  under  the  statute;  the  jurisdiction  of  the  cir- 
cuit court  of  Cooper  county  was  not  devested  by  the  applica- 
tion for  removal,  and  it  committed  no  error  in  proceeding 
with  the  case  to  final  judgment.  This  presents  the  crucial 
question  on  this  appeal.  Is  this  a  suit  by  the  state  of  Mis- 
souri against  the  defendant?  If  so,  then  beyond  question  the 
case  was  not  removable  to  the  United  States  court,  and  the 
circuit  court  of  Cooper  county  was  not  devested  of  its  juris  - 
diction;  for  it  is  well-setted  law  that  **a  suit  instituted  by  a 
state  in  one  of  its  own  courts  against  a  citizen  of  another 
state  is  not  removable  to  the  circuit  court  of  the  United  States 
on  the  grounds  of  diversity  of  citizenship  of  the  parties." 
Alabama  2/.  Wolfe,  18  Fed.  836;  Postal  Tel.  Cable  Co.  z;. 
Alabama,  155  U.  S.  482,  15  Sup.  Ct.  192;  Stone  v.  South 
Carolina,  117  U.  S.  430,  6  Sup.  Ct.  799 ;     Germania  Ins.  Co. 
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prosecuted,  such  common  carrier  or  person  shall  be  liable  for 
the  costs,  for  which  judgment  may  be  rendered  as  in  any 
other  case.'*  By  section  2658  it  is  further  provided  that: 
**To  defray  the  necessary  expenses  of  the  railroad  commis - 
sioners  in  making:  investigations  and  prosecuting  suits  and 
to  pay  all  necessary  costs  attending  the  same,  there  is  hereby 
appropriated,  out  of  any  money  in  the  state  treasury  not 
otherwise  appropriated,  the  sum  of  ten  thousand  dollars,  to 
be  drawn  upon  the  warrant  of  the  state  auditor,  issued  upon 
requisition  of  the  railroad  commissioners,  approved  by  the 
governor,  which  requisition  shall  be  accompanied  by  an  item  - 
ized  statement  of  the  costs  and  expenses  to  be  paid.'*  The 
general  rule  is  that :  **  When  the  plaintiff  has  no  real  interest 
in  the  subject-matter  of  the  controversy,  and  can  derive  no 
advantage  from  the  judgment,  but  the  suit  is  required  <o  be 
brought  in  his  name  because  he  holds  the  formal  right  to  sue, 
although  the  action  is  really  prosecuted  for  the  benefit  of 
another,  the  record  plaintiff  is  only  a  nominal  party,  whose 
citizenship  will  not  affect  the  right  of  removal.  Such  right 
will  depend  upon  the  relative  citizenship  of  the  real  party  in 
interest.'*  Black's  Dill.  Rem.  Causes,  §  86.  Under  this 
statute  the  suit  is  brought  in  the  name  of  the  board  of  railroad 
commissioners  because  they  hold  the  formal  right  to  sue,  but 
the  members  of  that  board  neither  individually  nor  collectively 
have  any  interest  in  the  subject-matter  of  the  controversy,  and 
can  derive  no  advantage  or  benefit,  nor  suffer  any  injury  or 
loss,  from  the  judgment  therein.  In  Ferguson  v,  Ross,  38 
Fed.  161  holding  that  an  action  under  the  laws  of  New  York 
in  the  name  of  **the  shore  inspector  "  to  recover  a  penalty  for 
depositing  prohibited  material  in  the  waters  of  the  bay  and 
harbor  of  New  York,  which  penalty,  when  recovered,  goes 
into  the  state  treasury,  is,  in  effect,  an  action  by  the  state,  and 
therefore  not  removable  under  the  act  of  congress  in  question. 
It  was  said:  **The  nominal  plaintiff  here  is  an  individual, 
but  he  sues  only  in  his  official  character.  The  suit  is  brought 
to  enforce  a  police  regulation  of  the  state.  He  has  no  per- 
sonal interest  in  its   subject-matter,  not  even  for  his  fees  or 
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commission,  for  he  is  a  salaried  officer,  whose  compensation  is 
secured  irrespective  of  the  result  of  the  suits  he  may  brin^. 
In  the  event  of  his  removal  from  office  the  suit  would  be 
continued  by  his  successor,  not  by  himself.  Courts  will 
look  behind  and  through  the  nominal  parties  on  the  record  to 
ascertain  who  are  the  real  parties  to  the  suit,  and  will 
determine  whether  a  state  is  the  real  party  to  an  action 
brought  by  or  against  its  officer  by  a  consideration  of  the 
whole  record,'*  —  citing  authorities.  **The  real  party  pros- 
secuting  these  suits  is  the  state  of  New  York,  and  they  are, 
therefore,  not  removable  under  the  act  of  1887."  On  the 
other  hand,  in  Regan  v.  Trust  Co.,  154  U.  S.  362,  58  Am.  & 
Eng.  R.  Cas.  670,  14  Sup.  Ct.  1017,  holding  that  a  suit  in 
equity  against  the  railroad  commissioners  of  the  state  of 
Texas,  assented  to  by  that  state,  in  the  act  creating  the  com  - 
mission  was  not  a  suit  against  the  state.  It  was  said  :  *  'So  far 
from  the  state  being  the  only  real  party  in  interest,  and  upon 
whom  alone  the  judgment  affectively  operates,  it  has,  in  a  pecu  - 
niary  sense,  no  interest  at  all.  Going  back  of  all  matters  of 
form,  the  only  parties  pecuniarily  affected  are  the  shippers  and 
the  carriers,  and  the  only  directpecuniary  interest  which  the 
state  can  have  arises  when  it  abandons  its  governmental  char- 
acter, and  as  an  individual  employs  the  railroad  company  to 
carry  its  property.  There  is  a  sense,  doubtless,  in  which  it 
may  be  said  that  the  state  is  interested  in  the  question,  but  only 
a  governmental  sense.  It  is  interested  in  the  well-being  of  its 
citizens,  in  the  just  and  equal  enforcement  of  all  its  laws,  but 
such  governmental  interest  is  not  the  pecuniary  interest 
which  causes  it  to  bear  the  burden  of  an  adverse  judgment. 
Not  a  dollar  will  be  taken  from  the  treasury  of  the  state,  no 
pecuniary  obligation  of  it  will  be  enforced,  none  of  its 
property  be  affected,  by  any  decree  which  may  be  rendered." 
While  neither  of  these  cases,  upon  the  facts  in  judgment,  for 
obvious  reasons,  can  be  regarded  as  direct  authority  in  the 
present  case,  an  analogue  of  which  cannot,  perhaps,  be  found 
in  the  Reports,  much  reliance  is  placed  upon  the  reasoning 
in  each  by  counsel  respectively;  the  attorney  general  con- 
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tending  that  the  case  in  hand  is  within  the  reasoning  of  the 
first,  and  counsel  for  defendant  that  it  is  within  the  reasoning 
of  the  last.  So  these  cases  may  serve,  if  not  for  authority, 
at  least  as  pointers  to  a  proper  solution  of  the  question  of 
**real  interest"  under  this  statute. 

The  state,  in  its  governmental  capacity,  having  in  previous 
sections  of  the  statute  made  provision  for  regulating  the  rate 
and  charges  of  common  carriers  for  carrying  passengers  and 
freight,  and  provided  for  a  hearing  before  its  board  of  com- 
missioners of  all  complaints  for  a  violation  of  those  regula- 
tions, and  that  the  finding  of  the  board  shall  h^  prima  facie 
evidence  of  the  reasonableness  and  justness  of  the  charges  by 
it  found  and  required,  in  this  section  of  the  statute,  makes 
provision  for  a  civil  action  to  enforce  the  requirement  in 
behalf  of  two  classes  of  persons  :  First,  **the  board  of  rail- 
road commissioners";  second,  **any  person  or  company 
interested  in  such  order  or  requirement."  Now,  while  in 
actions  under  the  statute  by  persons  of  the  second  class, 
which  generally  will  be  shippers  or  passengers,  the  state  has 
no  pecuniary  interest,  it  is  not  so  in  actions  under  this 
statute  by  persons  of  the  second  class,  as  its  board  of  railroad 
commissioners.  In  such  actions  it  abandons  its  governmental 
character,  enters  a  court  of  competent  jurisdiction  as  a  suitor 
under  the  law,  incurs  the  same  liability  for  costs  and  expenses 
as  does  any  other  suitor,  to  be  paid,  under  the  express  pro- 
vision of  the  statute,  out  of  any  money  in  the  treasury  not 
otherwise  appropriated,  and  is,  moreover,  pecuniarily  inter- 
ested, not  only  by  reason  of  the  liabilities  it  incurs  in  the 
action,  but  because  of  its  pecuniary  interest  in  the  judgments 
which  may  be  obtained,  and  which,  when  pushed  to  final 
extremity  of  execution,  may  result  in  the  payment  of  penal- 
ties, not  directly  into  the  state  treasury,  it  is  true,  but  into 
the  treasury  of  one  of  its  political  subdivisions  for  the  benefit 
of  the  public  schools,  to  the  establishment  and  maintenance 
of  which  its  credit  is  pledged  by  the  organic  law.  It  seems 
to  us,  therefore,  that  the  state,  in  addition  to  its  govern- 
mental, has  a  real  pecuniary,  interest  in  the  subject-matter 
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of  this  controversy,  and  that  the  suit  is  being  prosecuted  for 
its  benefit  in  every  sense,  and  is  not  subject  to  removal  to 
the  United  States  court;  and  we  so  hold. 

2.  Counsel  for  defendant,  in  his  reply  brief,  contends 
that  the  judgment  should  be  reversed  because  the  circuit 
court  of  Cooper  county  proceeded  to  trial  when  the  defendant 
had  no  reason  to  expect  that  a  trial  would  be 
insisted  on.  It  appears  from  the  record  that  5L?jiIriSSron. 
the  cause  came  on  for  trial  in  the  Cooper  circuit 
court  in  due  course  nearly  two  years  after  defendant's  motion 
for  a  removal  to  the  United  States  court  had  been  overruled. 
By  the  overruling  of  that  motion  the  defendant  was  advised 
in  the  most  direct  and  formal  manner  that  the  circuit  court 
of  Cooper  county  intended  to  maintain  its  jurisdiction  to  try 
and  determine  this  cause  in  due  course.  Thereupon  it  chose 
to  stand  upon  its  motion,  filed  a  transcript  of  the  proceedings 
of  the  Cooper  circuit  court  in  the  United  States  circuit  court, 
and  thereafter  persistently  maintained  that  the  case  had  been 
transferred ;  that  the  Cooper  circuit  court  had  no  jurisdiction 
to  proceed  further  therein;  and  neglected  to  make  anj' 
preparation  for  its  trial  in  said  court  up  to  the  very  day  of 
the  trial,  when  it  filed  a  written  protest,  in  which,  protesting 
in  the  strongest  terms  against  the  jurisdiction  of  that  court, 
it  asked  the  court  to  suspend  further  action  until  the  next 
term  of  court,  in  order  that  the  defendant  might  have  suflB- 
cient  time  **to  establish  that  this  court  has  no  jurisdiction 
to  proceed  in  this  cause,  or  to  entertain  jurisdiction  over  the 
same;  or,  if  the  court  shall  hold  that  it  has  such  jurisdiction, 
then  to  enable  the  defendant  to  determine  what  course  it  will 
pursue,  and  whether  or  not  it  will  submit  to  the  jurisdiction 
of  the  court,  or  whether  it  will  take  part  in  the  proceedings 
of  the  case,  still  protesting  against  the  jurisdiction  of  the 
court,  or  whether  it  will  refuse  to  appear  and  take  any  part 
in  the  proceedings."  The  court  had  long  since  held  that  it 
had  jurisdiction,  and  we  know  of  no  law  or  rule  of  practice 
by  which  courts  are  required  to  delay  the  exercise  of  their 
jurisdiction  until  suitors  shall  have  made  up  their  minds  as 
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to  whether  they  will  submit  to  it  or  not.  The  court  com- 
mitted no  error  in  proceeding  with  the  trial  without  giving 
heed  to  this  protest.  The  judgment  of  the  circuit  court  is 
affirmed.     All  concur. 

NOTE. 

Suit  against  Commissioners  Is  Not  a  Suit  against  the  State.— A 
suit  ag-ainst  state  railroad  commissioners  to  restrain  the  en- 
forcement of  rates,  charges,  and  regulations  prescribed  bj  them 
as  unjust  and  unreasonable  is  not  a  suit  against  the  state, 
because  it  is  not  interested  pecuniarily,  but  only  in  a  governmental 
sense,  and  consequently  the  eleventh  amendment  to  the  constitution 
of  the  United  States,  inhibiting  suits  in  federal  courts  against  one 
of  the  states  by  citizens  of  another  state,  has  no  application. 
Reagan  v.  Farmers'  h.  &  T.  Co.,  58  Am.  &  Eng.  R.  Cas.  670,  154  U. 
S.  362,  14  Sup.  Ct.  Rep.  1047  ;  McWhorter  v.  Pensacola  &  A.  R.  Co., 
37  Am.  &  Eing.  R.  Cas.  566,  24  Fla.  417,  12  Am.  St.  Rep.  220,  2  L.  R. 
A.  504,  5  So,  Rep.  129  ;  Mercantile  Trust  Co.  v,  Texas  &  P.  R.  Co., 
50  Am.  &  Eng.  R.  Cas.  559,  51  Fed.  Rep.  529. 

In  Chicago  &  Northwestern  R.  Co.  v.  Dey,35  Fed.  Rep.  866,  it  was 
held  that  where  a  railroad  chartered  in  one  state,  brings  a  suit 
against  the  commissioners  of  another  state  to  prevent  them  from 
putting  in  force  a  schedule  of  rates  which  they  have  adopted,  the 
.action  is  not  a  suit  against  the  state  for  which  the  officers  act 
within  the  meaning  of  the  eleventh  amendment  to  the  constitution 
of  the  United  States,  which  provides  that  tha  courts  of  the  United 
States  shall  not  have  jurisdiction  of  suits  against  the  state  by 
citizens  of  another  state. 

In  Chicago,  St.  Paul,  Minneapolis  &  Omaha  R.  Co.  v.  Becker,  35 
Ted.  Rep.  SSI,  overruling^  Z2  Fed.  Rep.  849,  it  was  held,  following 
the  decision  in  Chicago  A  Northwestern  R.  Co.  v.  Dey,  that  an  action 
might  be  maintained  against  the  railroad  and  warehouse  commission 
of  the  state  of  Minnesota  by  a  railroad  company  chartered  in 
another  state  to  enjoin  the  commissioners  from  putting  in  force  a 
schedule  of  rates,  such  action  not  being  a  suit  against  the  state 
within  the  meaning  of  the  federal  constitution.  It  was  also  held 
that  a  schedule  of  rates  for  switching  cars  in  the  city,  which  fixes 
the  compensation  at  less  than  the  actual  cost  of  the  work,  should 
not  be  enforced. 

But  where  a  statute  prescribes  a  penalty  for  violation  of  the  rates 
fixed,  and  authorizes  the  commissioners  to  institute  an  action  in 
the  name  of  the  state  to  recover  the  penalty,  in  so  far  as  a  bill  seeks 
to  enjoin  them  from  doing  this,  it  is  in  effect  a  suit  against  the 
state.  McWhorter  z/.  Pensacola  &  A.  R.  Co.,  37  Am.  &  Eng.  R.  Cas. 
566,  24  Fia.  417,  12  Am.  St.  Rep.  223,  2  L.  R.  A.  50*,  5  So.  Rep.  129. 
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V, 

Myers,  Treasurer  of  Jefferson  County,  Mont. 

{Supreme  Court  of  the   United  States^Jan,  2j^i8gg.) 

Public  Lands — Railroad  Grant— State  Taxation.* — Where  the  lists 
of  lands  within  the  place  limits  of  the  Northern  Pacific  Railroad 
grant,  made  by  the  act  of  congress  of  1864,  c.  217,  have  been  certi- 
fied and  approved  by  the  district  land  officers,  such  lands  are  subject 
to  state  taxation  ;  and  the  mere  fact  that  patents  therefor  have  been 
withheld  from  the  railroad  company  because  of  a  controversy  as  to 
whether  they  are  mineral  land,  and  therefore  interdicted,  is  im- 
material in  this  connection. 

Appeal  by  plaintiff  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.     Affirmed, 

This  suit  involves  the  validity  of  a  tax  levied ,  under  the 
laws  of  the  state  of  Montana,  against  certain  lands  lying 
within  the  grant  to  the  Northern  Pacific  Railroad  Company, 
made  by  the  act  of  congress  approved  July  2,  1864,  c.  217 
(13  Stat.  365). 

It  was  brought  in  the  circuit  court  of  the  United  States  for 
the  district  of  Montana,  by  the  receivers  of  the  Northern 
Pacific  Railroad  Company,  a  federal  corporation,  and  the  re- 
ceivers were  appointed  by  a  decree  of  the  federal  court. 

The  suit  proceeded  in  the  circiliit  court,  in  the  name  of  said 
receivers,  to  a  hearing  on  demurrer,  and  to  a  submission  of 
the  case  upon  bill,  answer,  and  stipulated  facts.  On  the  12th 
of  November,  1896,  it  was  stipulated  and  represented  to  the 
court  that  the  Northern  Pacific  Railway  Company  had  pur- 
chased the  property  in  question  panding  the  litigation,  and 
it  was   agreed,  and  thereupon  ordered  by  the  court,  that  the 

•See  Wells  County  v.  McHeary  (N.  Dak.),  10  Am.  &  Eng.  R.  Cas., 
N.  S.,  160  and  notey  p.  212. 
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Northern  Pacific  Railway  Company  be  substituted  as  plain- 
tiff in  place  of  the  receivers.  Thereupon  a  decree  was  passed, 
on  the  16th  day  of  December,  in  favor  of  the  complainant, 
enjoining  the  enforcement  and  collection  of  the  taxes.  From 
this  decree  the  defendant,  William  Myers,  county  treasurer, 
appealed  to  the  circuit  court  of  appeals,  which  reversed  the 
decree  of  the  circuit  court.  Myers  v.  Railway  Co.,  48  U.  S. 
App.  620,  28  C.  C.  A.  412,  and  83  Fed.  358.  The  plaintiff 
railway  company  takes  this  appeal. 

It  was  agreed  **that  the  sole  question  desired  to  be  sub- 
mitted upon  the  pleadings,  and  this  stipulation,  is  whether 
the  lands  described  in  the  bill  were  subject  to  taxation  under 
the  laws  of  the  United  States  and  of  the  state  of  Montana." 
This  being  the  only  question  submitted,  the  allegations  of 
the  pleadings  and  statements  of  the  stipulation  not  bearing 
on  that  question  need  not  be  stated ;  and  it  is  sufficient  to 
note  that  the  bill  and  stipulation  showed  the  incorporation 
of  the  Northern  Pacific  Railroad  Company  by  the  act  of  July 
2,  1864 ;  its  power  to  construct  a  railroad  from  Lake  Superior 
to  Puget  Sound;  the  grant  of  land  to  it  by  section  3,  which 
is  quoted  hereafter ;  the  performance  by  the  railroad  company 
of  all  the  conditions  of  the  grant,  both  provisional  and  final, 
including  the  construction  of  the  road  and  its  acceptance 
by  the  United  States;  and  the  freedom  of  the  lands  from 
pre-emption  claims  and  rights. 

Prior  to  the  attempted  assessments  and  tax  levies  assailed, 
the  lands  were  surveyed  by  the  United  States  or  its  authority, 
and  were  reported  by  the  surveyors  making  such  surveys  to 
be  agricultural  lands,  nonraineral  in  character;  and  the  com- 
pany prepared,  in  the  manner  prescribed  by  the  secretary  of 
the  interior,  lists  of  the  lands  claimed  by  it  under  the  grant, 
including  the  lands  in  controversy,  and  filed  them  in  the 
proper  district  land  office,  paying  the  fees  thereon;  and  at- 
tached to  each  of  said  lists  was  an  affidavit  of  the  land  com- 
missioner of  the  railroad  company,  in  which  it  was  affirmed 
**that  the  foregoing  list  of  lands  which  I  hereby  select  is  a 
correct  list  of  a  portion  of  the  public  lands  claimed  by  said 
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Northern  Pacific  Railroad  Company  as  inuring  to  the  said 
company*'  under  its  grant  by  the  act  of  congress  of  July  2d» 
and  a  joint  resolution  approved  May  31,  1870,  and  **that  the 
said  lands  are  vacant,  unappropriated,  and  are  not  inter- 
dicted mineral  or  reserve  lands,  and  are  of  the  character  con- 
templated by  the  grant,  being  within  the  limit  of  forty  miles 
on  each  side  of  the  line  of  route  for  a  continuous  distance  of 

,  being  a  portion   of  said  lands  for  a  section  of 

miles   of  said   railroad,   commencing  at  and  ending 

at ." 

The  said  lists  were  duly  filed,  and  their  accuracy  tested  by 
the  district  land  officers,  and  so  certified,  and  it  was  also 
certified  that  the  filing  was  allowed,  that  they  were  surveyed 
public  lands  within  the  limits  of  the  grant,  ''and  that  the 
same  are  not,  nor  is  any  part  thereof,  returned  and  denomi- 
nated as  mineral  land  or  lands."  It  was  also  certified  that 
no  claims  were  on  file  against  the  lands,  and  that  the  fees 
were  paid. 

The  lists  were  transmitted  to  the  office  of  the  commissioner 
of  the  general  land  office. 

The  stipulation  shows  the  manner  of  examination  in  the 
land  office,  and  *'that  such  lands  are  not  patented  or  certified 
to  the  company  until  clear  lists  are  approved  by  the  secre- 
tary*' ;  and  the  lists  have  not  yet  been  examined  or  passed  or 
patented  to  the  company,  and  that  the  mineral  or  nonmineral 
character  is  under  investigation  under  the  provisions  of  the 
act  of  congress  of  February  26, 1895,  c.  131  (28  Stat.  683). 

The  company  has  such  right,  title,  interest,  and  property 
in  the  lands  as  was  conferred  upon  it  by  the  act  of  July,  1861 , 
and  the  act  and  joint  resolutions  amendatory  thereof,  and 
acquired  by  a  compliance  with  their  terms. 

One  Thomas  G.  Merrill,  a  citizen  of  Montana,  transmitted 
to  the  secretary  of  the  interior  a  letter,  signed  by  Thomas  G. 
Miller,  as  chairman  citizens*  executive  committee,  declaring 
that  the  selections  of  the  railroad  company  embraced  thou- 
sands of  recorded  mineral  claims,  and  extensive  mining 
properties  being  prospected,  developed,  and  worked ;  "and,  in 
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view  of  the  irreparable  injury  which  would  be  caused  to  the 
people  and  state  of  Montana  by  the  premature  or  unlawful 
conveyance  of  title  to  such  lands  to  the  railroad  company,  I 
beg  leave  to  formally  file  the  following  requests : 

**That  the  commissioner  of  the  general  land  office  be  directed 
to  suspend  the  patenting  of  lands  in  Montana  to  the  Northern 
Pacific  Railroad  Company  until  the  mineral  or  nonmineral 
character  of  the  lands  selected  by  said  company  shall  have 
been  investigated  and  definitely  ascertained,  and  adjudicated 
by  proper  proceedings,  and  until  mineral  claimants  and  the 
state  of  Montana  shall  have  opportunity  to  be  heard  before  the 
department  on  questions  of  law  and  fact. 

**(2)  That  the  commissioner  be  directed  to  cause  to  be 
noted  on  the  lists  of  the  company's  selections  the  tracts  and 
townships  alleged  to  be  mineral  in  character  by  affidavits  now 
on  file  in  the  department  of  the  interior. 

**Very  respectfully,         Thomas  G.  Miller, 
* 'Chairman  Citizens*  Executive  Committee.** 

November  4,  1889,  the  secretary  of  the  interior  referred  said 
letter  to  the  commissioner  of  the  general  land  office,  with  the 
following  indorsement:  **Referred  to  Commissioner  of 
Gen*l  Land  Office,  with  approval  of  within  requests,  and 
direction  to  comply  thereunto.  Please  notify  me  when  done. 
Nov.  4,  *89.     J.  W.  Noble,  Sec'y." 

This  order  was  not  revoked  prior  to  1895. 

The  company  and  its  receivers  have  been  diligent  to  pros- 
ecute the  identification  of  the  lands,  and  the  defendant, 
conceding  this,  denies  that  they  have  not  been  or  are  not 
fully  defined  and  identified  as  part  of  the  grant  to  the  company. 

Three  commissioners  were  appointed,  as  provided  in  the  act 
of  February  26,  1895,  and  commenced  the  examination  and 
classification  of  said  lands  during  the  year  1895,  and  have 
classified  certain  of  the  lands  as  mineral,  a  list  of  which  is 
inserted,  and  that  the  remainder  of  the  lands  have  not  been 
examined  and  classified  ;  and  it  was  admitted  that  other  lands, 
a  list  of  which  is  given,  are  in  contest  in  the  interior  depart- 
ment, and  that  a  certain  section  of  land  was  decided  in  1894, 


Am  &  Eng  PtJBI^lC  I^ANDS  395 

RCas 

Northern  Pac.  Ry.  Co.  v,  Myers,  Treasurer 

but  subsequent  to  the  assessment,  to  be  mineral,  and  excepted 
from  the  grant,  and  that  there  were  other  lands  to  which  there 
were  claims,  but  which  were  disputed  by  the  company,  and 
that  some  contests  were  decided  in  favor  of  the  company. 

In  the  year  1894,  the  assessor  of  Jefferson  county,  Mont., 
proceeded  to,  and  did,  assess  the  lands  described  in  the 
complaint  herein,  in  the  manner  and  form  prescribed  by  law, 
and  described  and  included  said  lands  in  the  assessment  book 
of  said  county  of  Jefferson  for  said  year. 

The  receivers  appeared  before  the  board  of  equalization, 
and  objected  to  the  assessment,  and  the  board  refused  to  strike 
the  lands  from  the  assessment  roll,  and  the  taxes  were  assessed 
and  levied  against  the  lands  with  the  other  lands  of  the 
county ;  that  the  tax  proceedings  were  in  manner  and  form  in 
all  respects  as  required  by  the  laws  of  Montana ;  that  the 
taxes  amounted  to  $3,000,  and  that  the  treasurer  of  the  county- 
was  proceeding  to  collect  the  same  by  sale,  and  would  so 
collect  the  same  if  not  enjoined  and  restrained  by  the  order  of 
the  court. 

As  a  ground  of  relief  by  injunction,  the  bill  alleges  :  **And 
your  orators  sho-v  that  said  tax  levies  cloud  the  title  to  said 
described  lands,  and  impair  the  value  thereof  as  an  asset  in 
the  hands  of  your  orators;  that  said  certificates  and  deeds, 
when  issued,  as  your  orators  believe  and  show  they  will  be, 
will  constitute  further  clouds  upon  the  title  thereto ;  that  if 
said  lands  be  sold,  a  multiplicity  of  suits  will  be  necessary  to 
quiet  the  title  thereto,  and  to  remove  the  clouds  thereby 
created." 

Among  the  things  which  were  asked  to  be  adjudged  at  the 
final  hearing,  were : 

**(l)  That  the  lands  described  in  Schedule  *  A,*  hereunto 
annexed,  and  each  and  all  thereof,  were  not  subject  to  assess- 
ment and  taxation  by  said  county  of  Jefferson  or  state  of 
Montana  for  tire  year  1894,  and  until  the  United  States  shall 
issue  to  said  railroad  company  patents  therefor. 

**(2)  That  it  may  be  ordered,  adjudged,  and  decreed  that 
said   pretended   and  attempted   assessments   and  tax   levies 
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were  and  are  null  and  void,  and  constitute  a  cloud  upon  the 
title  to  said  described  lands.'* 

Section  3  of  the  act  of  July  2,  1864,  is  as  follows : 
**That  there  be,  and  hereby  is,  granted  to  the  Northern 
Pacific  Railroad  Company,  its  successors  and  assigns,  for 
the  purpose  of  aiding  in  the  construction  of  said  railroad 
and  telegraph  line  to  the  Pacific  coast,  *  *  *  every 
alternate  section  of  public  land,  not  mineral,  designated  by 
odd  numbers,  to  the  amount  of  twenty  alternate  sections  per 
mile,  on  each  side  of  said  railroad  line,  as  said  company 
may  adopt,  through  the  territories  of  the  United  States,  and 
ten  alternate  sections  of  land  per  mile  on  each  side  of  said 
railroad  whenever  it  passes  through  any  state,  and  whenever 
on  the  line  thereof,  the  United  States  have  full  title,  not 
reserved,  sold,  granted,  or  otherwise  appropriated,  and  free 
from  pre-emption  or  other  claims  or  rights  at  the  time  the 
line  of  said  road  is  definitely  fixed,  and  a  plat  thereof  filed  in 
the  office  of  the  commissioner  of  the  general  land  office ;  and 
whenever,  prior  to  said  time,  any  of  said  sections  or  parts  of 
sections  shall  have  been  granted,  sold,  reserved,  occupied, 
by  homestead  settlers,  or  pre-empted  or  otherwise  disposed 
of,  other  lands  shall  be  selected  by  said  company  in  lieu 
thereof,  under  the  direction  of  the  secretary  of  the  interior, 
in  alternate  sections,  and  designated  by  odd  numbers,  not 
more  than  ten  miles  beyond  the  limits  of  said  alternate 
sections.  *  *  *  Provided,  further,  that  all  mineral  lands 
be,  and  the  same  are  hereby,  excluded  from  the  operations 
of  this  act,  and  in  lieu  thereof  a  like  quantity  of  unoccupied 
and  unappropriated  agricultural  lands,  in  odd  sections^ 
nearest  to  the  line  of  said  road,  may  be  selected  as  above 
provided;  and  further  provided,  that  the  word 'mineral,* 
when  it  occurs  in  this  act,  shall  not  be  held  to  include  iron 
or  coal.'* 

Section  4  provides  for  the  issuing  of  patents  on  the 
completion  and  acceptance  of  each  25  consecutive  miles  of 
said  railroad  and  telegraph  line. 
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The  assignment  of  errors  is  as  follows  : 

'*The  said  court  held  that  the  lands  described  in  the  bill  of 
complaint  in  said  action  were  subject  to  taxation,  although 
it  appears  from  the  pleadings  and  stipulation  in  said  cause  : 

**(a)  That  said  lands  were,  at  the  time  of  the  assessments 
and  tax  levies  complained  of,  unpatented,  and  were  involved 
in  contests  pending  before  the  interior  department  over 
questions  of  fact  between  said  railway  company  and  various 
settlers  and  the  United  States. 

"(b)  Although  it  further  appears,  from  the  pleadings  and 
stipulation  in  said  cause,  that  said  lands  were  not,  at  the  time 
of  the  assessment  and  tax  levies  complained  of,  identified 
and  defined  as  lands  passing  under  the  act  of  congress 
approved  July  2,  1864,  so  as  to  be  segregated  from  the  public 
lands  of  the  United  States. 

**(c)  Although  it  further  appears,  from  the  pleadings  and 
stipulations  in  said  cause,  that  the  grantee,  under  the  act  of 
.  congress  approved  July  2,  1864,  entitled  *An  act  granting 
lands  to  aid  in  the  construction  of  a  railroad  and  telegraph 
line  from  Lake  Superior  to  Puget  Sound,  on  the  Pacific 
coast,  by  the  Northern  route,*  was  not  entitled  to  patents 
for  said  lands  at  the  time  of  the  assessment  and  tax  levies 
complained  of. 

**(d)  Although  it  appears,  from  the  pleadings  and  stipu- 
lation in  said  cause,  that  the  United  States  possessed,  at  the 
time  of  the  assessment  and  tax  levies  complained  of,  an 
interest  in  said  lands,  and  each  and  all  thereof,  and  that  the 
said  lands  were  subject  to  exploration  for  minerals  as  public 
lands  of  the  United  States. 

**The  said  court  failed  and  refused  to  hold  that  the  lands 
described  in  the  complaint  were  not,  at  the  time  of  the 
assessment  and  tax  levy  complained  of,  subject  to  assessment 
or  taxation. 

**The  said  court  entered  an  order  reversing  the  decree  of 
the  United  States  circuit  court  for  the  district  of  Montana, 
and  remanded  said  cause,  with  an  order  to  the  United  States 
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circuit  court  for  the  district  of  Montana   to  enter  a  decree  in 
favor  of  the  above-named  appellant.'* 

C.  IV.  Bunn  and  A.  B,  Browne ^  for  appellant. 
C.  B.  Nolan,  for  appellee. 

Mr.  Justice  McKenna,  after  stating  the  facts  in  the 
foregoing  language,  delivered  the  opinion  of  the  court. 

The  averments  in  the  bill  of  complaint  and  the  stipulation 
of  facts  show  a  controversy  between  the  railroad  company 
and  the  interior  department  as  to  the  character  of  the  lands, 
whether  mineral  or  nonmineral,  taxed  by  the  state  of 
Montana,  and  the  company  avers  **that,  at  the  time  of  said 
attempted  assessments  and  tax  levies,  said  lands  *  *  * 
had  not  been,  and  are  not  now,  certified  or  patented  to 
said  railroad  company,  and  the  said  lands  were  not  ascer- 
tained or  determined  to  be  a  part  of  the  lands  granted  to 
said  company,  nor  were  they  segregated  "^rom  the  public 
lands  of  the  United  States,  and  the  said  railroad  company 
had  and  has  but  a  potential  interest  therein."  And  part 
of  the  relief  prayed  for  was  **that  the  lands  be  adjudged  not 
subject  to  assessment  and  taxation  by  said  county  of  Jefferson 
or  by  the  state  of  Montana  for  the  year  1894,  and  until  the 
United  States  shall  issue  to  said  railroad  company  patents 
therefor.'' 

A  similar  claim  was  denied  by  the  circuit  court  of  appeals 
for  the  Ninth  circuit  in  Railroad  Co.  v.  Wright,  7  U.  S.  App. 
502,  4  C.  C.  A.  193,  and  54  Fed.  67,  and  by  this  court  in 
Central  Pac.  Ry.  Co.  z/.  Nevada,  162  U.  S.  512,  4  Am.  & 
Eng.  R.  Cas.,  N.  S.,  264.  16  Sup.  Ct.  835.  It  is,  however, 
now  conceded  that  the  railroad  has  a  taxable  interest,  counsel 
for  appellant  saying : 

**The  question  for  decision  is  not  whether  the  railway 
company  has  any  interest  in  its  grant,  or  in  the  lands  in 
question,  which  may  be  subjected  to  some  form  of  taxation, 
but  whether  the  lands  themselves  are  taxable,  whether  the 
present  assessment  which  is  on  the  lands  themselves  can  be 
sustained.     We  may  well  concede  that  the  taxing   power  is 
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broad  enoug^h  to  reach  in  some  form  the  interest  of  the  railway 
company  in  its  grant.  That  interest  becomes  confessedly 
a  vested  interest,  upon  construction  of  the  road.  It  then 
becomes  property,  and  may  well  be  held  subject  to  some 
form  of  taxation. 

"But  here  the  legislature  authorizes  a  tax  upon,  and  the 
assessor  makes  an  assessment  upon,  the  land  itself,  by 
specific  description,  the  whole  legal  title  to  each  parcel  being 
specifically  and  separately  assessed ;  when  the  plain  fact  is 
that  neither  the  assessor  nor  the  railway  company  can  place 
its  hand  on  a  single  specific  parcel,  and  say  whether  it 
belongs  to  the  company  or  to  the  United  States.** 

The  question  which  was  submitted,  therefore,  by  the 
stipulation,  namely,  ** whether  the  lands  described  in  the  bill 
were  subject  to  taxation  under  the  laws  of  the  United  States 
and  of  the  state  of  Montana,"  if  not  evaded  by  the  concession 
of  appellant,  has  changed  its  form ;  but,  even  in  the  new 
form,  it  seems  to  have  the  same  foundation  as  the  contention 
rejected  in  the  Nevada  Case,  supta^  that,  because  title  may 
not  attach  to  some  of  the  lands,  it  does  not  attach  as  to  any. 
Whether  it  has  such  foundation  we  will  consider. 

In  Railroad  Co.  v,  Pre'scott,  16  Wall.  603,  Railroad  Co.  v. 
McShane,  22  Wall.  444,  and  Northern  Pac.  R.  Co.  v.  Traill 
Co.,  115  U.  S.  600,  25  Am.  &  Eng.  R.  Cas.  364,  6  Sup.  Ct. 
201,  it  was  decided  that  lands  sold  by  the  United  States 
might  be  taxed  before  they  had  parted  with  the  legal  title  by 
issuing  a  patent.  But  this  principle,  it  was  said,  must  be 
understood  to  be  applicable  only  to  cases  where  the  right  to 
the  patent  was  complete,  and  the  equitable  title  was  fully 
vested  in  the  party,  without  anything  more  to  be  paid  or  any 
act  to  be  done  going  to  the  foiindation  of  his  right.  In  the 
first  case,  the  court  said  two  acts  remained  to  be  done  which 
might  wholly  defeat  the  right  to  the  patent :  (1 )  The  pay- 
ment of  the  cost  of  surveying;  (2)  a  right  of  pre-emption, 
which  would  accrue  if  the  company  did  not  dispose  of  the 
lands  within  a  certain  time.  The  dependency  of  the  right  of 
taxation  on  the  first  condition  was  affirmed  with  the  principle 
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announced  in  Railroad  Co.  v,  McShane.  The  dependency  of 
the  right  of  taxation  on  the  second  ground  was  expressly 
overruled. 

Embarrassment  to  the  title  of  the  United  States  by  a  sale 
of  the  land  for  taxes  seems  to  have  been  the  concern  and 
basis  of  those  cases.  This  embarrassment  was  relieved,  and 
congress  permitted  taxation  by  the  act  of  July  10,  1886.  By 
that  act  it  is  provided:  **That  no  lands  granted  to  any 
railroad  corporation  by  any  act  of  congress  shall  be  exempted 
from  taxation  by  states,  territories  and  municipal  corpora- 
tions on  account  of  the  lien  of  the  United  States  upon  the 
same  for  the  costs  of  surveying,  selecting  and  conveying  the 
same,  or  because  no  patent  has  been  issued  therefor;  but 
this  provision  shall  not  apply  to  lands  unsurveyed  :  Pro- 
vided, that  any  such  land  sold  \ox  taxes  shall  be  taken  by 
the  purchaser  subject  to  the  lien  for  costs  of  surveying, 
selecting  and  conveying,  to  be  paid  in  such  manner  by  the 
purchaser  as  the  secretary  of  the  interior  may  by  rule  pro- 
vide, and  to  all  liens  of  the  United  States,  all  mortgages  of 
the  United  States,  and  all  rights  of  the  United  States  in 
respect  to  such  lands  :  Provided  further,  that  this  act  shall 
apply  only  to  lands  situated  opposite  to  and  coterminous 
with  completed  portions  of  said  roads  and  in  organized 
counties  :  Provided  further,  that  at  any  sale  ot  lands  under 
the  provisions  of  this  act  the  United  States  may  become  the 
preferred  purchaser,  and  in  such  case  the  land  sold  shall  be 
restored  to  the  public  domain  and  disposed  of  as  provided  by 
the  laws  relating  thereto."     24  Stat.  143,  c.  764. 

This  act  was  interpreted  in  Central  Pac.  R.  Co.  z^.  Nevada, 
supra.  The  lands  involved  were  classified  in  the  opinion  as 
follows:  (l)  Those  patented;  (2)  those  unsurveyed;  (3) 
those  surveyed,  but  unpatented,  upon  which  the  cost  of 
surveying  had  been  paid ;  and  (4)  like  lands  upon  which  the 
cost  of  survey  had  not  been  paid.  Applying  the  statute, 
Mr.  Justice  Brown,  speaking  for  the  court,  said :  **The 
principal  dispute  is  with  regard  to  the  fourth  class.  *  *  * 
In  view  of  the  statute,  it  is  difficult  to  see  how  these  lands, 
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which  are  the  very  ones  provided  for  by  the   statute,   can 
escape  taxation,  if  the  state  chooses  to  tax  them." 

This  case  establishes  that  the  state  may  tax  .the  surveyed 
lands,  mineral  or  agricultural,  within  the  place  limits  of  the 
grant,  and  there  is  nothing  in  the  case  nor  its  principle  which 
limits  the  assessment  to  an  interest  less  than  the  title, — that 
distinguishes  the  lands  from  a  claim  to  them.  The  statute 
of  Nevada  defined  the  term  **real  estate''  to  include  **the 
ownership  of,  or  claim  to,  or  possession  of,  or  right  of  pos- 
session to  any  lands"  ;  and  the  supreme  court  of  the  state 
had  decided  that,  to  constitute  a  possessory  claim,  actual 
possession  was  necessary,  and,  on  this  account,  distinguished 
in  some  way  surveyed  from  unsurveyed  lands.  It  was  urged 
that  the  distinction  was  not  justified,  and  that  the  necessity 
of  actual  possession  applied  alike  to  both  kinds,  and  ex- 
empted both  kinds  from  taxation,  and  hence  it  was  insisted 
there  was  nothing  to  tax  unless  the  title  was  taxed,  and  that 
this  could  not  be  done  under  the  decisions  of  this  court.  To 
this  contention  the  opinion  replied  that  how  the  interest  of 
the  railroad  should  be  defined  was  not  a  federal  question, 
nor  did  inaptitude  of  definition  by  the  supreme  court  of  the 
state  or  in  the  application  of  the  definition  raise  a  federal 
question.  * 'Taxation  of  the  lands  by  the  state,"  it  was  said, 
**rested  upon  some  theory  that  the  railroad  had  a  taxable 
interest  in  them.  What  that  interest  was  does  not  concern 
us  so  long  as  it  appears  that,  so  far  as  congress  is  concerned, 
express  authority  was  given  to  tax  the  lands." 

If  this  case  leaves  us  any  concern,  it  is  only  to  inquire 
what  assessable  interest  passed  by  the  grant.  It  is  not  nec- 
essary to  detail  the  cases  in  which  this  court  has  held  that 
railroad  land  grants  are  tn  prasenti  of  land  to  be  afterwards 
located.  This  principle  reached  the  fullest  effect  and  appli- 
cation in  Deseret  Salt  Co.  v,  Tarpey,  142  U.  S.  241,  51  Am. 
&  Eng.  R.  Cas.  276,  12  Sup.  Ct.  158,  in  which  it  was  held 
that  the  legal  title  passed  by  such  grants,  as  distinguished, 
from  merely  equitable  interests,  and  an  action  of  ejectment 
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was  sustained  by  a  lessee  of  the  Central  Pacific  Railroad 
Company  before  patent  was  issued.  But,  in  Barden  v. 
Railroad  Co.,  154  U.  S.  288,  1  Am.  &  Eng.  R.  Cas.,  N.  S., 
512,  14  Sup.  Ct.  1030,  in  a  similar  action,  recovery  was 
denied  to  the  Northern  Pacific  Railroad  Company  on  the 
ground  that  mineral  lands  were  not  conveyed  by  the  grant  to 
it,  but  were  '^specifically  reserved  to  the  United  States,  and 
excepted  from  the  operations  of  the  grant.*' 

The  accommodation  of  these  cases  is  not  difficult.  In  the 
Barden  Case  there  was  a  concession  that  the  land  was  min- 
eral, and  there  was  an  attempted  recovery  of  valuable  ores. 
In  the  Deseret  Case  there  was  no  such  concession,  and  the 
primary  effect  of  the  grant  prevailed.  In  the  case  at  bar 
there  is  no  such  concession,  and  the  primary  effect  of  the 
grant  must  prevail.  There  is  no  presumption  of  law  of  what 
kind  of  lands  the  grant  is  composed.  Upon  its  face,  there- 
fore, the  relation  of  the  railroad  to  every  part  of  it  is  the 
same,  and,  on  the  authority  of  Deseret  Salt  Co.  v.  Tarpey, 
ejectment  may- be  brought  for  every  part  of  it.  The  action, 
of  course,  may  be  defeated;  but  it  may  prevail,  and  a  title 
which  may  prevail  for  the  company  in  ejectment  surely  may 
be  attributed  to  it  for  taxation,  to  be  defeated  in  the  latter 
upon  the  same  proof  or  concession  by  which  it  would  be  de- 
feated in  the  former.  An  averment  that  there  is  a  contro - 
versy  about  the  character  of  lands  not  yielded  to,  an 
expression  of  doubt  about  it  not  acted  on,  is  not  sufficient. 
This  view  does  not  bring  the  railroad  company  to  an  unjust 
dilemma.  The  company  has  the  title,  or  nothing;  in  re- 
sponse to  its  obligations  to  the  state,  it  must  say  which.  If 
it  have  the  title  to  any  of  the  lands,  this  title  cannot  be 
diminished  to  a  claim  or  an  interest  because  it  has  not,  or 
may  not  have,  title  to  others.  If  there  is  uncertainty,  it 
must  be  resolved  by  the  railroad.  Suppose,  to  use  the 
language  of  counsel,  ** neither  the  assessor  nor  the  railway 
company  can  place  its  hand  on  a  single  specific  parcel,  and  say 
whether  it  belongs  to  the  company  or  to  the  United  States." 
We  nevertheless  say  again,  as  we  said,  by  the  chief  justice. 
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in  Railroad  Co.  v.  Patterson.  154  U.  S.  130,  14  Sup.  Ct.  977  : 
**If  the  legal  or  equitable  title  to  the  lands  or  any  of  them 
was  in  the  railroad,  then  it  was  liable  for  the  taxes  on  all  or 
some  of  them,  and  the  mere  fact  that  the  title  might  be  in 
controversy  would  not  appear,  in  itself,  to  furnish  sufficient 
reason  why  the  railroad  should  not  determine  whether 
the  lands  or  some  of  them  were  worth  paying  taxes  on  or 
not.*' 

That  the  Barden  Case  does  not  preclude  state  taxation  of 
the  lands  is  also  manifest  from  its  expression.  Mr.  Justice 
Field,  who  delivered  the  opinion  of  the  court,  in  answer 
to  the  contention  that  its  doctrine  would  have  that  effect, 
said:  ''So  also  it  is  said  that  the  states  and  territories 
through  which  the  road  passes  would  not  be  able  to  tax  the 
property  of  the  company,  unless  they  could  tax  the  whole 
property,  minerals  as  well  as  lands.  We  do  not  see  why 
not.  The  authority  to  tax  the  property  granted  to  the  com- 
pany did  not  give  authority  to  tax  the  minerals,  which  were 
not  granted.  The  property  could  be  appraised  without 
including  any  consideration  of  the  minerals.  The  value  of 
the  property,  excluding  the  minerals,  could  be  as  well  esti- 
mated as  its  value  including  them.  The  property  could  be 
taxed  for  its  value  to  the  extent  of  the  title,  which  is  of  the 
land.'* 

The  averment  of  the  answer  is  that  this  was  done;  that 
the  lands  were  assessed  and  taxed  for  their  value  as  agri- 
cultural lands,  without  including  the  minerals  in  them. 
The  replication  put  this  in  issue,  but  the  stipulation  of  facts 
does  not  explicitly  notice  it,  but  probably  was  intended  to 
cover  it  by  the  agreement  that  the  assessment  was  made  in 
the  manner  and  form  required  by  the  laws  of  Montana. 

We  are  referred  to  the  act  of  congress  of  February  26, 
1895,  c.  131,  entitled  "An  act  to  provide  for  the  examination 
and  classification  of  certain  mineral  lands  in  the  states  of 
Montana  and  Idaho"  (28  Stat.  683),  as  strengthening  the 
contention  of  appellants.  We  do  not  think  it  does.  It  was 
passed  after  the  time  at  which  the  validity  of  the  assessment 
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complained  of  must  be  determined.  Besides,  it  does  not 
purport  to  define  the  rights  of  the  railway  company  in  any 
particular  with  which  we  are  now  concerned.  It  furnishes 
the  secretary  of  the  interior  with  another  instrumentality, — 
not  bringing  the  lands  to  a  different  judgment,  but  to  an 
earlier  judgment. 

Discovering   no  error  in  the  decree  of  the  circuit  court  of 
appeals,  it  is  affirmed. 

Mr.  Justice  Brewer,  Mr.  Justice  Shiras,  Mr.  Justice 
White,  and  Mr.  Justice  Peckham  dissented. 


Chicago,  B.   &  Q.  R.  Co. 
Englehart. 

{Supreme  Court  of  Nebraska  y  Jan,  79,  i8gg.) 

Public  Lands— Grant  of  Right  of  Way — Connpensation. — No  pro- 
vision of  the  constitution  makes  compensation  for  the  easement  a 
precedent  condition  to  the  right  of  the  state  to  permit  a  railroad 
company  to  construct  and  operate  a  line  of  road  over  the  saline  or 
other  public  lands. 

Sanne— Authority  of  Legislature. — Whether  it  is  within  the  com- 
petency of  the  legislature  to  donate  to  a  railroad  company  a  right 
of  way  over  the  saline  or  other  lands  under  the  control  of  the  state, 
gucere. 

Right  of  Way- -Ejectment.* — The  owner  cannot  maintain  ejectment 
for  land  upon  which  a  corporation  has,  with  his  prior  assent  or 
subsequent  acquiescence,  constructed  and  put  in  operation  a  rail- 
road used  by  it  in  its  business  as  a  common  carrier  of  freight  or 
passengers. 

Sams— Purchasers— Right  to  Compensation. — A  railroad  con- 
structed upon  land  with  the  permission  or  acquiescence  of  the  owner 
becomes  a  permanent  structure,  and  the  resulting  right  to  compensa- 
tion is  a  mere  personal  claim,  which  will  not  pass  to  a  purchaser  of 
the  land,  except  under  the  terms  of  an  express  grant. 

(Syllabus  by  the  Court.) 

*See  notes  at  end  of  case. 
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Error  by  defendant  to  Lancaster  county  district  court. 
/Reversed. 

y.  IV,  Deweese  and  F,  E.  Bishops  for  plaintiff  in  error. 
/^   A,  Boehmer  and  Boekmer  <Sf  jRummons,  for  defendant 
in  error. 

Sullivan,  J.  This  was  an  action  of  ejectment,  brought 
by  George  Englehart  against  the  Chicago,  Burlington  & 
Quincy  Railroad  Company.  The  real  estate  in  dispute  is  a 
Strip  200  feet  wide,    extending  across  the  40       ^     «.  ♦  ^ 

C&0O  BtCibOCL 

acres  of  the  saline  lands  in  Lancaster  county. 
Continuously  since  1879,  this  property  has  been  occupied 
and  used  by  the  defendant  and  its  predecessors  in  right  as  a 
roadway  for  their  trains.  The  plaintiff's  claim  to  possession 
is  based  on  a  contract  of  purchase  of  the  40  acres  aforesaid, 
obtained  from  the  state  in  1894.  Section  105,  c.  16,  Comp. 
St.  1897,  declares:  **Any  railroad  corporation  shall  be 
authorized  to  pass  over,  occupy,  and  enjoy  any  of  the  school, 
university, .  saline,  or  other  lands  of  this  state.'*  By  the 
same  section  the  right  of  way  is  limited  to  a  width  of  100  feet 
on  either  side  df  the  center  of  the  track ;  and  it  is  provided 
that  upon  filing  with  the  secretary  of  state,  and  with  the 
county  clerk  of  the  county  in  which  the  land  is  situated,  a 
duly  certified  and  acknowledged  plat  of  the  line  of  the  road  j 
any  such  corporation  may  enter  upon  the  lands  selected, 
and  construct  its  roadway.  For  two  years  from  the  filing  of 
such  plat,  the  railroad  company  is  given  a  vested  right  in 
the  land  selected,  surveyed,  and  platted,  and  is  entitled  to 
receive  from  the  state  a  patent  therefor  upon  making  proof 
to  the  satisfaction  of  the  governor  that  its  road  has  been 
completed.  It  is  further  provided  that  **no  subsequent 
grant  from  the  state  to  any  other  person  or  corporation  of 
any  tract  of  land  including  such  right  of  way  *  *  *  so 
platted,  and  the  plat  thereof  filed  as  aforesaid,  though  not 
excepted  in  such  grant,  shall  devest  said  railroad  corporation 
of  their  rights  in  the  same  under  this  act."  The  defendant's 
road  was  constructed  and  in  operation  nearly  a  year  before 
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the  plat  contemplated  by  the  statute  was  filed  with  the  sec  - 
retary  of  state,  or  with  the  county  clerk  of  Lancaster  county. 
No  patent  has  ever  been  obtained.  Plaintiff  contends  that 
the  original  entry  upon  the  land  was  unlawful,  and  that  the 
company's  occupancy  of  the  property  is  that  of  a  mere  tres- 
passer. The  obvious  purpose  of  the  legislature  was  to  encour- 
age railroad  building  by  donating  necessary  easements  over 
the  public  lands.  The  state  might  insist  on  a  strict  compliance 
with  the  methods  prescribed  for  the  acquisition  of  a  right  of 
way,  or  it  might  waive  them.  In  this  case  they  were  waived. 
The  substantial  thing  upon  which  the  right  to  a  free  ease- 
ment depended  was  the  construction  of  the  road.  The  other 
formalities  appointed  by  the  legislature  were  technical,  non  - 
essential,  and  concerned  only  the  corporation  and  the  state. 
The  company  and  its  predecessors  were  in  undisputed 
occupancy  of  the  property  for  more  than  14  years  before  the 
plaintiff  obtained  his  contract  of  purchase.  He  had  actual 
and  constructive  notice  of  the  defendant's  rights.     The  state 

has  never  questioned,  and  does  not  now  deny, 
oSiVofSSht  the  lawfulness  of  defendant's  possession.  It 
penBation.**"*"      has  for  nearly  20  years  affirmed  the  company's 

ownership  by  receiving  taxes  charged  against 
the  property  as  part  of  the  Burlington  System  in  this  state. 
The  plaintiff  cannot  now  predicate  a  substantial  claim  upon 
the  state's  waiver  of  a  technical  right. 

The  doctrine  is  now  settled  by  overwhelming  authority 
that  the  owner  cannot  maintain  ejectment  for  land  upon 
which  a  corporation  has,  with  his  prior  assent  or  subsequent 

acquiescence,  constructed  iand  put  in  operation 
IjfS^li^*^"     a  railroad  used  by  it  in  its  business  as  a  common 

carrier  of  freight  or  passengers.  Public  policy 
forbids  the  dismemberment  of  the  road,  and  restricts  the 
landowner  to  the  remedy  provided  by  the  statute  for  the 
assessment  of  his  damages.  Discussing  a  question  quite  sim- 
ilar to  the  one  here  under  consideration,  Mr.  Justice  Shiras, 
delivering  the  opinion  of  the  court  in  Roberts  v.  Railroad 
Co.,  158  U.  S.  1,  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  106,    15 
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Sup.  Ct.  756,  said:  "The  conclusion  therefore  seems  war- 
ranted that,  as  to  those  portions  of  the  lands  in  question  which 
are  occupied  and  used  by  the  railroad  company,  the  county, 
having  stood  by  for  years,  and  permitted  the  company  to 
proceed  in  the  construction  of  its  road  and  appurtenances  at 
a  vast  expense,  and  having  accepted  large  sums  as  taxes, 
would  be  estopped  from  interfering  with  the  possession  of 
the  railroad  company."  In  the  same  opinion  the  author 
says:  "It  has  frequently  been  held  that  if  a  landowner, 
knowing  that  a  railroad  company  has  entered  upon  his  land, 
and  is  engaged  in  constructing  its  road  without  having  com- 
plied with  the  statute,  *  *  *  remains  inactive,  and 
permits  it  to  go  on  and  expend  large  sums  in  the  work,  he 
will  be  estopped  from  maintaining  either  trespass  or  eject- 
ment for  the  entry,  and  will  be  regarded  as  having  acquiesced 
therein.*'  The  same  principle  is  declared  in  7  Enc.  PI.  & 
Prac.  703,  in  the  following  language:  "If  the  landowner, 
with  knowledge  of  the  facts,  expressly  or  impliedly  consents 
to  the  otherwise  unauthorized  entry  upon  the  occupation  of 
his  land,  or  acquiesces  therein,  or  stands  by  and  fails  to 
object  to  or  forbid  such  entry  and  occupation,  until  the  rail- 
road is  in  operation,  and  public  interests  are  involved,  and 
large  amounts  of  money  have  been  expended,  he  will  be 
estopped  from  maintaining  ejectment  for  the  land.'*  From 
an  examination  of  a  large  number  of  the  authorities  cited, 
we  are  fully  satisfied  that  the  text  writers  quoted  accurately 
reflect  the  decisions  of  the  courts.  The  reason  for  the  rule, 
to  the  extent  that  it  rests  upon  considerations  of  public  policy, 
are  well  and  forcibly  stated  in  a  comparatively  recent  utter- 
ance of  the  supreme  court  of  Indiana.  Elliot,  J.,  delivering 
the  opinion  in  Railway  Co.  z/.  Allen,  113  Ind.  581,  15  N. 
E.  446,  said  :  *  *  Vast  interests  are  often  involved  in  the  main  - 
tenance  of  railroads.  They  are  charged  with  a  public  service, 
and  a  public  character  is  so  strongly  impressed  upon  them 
that  courts  exercise  a  control  over  them  much  beyond  that 
assumed  over  individual  citizens.  They  are  recognized  as 
instruments  of  interstate  commerce,  and, » as  such,  are  within 
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the  control  of  the  federal  congress.  They  may  exercise 
rights  under  the  power  of  eminent  domain,  because  of  their 
public  character.  Towns  spring  into  existence  along  their 
lines.  Factories,  elevators,  and  warehouses  are  built  upon 
them.  The  mails  of  the  Nation  are  carried  by  them.  They 
are  common  carriers  of  freight  and  passengers.  All  these 
interests,  and  more,  combine  in  demanding  that  a  citizen  who 
has  stood  by  until  after  the  completion  of  a  line  of  road  has 
involved  public  interests  shall  not  be  allowed  to  sever  the 
line,  and  destroy  its  eflficiency,  by  wresting  possession  of  part 
of  it  from  the  company.  The  case  does  not  stand  on  the 
ordinary  doctrine  of  estoppel.  The  great  principle  of  public 
policy  enters  as  an  important  factor,  and  controls  the  judg- 
ment of  the  court.*'  Among  the  numerous  cases  sustaining 
the  conclusion  reached  that  ejectment  cannot  be  maintained, 
we  cite  Taylor  v.  Railroad  Co.,  63  Wis.  327,  22  Am.  & 
Eng.  R.  Cas.  123,  24  N.  W.  84;  Kittell  v.  Railroad  Co., 
56  Vt.  109,  20  Am.  &  Eng.  R.  Cas.  165;  South  &  N.  A. 
R.  Co.  V,  Alabama  &  G.  S.  R.  Co.,  102  Ala.  236,  14  South. 
747;  Scarrittt/.  Railroad  Co.,  127  Mo.  298,  29  S.  W.  1024; 
Railroad  Co.  v.  Beck,  119  Ind.  124,  21  N.  E.  471. 

There  is  another  reason  why  plaintiff  cannot  succeed  in 
this  case,  nor  in  any  other  form  of  action.  At  the  time  he 
obtained  his    contract  of  purchase,  the  railroad  was  being 

operated,  and  was  a  permanent  structure.  If 
chaserB-Riffhtto  the  State  had  any  claim  against  the  company, 

it  was  a  claim  for  compensation.  The  easement 
was  gone ;  the  land  was  damaged ;  and  any  right  to  compen- 
sation resulting  from  the  injury  accrued  as  a  personal  claim 
to  the  owner  of  the  fee.  Such  claim,  irrespective  of  the 
statute  above  quoted,  would  not  pass  to  a  purchaser  except 
under  the  terms  of  an  express  grant.  McFaddeu  v,  Johnson, 
72  Pa.  St.  335;  Navigation  Co.  v.  Decker,  2  Watts,  343;  2 
Wood,  R.  R.  994;  Roberts  v.  Railroad  Co.,  siipra.  In  the 
last -mentioned  case  the  rule  is  stated  as  follows  :  **It  is  well 
settled  that  where  a  railroad  company,  having  the  power  of 
eminent  domain,  has  entered  into  actual  possession  of  land 
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necessary  for  its  corporate  purposes,  whether  with  or  without 
the  consent  of  the  owner  of  such  lands,  a  subsequent  vendee 
of  the  latter  takes  the  land  subject  to  the  burthen  of  the  rail- 
road ;  and  the  right  to  payment  from  the  railroad  company  if 
it  entered  by  virtue  of  an  agreement  to  pay,  or  to  damages  if 
the  entry  was  unauthorized,  belongs  to  the  owner  at  the  time 
the  railroad  company  took  possession.'* 

Considerable  space  is  devoted  in  the  briefs  of  counsel  to 
a  discussion  of  the  constitutional  inhibition  against  donations 
of  the  public  lands  to  railroad  companies,  private  corpora- 
tions, or  individuals ;  but,  for  the  purposes  of 
this  case,  it  is  unnecessary  to  decide  whether  JSK^tatSS?*^ 
the  grant  of  a  free  right  of  way  is  within  the 
scope  and  purpose  of  the  provision,  and  so  forbidden.  The 
right  of  the  state  to  permit  a  railroad  company  to  go  upon  its 
lands,  and  construct  and  operate  a  line  of  road  thereon,  can- 
not be  seriously  questioned.  It  is  possible  that  the  right  to 
compensation  for  such  privilege  cannot  be  waived  or  aban- 
doned ;  but,  if  it  cannot,  then  the  state  may  enforce  such  right 
whenever  it  chooses  to  do  so.  But,  certainly,  one  purchasing 
from  the  state  a  portion  of  the  public  land  incumbeied  with 
a  railroad  is  not  commissioned  to  act  in  its  behalf,  nor  sub- 
stituted to  its  right.  The  judgment  of  the  district  court  is 
reversed,  and  the  cause  remanded. 


NOTES. 

EJectmant  to  Recover  Lands  Sdizad  by  Railroad.— The  general 
rule  is  that  a  railway  company  entering-  upon  lands  without  the 
consent  of  the  owner,  without  instituting-  the  necessary  proceedings 
to  ascertain  the  compensation  to  which  the  owner  is  entitled,  and 
actually  paying  the  money  ascertained  to  be  due,  as  required  by  the 
Constitution  and  laws,  and  unjustly  withholding  possession  of  such 
lands,  may  be  sued  in  trespass  or  ejectment,  or  enjoined  in  equity 
from  the  construction  of  its  road  until  its  compensation  shall  be 
ascertained  and  paid.  Jones  v,  N.  O.  &  S.  R.  Co.,  14  Am.  &  Eng. 
R.  Cas.  217;  Chicago  &  I.  R.  Co.  v,  Hopkins,  90  111.  316  ;  Harrington 
V.  St.  P.  &  S.  C.  R.  Co.,  17  Minn.  215;  Cox  v.  L.  N.  &  C.  R.  Co.,  48 
Md.  178;  Chicago,  etc.,  R.  Co.  v,  Knox  College,  34  111.  195,;  Conger 
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V,  Burling-ton,  etc.,  R.  Co.,  41  Iowa,  419 ;  Gllman  v,  Sheboygan  R. 
Co.,  40  Wis.  653  ;  Holbert  v.  St.  L.,  K.  C.  &N.  R.  Co.,  45  la. 23  ;  Car- 
penter V.  Oswego  R.  Co.,  24  N.  Y.  655;  Graham  v.  Columbus  &  I. 
C.  R.  Co.,  27  Ind.  260;  St.  Joe  &  D.  C.  R.  Co.  v.  Cullender,  13  Kan. 
496;  Levering  v,  Phila.,  etc.,  R.  Co.,  8  W.  &  S.  459;  Phila.,  W.  & 
B.  R.  Co.  V,  High,  89  Pa.  St.  282 ;  Robinson  r.  Railroad  Co.,  57  CaL 
417;  Pittsburgh,  etc.,  R.  Co.  v,  Bruce,  10  Am.  &  Eng.  R.  Cas.  1; 
International,   etc.,  R.   Co.  v,   Benitos,  10  Am.  &   Bag.   R.  Cas.  122. 

But  in  New  York  it  has  been  held  that  the  statute  relating  to  the 
commencement  of  action  of  ejectment  does  not  apply  to  corpora- 
tions.    Baker  v,  Long  Island  R.  Co.,  1  How.  Pr.  214. 

Notice  to  Quit. — Notice  to  quit  is  essential  to  maintain  the  action 
of  ejectment,  where  the  company  enters  by  consent  of  the  landowner. 
Smith  V,  Chicago,  A.  &  St.  Louis  R.  Co.,  67  111.  193.  Where  a  rail- 
road had  lands  condemned  for  a  right  of  way,  and  the  damages 
were  assessed,  but  not  paid,  and  the  owner  sued  and  recovered  judg- 
ment for  the  damages,  but  execution  was  returned  nulla  bona  ;  but 
the  company  entered  into  possession,  built  its  road  with  the  con- 
sent of  the  owner,  and  then  leased  it  to  another  company — held^ 
that  notice  to  quit  must  precede  ejectment.  Chicago,  B.  &  Q.  R.  Co. 
V.  President,  etc.,  34  111.  195. 

Complaint— Averments.-^It  is  not  necessary  to  allege  that  the 
railway  company  had  not  since  its  entry  upon  the  premises  acquired 
the  right  to  the  possession  by  condemnation  for  the  purposes  of  its 
road.  This  is  matter  of  defence.  Hennessey  v,  St.  Paul,  M.  &  M. 
R.  Co.,  30  Minn.  55. 

In  an  action  for  possession  of  an  undivided  interest  in  a  tract  of 
land,  it  is  not  necessary  to  allege  that  the  railway  company  is  not 
the  owner  of  the  other  undivided  interest.  This  is  matter  of  defence. 
Hennessey  v,  St.  Paul,  M.  &  M.  R.  Co.,  30  Minn.  55. 

Complaint — Averments. — Where  the  land  is  described  by  refer- 
ence to  monuments,  the  existence  of  the  monuments  need  not  be 
averred.     May  v.  First  Div.  of  St.  P.  &  P.  R.  Co.,  26  Minn.  74. 

Instances. —  Ejectment  lies  upon  breach  of  condition  of  lease; 
lessor  may  eject  railway  company.  Horton  v,  N.  Y.  C.  R.  Co.,  12 
Abb.  N.  Cas.  31. 

The  owner  of  a  lot  abutting  on  a  street  may  maintain  an  action 
of  ejectment  against  a  railway  company  which  has  laid  its  track 
thereon  without  having  paid  or  tendered  compensation.  Terre 
Haute  &  S.  R.  Co.  v.  Rodell,  10  Am.  &  Eng.  R.  Cas.  284  (Indiana, 
1882)  ;  Weisbrod  v,  C.  «&  N.  W.  R.  Co.,  21  Wis.  602 ;  Lozier  v,  N.  Y. 
Cent.  R.  Co.,  42  Barb.  465;  Wager  v,  Troy  Un.  R.  Co.,  25  N.  Y. 
526;  Sharp  v,  St.  L.,  etc.,  R.  Co.,  49  Ind.  296;  Carpenter  v, 
Oswego  R.    Co.,   24   N.   Y.  655  ;    Cooper   v.  Smith,   9   S.  &  R.  206  ; 
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Alden  v,  Murdock,  13  Mass.  256 ;  Bissell  v.  Railroad  Co.,  23 
N.  Y.  61 ;  Jersey  City  v,  Fitzpatrick,  30  N.  J.  Eq.  97 ;  Perry  v.  New 
Orleans,  etc.,  R  Co.,  55  Ala.  413. 

Where  a  railway  company  has  taken  possession  pending*  condem- 
nation proceedings  which  are  appealed  and  the  compensation  fixed 
on  the  appeal,  the  company  must  then  pay  or  tender  the  compeusa- 
lion  so  f  xed,  and  on  failure  so  to  do  it  acquires  no  title  to  the  land, 
its  license  to  continue  in  possession  under  the  condemnation  pro- 
ceedings ceases,  and  ejectment  will  lie  against  it.  Lake  Erie  &  W. 
R.  Co.  V.  Kinsey  (Indiana,  1883),  14  Am.  &  Eng.  R.  Cas.  309;  St. 
h,  &  T.  H.  R.  Co.  V.  Karnes,  101  111.  402. 

Where  the  owners  of  a  piece  of  land  give  a  person  a  rig-ht  to  take 
stone  therefrom,  and  grant  a  right  of  way  to  and  from  the  quarry, 
they  may  maintain  ejectment  against  a  railway  company  which 
runs  its  read  over  their  land  to  the  quarry.  The  company,  although 
a  common  carrier,  is  in  no  sense  the  servant  of  the  g-rantee  of  the 
right  of  way  to  the  quarry,  even  thoug^h  it  hauls  stone  for  him  ; 
nor  can  any  permission  of  such  grantee  enable  the  company  to  claim 
under  or  through  the  instrument  granting  the  right  of  way,  and 
such  instrument  is  inadmissible  as  evidence  in  the  action,  being 
neither  material  nor  relevant.  Snell  v*  Wasatch,  etc.,  R.  Co.  (Utah, 
1883),  14  Am.  &  Eng.  R.  Cas.  475. 

A  railway  company  owning  one  undivided  moiety  of  some  land, 
and  the  life  interest,  in  the  other  moiety,  and  being  in  exclusive 
possession,  may  locate  and  build  their  road  over  it  without  condem- 
nation, and  are  not  liable  to  ejectment  at  the  suit  of  a  remainder- 
man. Austin  V,  Rutland  R.  Co.,  45  Vt.  215.  But  it  is  no  defence 
that  the  railway  company  had  surveyed  and  staked  out  its  road  on 
the  land  before  plaintiff's  purchase  thereof.  Harrington  v.  St.  P. 
AS   C.  R.  Co.,  17 Minn.  215. 

Where  the  owner  of  land  has  knowledge  that  a  railroad  company 
has  taken  possession  of  his  land  and  makes  no  objection,  but  per- 
mits the  company  to  build  and  operate  its  road,  and  exercised  all 
the  rights  appertaining  to  a  right  of  way  for  public  uses  for  a  period 
of  ten  or  twelve  years,  he  or  his  grantee  cannot  eject  the  company 
from   the  land.     Pryzblowicz   v.   Mo.   Riv.  R.  Co.,  17   Fed.   R.  493- 

But  in  Iowa  it  is  held  that  the  fact  that  the  owner  of  land  per- 
mitted a  railroad  company  to  enter  upon  it  and  build  its  road  does 
not  estop  him  from  maintaining  ejectment.  Conger  v,  Burlington 
&  S.  W.  R.  Co.,  41  Iowa,  419  ;  following  Hit)bs  z/.  Chicago  &  S.  W. 
R.  Co.,  39  Iowa,  340. 

Failure  to  order  the  railroad  company  oflF  the  premises  until  near 
the  end  of  the  statutory  time  of  limitation  is  not  a  consent  to  the 
occupation  of  the  land.  Rusch  v.  Milwaukee,  h.  S.  &  W.  R.  Co.,  54 
Wis.  136. 
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Waiver  of  Ejectment. — But  the  right  to  eject  a  railway  company 
may  be  waived,  or,  in  other  words,  the  landowner  may  estop  him- 
self from  assertinf^  his  rights  to  the  land.  As  remarked  by  Cobb,  C. 
J.,  ''the  rights  of  property,  however  sacred  and  guaranteed  by  the 
constitution  and  laws,  yet  must  be  held  and  enjoyed  in  relation  to 
the  rights  of  others.  While  property  in  the  possession  of  the  owner 
may  be  kept  and  enjoyed  by  him  with  little  or  no  respect  to  the 
wants  or  wishes  of  other  people,  y6t  when  he  once  suffers  it  to  pass 
from  his  own  possession  and  control  into  that  of  others,  either  with 
or  without  consideration,  the  law  limits  him  in  the  manner  of  re- 
possessing himself  of  it,  and  this  limitation  can  only  be  measured 
by  the  facts  of  each  case  as  it  arises.'*  6  Omaha  &  N.  W.  R.  Co.  v. 
Reddick  (Nebraska,  1884),  17  Am.  &  Eng.  R.  Cas.  107.  Accordingly, 
the  rule  is  laid  down  by  Chief  Justice  Redfiei^d  in  the  following 
language:  **In  these  great  public  works  the  shortest  period  of  clear 
acquiescence,  so  as  fairly  to  lead  the  company  to  infer  that  the 
party  intends  to  waive  his  claim  for  present  payment,  will  be  held 
to  include  the  right  to  assert  the  claim  in  any  such  form  as  to  stop 
the  company  in  the  progress  of  the  work  and  especially  to  stop  the 
running  of  the  road  after  it  has  been  put  in  operation,  whereby  the 
public  acquire  important  interests  in  its  continuance."  McAuley  v. 
West.  Vt.  R.  Co.,  33  Vt.  311 ;  see  also  Right  v.  Board,  13  East.  210 ; 
N.  A.  S.  R.  V.  Connelly,  7  Ind.  32  ;  Leviston  v.  Junction  R.,  7  Ind. 
597;  but  see  Ind.  C.  R.  v,  Oakes,  20  Ind.  9  ;  Terre  H.,  etc.,  R.  Co.  v. 
Scott,  3  Am.  &  Eng.  R.  Cas.  208. 

In  one  case  R.  was  one  of  the  original  projectors  of  the  O.  &  N. 
W.  R.  Co.,  owned  more  than  one-fifth  of  its  capital  stock,  was  an 
active  member  of  its  board  of  directors  during  the  life  of  the  com- 
pany. In  1869  the  line  was  laid  out  and  established,  and  the  first 
ten  miles  graded  passing  over  a  tract  of  land  belonging  to  R.  No 
objection  was  made  by  R.  to  such  occupation  of  his  land.  In  May, 
1871,  the  first  twenty-six  miles  of  the  road,  including  the  part  cross- 
ing R.'s  land,  were  conve^'ed  in  trust  to  secure  certain  bonds.  In 
1878  the  deed  of  trust  was  foreclosed,  and  the  road  sold  to  the  rail- 
road company  defendant,  against  which  R.  brought  ejectment.  It 
:was  held  that  the  action  could  not  be  sustained.  O.  &  N.  W.  R.  Co. 
z;.  Reddick  (Neb.  1834),  17  Am.  &  Eng.  R.  Cas.  107.  Many  other 
cases  sustain  the  rule  that  acquiescence  bars  the  right  to  bring 
ejectment.  See  Goodin  v.  Canal  Co.,  18  Ohio  St.  179;  Chapman  v. 
Railroad,  6  Ohio  St.  136. 

But  a  waiver  of  ejectment  proceedings  will  not  preclude  the 
landowner  from  instituting  statutory  proceedings  to  recover  com- 
pensation for  his  land  taken.  Rusch  v.  M.,  L.  S.  &  W.  R.  Co.,  54 
Wis.  136 ;  Harrington  v,  St.  P.  &  S.  C.  R.  Co.,  17  Minn.  215;  Harlow 
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i^.  M.  &  O.  R.  Co.,  41  Mich.  336;  Maxwell  v.  Bay  City  R.  Co.,  41 
Mich.  453;  West  Penna.  R.  Co.  z/.  Johnson,  59  Pa.  St.  290;  Smart 
V,  Portsmouth,  etc.,  R.  Co.,  20  N.  H.  233;  Gay  z/.  Me.  Cent.  R.  Co., 
72  Me.  95. 

Enjoining  Ejectment. — A  railroad  company  contracted  for  certain 
lands,  and  under  the  conditions  of  the  contract  proceeded  to  lay  its 
track  across  them,  receiving'  at  length  a  deed  from  the  only  owner 
of  whose  rights  it  had  notice.  Meanwhile  the  same  land  had  been 
set  off  by  deed  of  partition  to  a  party  who  held  some  unrecorded 
claim  to  an  undivided  interest  in  the  premises,  and  this  party  after- 
wards quit-claimed  the  land  by  a  deed  referring  to  the  company^s 
occupancy.  Held,  that  an  injunction  would  lie  to  restrain  proceed- 
ings in  ejectment  brought  against  the  company  by  the  holder  of 
the  quit-claim.     Detroit  &  M.  R.  Co.  7/.  Brown,  37  Mich.  533. 

Equitable  Restraint  of  Ejectment. — Even  if  judgment  be  obtained 
in  ejectment  against  the  company,  it  may  have  execution  upon  it 
restrained  in  equity  and  proceed  to  condemn  the  lands,  ascertain 
the  compensation  due,  and  secure  the  right  of  way.  P.  &  L.  E.  R. 
Co.  V.  Bruce  (Penna.  1883),  10  Am.  &  Eng.  R.  Cas.  1.  See  also  N. 
Y.  &  G.  h.  R.  Co.  z/.  Stanley,  35  N.  J.  Eq.  283,  10  Am.  &  Eng.  R. 
Cas.  345. 
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(Circuit  Court  of  Appeals,  Seventh  Circuit,  June  6,  i8gg.) 

Foreign  Corporation — Process — Service  upon  Agent.* — The  stat- 
ute of  Illinois  providing  for  service  of  process  against  corporations 
upon  any  agent  of  the  corporation  found  in  the  county,  in  the 
absence  of  the  president,  does  not  authorize  service  against  a  foreign 
railroad  company  upon  a  person  employed  merely  to  solicit  business 
in  the  state  for  the  company's  road. 

Following  Practice  in  State  Courts. — The  federal  courts  are  vested 
with  a  reasonable  discretion  to  judge  in  any  given  case  how  far 
they  should  follow  the  practice  of  the  state  courts. 

Practice — Service  of  Process — Motion  to  Quash. — The  contention 
that  the  practice  adopted  in  the  federal  circuit  court  to  get  rid  of  an 
invalid  service  against  a  foreign  railroad  company  by  motion  to 

*See  note  at  end  of  case. 
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quash  and  set  aside  was  illegral ;  and  that,  in  accordance  with  the 
state  practice,  instead  of  proceeding-  by  motion,  defendant  should 
have  filed  a  plea  in  abatement,  and  had  a  trial  of  the  question  by  a 
jury,  is  without  merit. 

Same— Same — Same. — Where  defendant  adopts  such  method  to 
g-et  rid  of  an  invalid  service,  it  is  not  necessary  that  he  should  state 
in  his  affidavits  on  whom  summons  may  be  properly  served,  or,  if 
there  is  no  such  person  in  the  district,  to  state  that  fact. 

Error  by  plaintiff  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  Division  of  the  Northern  District  of  Illinois. 
Affirmed, 

Olain  E.  More^  for  plaintiff  in  error. 
Joseph  Mann  J  for  defendant  in  error. 

Before  Woods  and  Jenkins,  Circuit  Judges,  and  Bunn, 
District  Judge. 

Bunn,  District  Judge.     This  action  was  brought  by  the 

plaintiff  in  error,  a  citizen  of  Illinois,  in  the  superior  court  of 

Cook  county,  III.,  as  administratrix,  to  recover  damages  for 

„,  ^  ^  an   injury   resulting  in    the    death  of  Edward 

Oaae  Stated. 

Wall  at  Cincinnati,  Ohio,  in  1896.  The 
defendant  is  a  corporation  organized  under  the  laws  of 
the  state  of  Virginia,  having  its  principal  office  at  Rich- 
mond, in  the  state  of  Virginia,  and  at  the  time  of  the 
accident  was  engaged  in  operating  its  railroad,  running 
from  Cincinnati,  in  the  state  of  Ohio,  and  Lexington,  in 
the  state  of  Kentucky,  to  Fortress  Monroe,  in  the  state  of  Vir- 
ginia, but  did  not  own  or  operate  any  railroad  in  the  county 
of  Cook  or  in  the  state  of  Illinois.  The  deceased  was 
a  cattle  shipper  employed  by  Nelson  Morris  &  Co.,  of  Chi- 
cago, to  accompany  live  stock  from  Chicago  to  Newport  News> 
Va.  The  injury  occurred  on  or  about  the  24th  day  of  May, 
1896,  in  the  city  of  Cincinnati,  on  the  defendant's  road,  and 
was  occasioned  by  deceased  being  struck  by  one  of  the  street 
bridges  extending  over  the  railroad  under  which  the  train  had 
to  pass,  while  he  was  riding  on  top  of  the  train.  The  sum- 
mons issued  by  the  superior  court  of  Cook  county  was 
returned  with  an  indorsement  of  service  as  follows  : 
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"Served  this  writ  on  the  within-named  Chesapeake  & 
Ohio  Railway  Company,  a  corporation,  by  delivering  a  copy 
thereof  to  U.  L.  Truitt,  the  Northwestern  passenger  agent  of 
said  corporation,  this  12th  day  of  April,  1898.  The  presi- 
dent of  said  corporation  not  found  in  my  county. 

** James  Pease,  Sheriff, 

'*By  B.Gilbert,  Deputy.*' 

After  this  return  was  made,  and  the  declaration  filed,  the 
defendant  proceeded  to  remove  the  case  to  the  United  States 
circuit  court  for  the  Northern  district  of  Illinois,  and,  when 
so  removed,  entered  its  special  appearance  for  the  purpose  of 
moving  to  set  aside  the  return  of  the  summons  on  the  ground 
that  U.  L.  Truitt,  the  person  on  whom  it  was  served,  was  not 
the  defendant's  agent,  or  a  person  on  whom  proper  service  of 
the  summons  could  be  made.  The  motion  to  set  aside  was 
founded  upon  the  aflBdavits  of  Ulysses  L.  Truitt  and  H.  W. 
Fuller,  the  general  passenger  agent  of  the  defendant,  setting 
forth  that  at  the  time  of  the  service  Truitt  was  in  the  employ 
of  the  defendant  company  for  the  purpose  of  influencing 
persons  who  might  be  desirous  of  traveling  from  Chicago  and 
vicinity  to  points  east  of  Cincinnati  and  Lexington  to  patron  r 
ize  those  railway  lines  leading  out  of  Chicago  that  made 
connections  with  defendant's  road  at  Cincinnati  and  Lexing- 
ton ;  that  Truitt  had  no  other  connection  with  the  defendant, 
and  had  no  power  or  authority  from  said  defendant,  either 
express  or  implied,  to  make  any  contract  or  rates  for 
transportation  over  the  railway  of  the  defendant,  and  that  his 
authority  was  strictly  limited  to  convep^ing  information 
concerning  existing  rates  as  established  by  the  officials  of  the 
defendant  company,  and  concerning  the  connections  and  time 
made  and  facilities  possessed  by  the  defendant  in  and  about 
its  passenger  traffic,  and  had  no  other  authority  whatever; 
that  the  defendant  was  a  resident  of  the  state  of  Virginia, 
having  its  principal  office  at  Richmond,  in  that  state,  and  was 
not  operating  any  railway  in  said  county  of  Cook,  and  had 
no  place  of  business  therein.  Upon  these  affidavits  (no 
counter  affidavits  being  filed)  the  court  below,  by  its  order, 
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set  aside  the  service  of  the  summons,  to  which  ruling  the 
plaintiff  duly  excepted.  Thereupon  counsel  for  the  plaintiff 
stated  in  open  court  that  no  further  (efforts  would  be  made  to 
obtain  service  upon  the  defendant  in  that  court,  and  consented 
in  open  court  that  the  action  be  dismissed  out  of  that  court 
for  want  of  prosecution,  and  the  same  was  so  dismissed. for 
want  of  service;  the  plaintiff  in  open  court  waiving  all  errors 
arising  upon  that  portion  of  the  order  of  the  court  subsequent 
to  the  order  quashing  the  service  of  summons.  Judgment 
was  thereupon  entered  for  the  defendant,  and  it  is  to  reverse 
this  judgment  that  the  case  is  brought  here  by  writ  of  error. 
The  sufficiency  of  the  service  of  summons  upon  Truitt  was 
not  an  open  question  in  the  United  States  courts  of  this 
circuit  at  the  time  this  action  was  brought.     That   question 

had  already  been  adjudged  by  this  court  in 
SSS^Ro^eSl""  Fairbank  &  Co.    z/.  Cincinnati,  N.  O.  &  T.  P. 

Fed.  420,  where  just  such  a  service  was  held 
insufficient,  and  was  set  aside  on  motion  in  the  United  States 
circuit  court,  and  the  judgment  of  that  court  affirmed  by  this 
court.  Section  4  of  the  Illinois  practice  act,  as  amended  by 
the  act  of  1877  (3  Starr  &  C.  Ann.  St.  111.  1896,  p.  2986), 
provides  that : 

**An  incorporated  company  may  be  served  with  process  by 
leaving  a  copy  thereof  with  its  president  if  he  can  be  found  in 
the  county  in  which  the  suit  is  brought,  if  he  shall  not  be 
found  in  the  county,  then  by  leaving  a  copy  of  the  process 
with  any  clerk,  secretary,  superintendent,  general  agent, 
cashier,  principal, 'director,  engineer,  conductor,  station  agent 
or  any  agent  of  said  company  found  in  the  county.'* 

In  Railway  Co.  z/.  McDermid,  91  111.  170,  it  was  held  that 
this  section  embraced  foreign  corporations  having  property  in 
Illinois,  and  doing  business  in  the  state  by  local  agents,  and 
that  such  corporations  might  be  brought  into  court  by  service 
of  process  on  such  agents.  In  Railroad  Co.  v.  Crane,  102 
111.  249,  it  was  held  that  a  railroad  company  organized  under 
the  laws  of  Missouri,  with  its  office  and  principal  place   ol 
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business  and  its  tracks  in  that  state,  but  running  trains 
regularly  over  the  bridge  across  the  Mississippi  river  at 
Quincy,  111.,  where  it  had  a  local  agent  authorized  to  make 
contracts  for  the  transportation  of  freight  and  passengers, 
could  be  sued  in  Illinois,  and  brought  into  court  by  the  service 
of  process  on  such  local  agent.  But  those  cases  were  held  by 
this  court  to  be  widely  different  from  the  case  then  before  the 
court.  The  defendant  in  that  case  had  no  agent  or  other 
representative  in  Illinois,  authorized  to  bind  it  by  any  kind  of 
contract.  It  had  no  property  or  oflficer,  and  no  office  for  the 
transaction  of  business,  in  the  state.  The  person  on  whom 
service  was  made  was  a  mere  solicitor  of  business,  and  not  an 
officer  or  agent  within  the  meaning  of  the  law. 

No  contention  is  made  in  the  case  at  bar  that  the  decision 
of  this  court  in  Pairbank  &  Co.  v.  Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  is  not  decisive  upon  the  question  of  the  sufficiency 
of  the  service.  Truitt  was  not  an  agent  of  the  company  on 
whom  service  could  lawfully  be  made  under  the  above  statute 
of  Illinois.  Suppose  the  president  of  the  defendant  company 
had  placed  a  fee  in  the  hands  of  a  circus  rider  or  traveling 
salesman  going  about  the  country,  and  told  him  to  turn  all 
the  travel  he  could  in  the  way  of  his  road ;  this  would  not 
make  such  person  an  agent  of  the  company,  to  stand  in  its 
place  for  the  purpose  of  service  of  process  upon  the  company. 
But  the  contention  is  that  the  practice  adopted  to  get  rid  of 
the  service  by  motion  to  quash  and  set  aside  was  irregular 
and  unjustified  in  law,  and  that,  instead  of  proceeding  by 
motion,  the  defendant  should  have  filed  a  plea  in  abatement, 
and  had  a  trial  of  the  question  by  a  jury.  This  is  an 
important  and  radical  contention,  and  the  ground  upon  which 
it  is  sought  to  support  it  is  that  it  is  the  practice  in  such  cases 
•recognized  and  established  by  the  supreme  court  of  the  state 
of  Illinois.  That  court  first  made  such  a  ruling  in  Railway 
Co.  V.  Keep,  22  111.  9,  and  has  in  numerous  decisions  since 
adhered  to  it,  and  it  is  contended  that  this  court  should 
15  (N  s)  A  &  E  R  Cas— 27 
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follow  the  state  practice.  But  this  contention  cannot  be 
supported,  either  upon  reason  or  authority.  Section  914, 
Rev.  St.,  provides  as  follows : 

**The  practice,  pleadings  and  forms  and  modes  of  proceed- 
ing in  civil  causes,  other  than  equity  and  admiralty  causes 
in  the  circuit  and  district  courts,  shall  conform  as  near  as 
may  be  to  the  practice,  pleadings  and  forms  and  modes  of 
proceeding  existing  at  the  time  in  like  causes  in  the  courts  of 
record  of  the  state  within  which  such  circuit  or  district  courts 
are  held,  any  rule  of  court  to  the  contrary  notwithstanding." 

It  was  held  in  Nudd  v.  Burrows,  91  U.  S.  426,  that  the 
practice  act  in  Illinois,  which  provided  that  the  court  should 
instruct  the  jury  only  as  to  the  law,  and  that  they  should,  on 
their  retirement,  take  the  written  instructions  of  the  court, 
and  return  them  with  their  verdict,  was  not  binding  upon  the 
federal  courts  sitting  in  that  state.  It  was  said  by  the 
supreme  court  in  that  case  : 

'*The  purpose  of  the  provision  is  apparent  upon  its  face. 
No  analysis  is  necessary  to  reach  it.  It  was  to  bring  about 
uniformity  in  the  law  of  procedure  in  the  federal  and  state 
courts  of  the  same  locality.  It  had  its  origin  in  the  code 
enactments  of  many  of  the  states.  While  in  the  federal 
tribunals  the  common -law  pleadings,  forms,  and  practice 
were  adhered  to,  in  the  state  courts  of  the  same  district  the 
simpler  forms  of  the  local  code  prevailed.  This  involved  the 
necessity  on  the  part  of  the  bar  of  studying  two  distinct 
systems  of  remedial  law,  and  of  practicing  according  to  the 
wholly  dissimilar  requirements  of  both.'* 

In  Railroad  Co.  v,  Horst,  93  U.  S.  291,  this  construction 
was  reaffirmed,  and  it  was  held  that  a  motion  for  a  new  trial 
is  not  a  mere  matter  of  proceeding  or  practice  in  the  district 
and  circuit  courts,  and  therefore  not  within  the  provision  ofc 
the  act  of  conformity,  and  could  not  be  affected  by  any  state 
law  upon  the  subject.  In  this  case  the  circuit  court  had 
overruled  a  motion  to  instruct  the  jury  to  find  specially  upon 
particular  questions  of  fact   involved  in  the   issues,  in  the 
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event  they  should  find  a  general  verdict ;  and  the  supreme 
court  held  that  such  instruction  was  right,  notwithstanding 
a  statute  of  the  state  requiring  the  court  to  submit  particular 
questions  to  the  jury  when  requested  to  do  so.  In  this  case 
it  is  said  that  the  conformity  is  required  to  be  **as  near  as 
may  be,"  not  **as  near  as  may  be  possible,"  or  **as  near  as 
may  be  practicable"  ;  that  this  indefiniteness  may  have  been 
suggested  by  a  purpose :  it  devolved  upon  the  judges  to  be 
affected  the  duty  of  construing  and  deciding,  and  gave  them 
the  power  to  reject,  as  congress  doubtless  expected  they 
would  do,  any  subordinate  provision  in  such  state  statutes 
which,  in  the  judgment  of  the  court,  would  unwisely 
incumber  the  administration  of  the  law,  or  tend  to  defeat  the 
ends  of  justice,  in  their  tribunals ;  that,  while  the  act  of 
congress  is  to  a  large  extent  mandatory,  it  is  to  some  extent 
only  directory  and  advisory.  These  cases  are  reviewed,  and 
the  same  doctrine  reaffirmed,  in  a  subsequent  case  by  the 
supreme  court  in  Railway  Co.  v.  Pinkney,  149  U.  S.  194,  13 
Sup.  Ct.  859,  where  it  was  held  that  the  provisions  of  a  Texas 
statute  which  give  a  special  appearance,  made  to  challenge 
the  court's  jurisdiction,  the  force  and  effect  of  a  general 
appearance,  so  as  to  confer  jurisdiction  over  the  person  of 
the  defendant,  are  not  binding  upon  federal  courts  sitting  in 
that  state,  under  the  above  rule  of  procedure.  So,  in 
Beardsley  v.  Littell,  4  Cent.  Law  J.  270,  Fed.  Cas.  No.  1,185, 
Judge  Blatchford  held  that  the  provision  of  the  New 
York  Code  of  Procedure  for  the  examination  of  witnesses 
before  trial  did  not  apply  to  the  federal  courts.  Furthermore, 
it  was  never  intended  that  the  provision  for  uniformity  should 
extend  to  modes  of  procedure  established  by  judicial  inter- 
pretation of  the  common  law,  but  only  to  such  as  are 
established  by  the  statutes  of  the  several  states.  The  United 
States  courts  are  supposed  to  be  able  to  find  out  for  them  - 
selves  what  the  common  law  is,  without  being  bound  to 
follow  meekly  and  without  question  the  decisions  of  the  state 
courts  where  they  happen  to   be  sitting.     Erstein  z;.  Roths- 
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child,  22  Fed.  61 ;  Sanford  v.  Town  of  Portsmouth,  2  Flip. 
105,  Fed.  Cas.  No.  12,315.  In  the  last-named  case,  decided 
in  the  Eastern  district  ol  Michigan  by  Judge  Brown,  now 
one  of  the  justices  of  the  supreme  court,  it  was  held  that  the 
federal  courts  were  not  bound  by  the  decision  of  the  supreme 
court  of  a  state  which  held  that  mandamus  was  the  only 
proper  remedy  upon  municipal  bonds.     The  court  says  : 

*'I  think  the  practice,  pleadings,  and  forms  and  modes  of 
proceeding  in  civil  causes,  mentioned  in  section  914,  are 
confined  to  these  established  by  the  statutes  of  the  state,  and 
do  not  include  modes  of  procedure  established  by  judicial 
construction  of  common -law  remedies.  Whenever  general 
principles  of  law  are  involved,  the  federal  courts  may  exer- 
cise an  independent  judgment.  By  the  judiciary  act  of  1789 
(Rev.  St.  §  721),  *the  laws  of  the  several  states  shall  be 
regarded  as  rules  of  decision  in  trials  at  common  law  in  the 
courts  of  the  United  States' ;  but  it  has  never  been  held,  in 
construing  this  section,  that  the  judicial  decisions  of  the  sev- 
eral states  upon  questions  of  general  law  were  obligatory 
upon  the  federal  courts." 

In  Erstein  v,  Rothschild,  22  Fed.  61,  it  was  held  by  Mr. 
Justice  Matthews  that,  where  a  writ  of  attachment  has 
been  issued  in  a  suit  instituted  in  the  circuit  court  of  the 
United  States  on  a  defective  affidavit,  the  court  may,  when 
right  and  justice  require  it,  allow  such  affidavit  to  be  amended 
although,  under  statutes  of  the  state  in  which  the  court  is 
held,  the  state  court  could  have  no  power  to  allow  such  an 
amendment. 

Under  these  decisions,  it  is  evident  that  the  law  vests  a 
reasonable  discretion  in  the  federal  courts  to  judge  in  any 
given  case  how  far  they  will  feel  bound  to  follow  the  practice 

or  decisions  of  the  state  courts.  There  can  be 
Btote^courta         °^  doubt  that  the  rule   upon  this  question  of 

practice  prevailing  in  the  Illinois  state  courts  is 
contrary  to  the  general  rule  on  the  subject  in  this  country,  as 
well  as  in  England.     There  is  no  more  reason  for  requiring  a 
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plea  in  abatement  and  a  jury  trial  to  test  the  question  of  a 
sufficient  service  of  a  summons  than  there  would     ^    ,, 

Practice- 
be  to  require  the  same  proceeding:,  including  a     fSSlMStiS**" 

jury  trial,  in  all  cases  where  now  a  motion  is  *°  "*  • 
held  to  be  the  proper  remedy.  The  constitutional  right  to  a 
jury  trial  obtains  whenever  there  is  any  question  at  issue 
involving  the  life,  liberty,  or  property  of  the  citizen.  But  a 
motion  to  quash  a  service  of  summons,  or  any  other  process 
or  order,  for  insufficiency  in  the  service,  involves  no  such 
substantial  right.  The  setting  aside  of  service  does  not 
affect  the  writ  or  the  status  of  the  action  in  court.  Another 
service  can  be  made,  and  the  action  proceed.  If  the  origi- 
nal process  were  exhausted,  a  new  summons  could  be  issued. 
If  the  objection  were  to  the  writ  itself,  a  plea  in  abatement 
would  be  the  proper  remedy,  the  office  of  which  is  to  give  the 
plaintiff  a  better  writ.  1  Chit.  PI.  446-457.  But  here  the 
plaintiff  still  has  his  writ.  The  order  only  sets  aside  the 
service,  as  being  unwarranted  and  insufficient  in  law.  No 
substantial  right  is  affected  by  the  decision.  There  are 
many  matters  pending  in  the  progress  of  a  case  which  are 
daily  determined  upon  motion  that  are  much  more  important 
in  affecting  substantial  rights  than  a  motion  to  set  aside  an 
irregular  service  of  process.  Take,  for  instance,  the  motion 
for  a  new  trial  upon  newly -discovered  evidence  after  the 
plaintiff  has  recovered  a  substantial  verdict.  The  court,  in 
its  discretion,  may  set  aside  the  verdict  upon  a  motion. 
Whether  the  plaintiff  will  ever  be  able  to  obtain  another  is 
uncertain,  and  yet  no  one  would  think  of  objecting  to  trying 
such  a  question  before  the  court  upon  motion  supported  and 
opposed  by  affidavits. 

The  practice  in  the  United  States  circuit  court  for  this  cir- 
cuit was  fairly  well  established  by  precedent  when  this  action 
was  begun.  So  that  if  the  defendant  had  resorted  to  a  plea 
in  abatement,  instead  of  making  a  motion,  he  would  have 
subjected  himself  to  the  criticism  that  he  was  departing  from 
the  usual  practice  adopted  in  such  cases.  In  Fairbank  & 
Co.  V,  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  supra^  a  similar 
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motion  was  made  and  heard  before  Judge  Bi^odgett  at  the 
circuit  without  question  as  to  the  propriety  of  the  practice, 
and  an  order  made  quashing  the  service.  Judge  Blodgett 
delivered  an  opinion,  holding  the  service  insufficient,  which 
was  affirmed  by  this  court,  where  no  question  was  made  as  to 
the  proper  practice  being  by  motion.  In  American  Cereal 
Co.  V.  EliPettijohn  Cereal  Co.,  70  Fed.  276,  the  same  prac- 
tice was  adopted,  and  the  service  set  aside  upon  motion; 
Judge  Showalter  delivering  an  opinion  justifying  the 
practice,  and  giving  good  and  sufficient  reason  for  it,  as 
follows : 

**The  determining  consideration  is  that  the  matter  at  issue, 
however  it  may  result,  will  not  end  the  suit.  If  found  against 
the  defendant,  the  defendant  is  in  court  and  must  plead ;  if 
in  favor  of  the  defendant,  the  return  of  the  writ  is  vacated  or 
quashed,  and  the  suit  remains  pending;  whereas  a  plea, 
either  in  abatement  or  in  bar,  if  made  out  by  proofs,  puts  an 
end  to  the  proceeding.  The  view  that  a  motion  to  be  deter- 
mined upon  affidavits  is  the  proper  practice  in  such  cases  is 
sustained  by  English  decisions," — citing  Hemp  v,  Warren, 
2  Dowl.  (N.  S.)  758;  Preston  v,  Lamont,  1  Exch.  Div.  361. 

In  the  last  of  the  above-named  English  cases,  Amphlett, 
B.,  in  a  concurring  opinion,  gives  the  reason  for  having  the 
question  of  service  determined  summarily  upon  motion,  in- 
stead of  by  plea,  as  follows : 

**The  decision  of  the  judge  at  chambers  can  be  contested 
on  appeal,  and,  if  necessary,  in  the  house  of  lords.  There  is 
convenience  in  this,  because  it  is  a  speedy  and  inexpensive 
mode  of  determining  that  question  before  any  expense  is 
incurred  upon  the  merits  of  the  action,  whereas,  if  the  ques- 
tion may  be  raised  by  plea,  all  the  expenses  of  the  action 
may  be  thrown  away.  *  *  *  Convenience  and  justice,  I 
think,  require  that  this  question  should  not  be  the  subject  of 
a  plea." 

In  the  state  courts  in  this  country,  while  some  question 
has  been  made  as  to  the  conclusiveness  of  the  sheriff's 
return,  it  has  generally  been  held,  that  it  is  only  prima  facie 
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true,  and  that  the  truth  or  falsity  of  the  return  may  be 
determined  upon  motion  supported  by  afl&davit.  The  rule  in 
England  at  the  common  law  was  that  the  sheriff*s  return 
was  conclusive  and  could  not  be  disputed,  and  the  defendant's 
only  remedy  was  by  an  action  against  the  sheriff  for  a  false 
return.  But  in  this  country,  where  we  Jiave  so  many  different 
codes  of  practice,  and  so  many  kinds  of  substituted  service, 
such  a  rule  would  be  inconvenient,  unjust,  and  impractica- 
ble. Upon  examination  of  a  great  many  American  cases, 
we  believe  the  general  rule  in  this  country,  with  some 
dissenting  cases  like  those  in  Illinois,  to  be  this :  That  the 
sheriff's  return  stands  in  the  first  instance  as  the  affidavit 
of  the  sheriff,  but  is  subject  to  be  disputed  by  affidavits  on 
the  part  of  the  defendant  showing  to  the  satisfaction  of  the 
court,  upon  motion  to  quash,  that  the  return  is  not  true  in 
point  of  fact,  or,  as  in  the  case  at  bar,  is  insufficient  in  law. 
CsLTT  V.  Bank,  16  Wis.  50;  Bond  z;.  Wilson,  8  Kan.  228 ; 
Crosby  v.  Farmer,  39  Minn.  305,  40  N.  W.  71 ;  Walker  v. 
Lutz,  14  Neb.  274,  15  N.  W.  352  ;  Wendell  v,  Mugridge,  19 
N.  H.  109;  Stout  z'.  Railroad  Co.,  3  McCrary,  1,  8  Fed. 
794;  Van  Rensselaer  v,  Chadwick,  7  How.  Prac.  297; 
Wallis  V,  Lott,  15  How.  Prac.  567  ;  Watson  v,  Watson,  6 
Conn.  334;  Rowe  v.  Water  Co..  10  Cal.  442.  In  this  case 
the  sheriff  returned  that  he  had  made  service  upon  U.  L. 
Truitt,  Northwestern  passenger  agent  of  the  defendant.  If 
this  return  had  been  true,  the  service  would  have  been  good. 
But  it  is  very  clear  from  the  affidavits  filed  that  it  was  not 
true.  Truitt  was  not  Northwestern  passenger  agent  of  the 
company,  or  any  other  agent,  but  a  mere  employee  for  a 
certain  purpose.  The  sheriff  was  mistaken,  and  there  was 
no  need  to  resort  to  the  clumsy  method  of  a  plea  in  abate- 
ment and  a  trial  by  jury  to  ascertain  this  fact. 

It  has  been  suggested  that,  allowing  the  practice  by 
motion  to  be  correct  and  preferable,  still,  in  analogy  to  the 
practice  under  a  plea  in  abatement  of  giving  the  plaintiff  a 
better  writ,  the  defendant  should  state  in  his  affidavits  on 
whom  the  summons  may  be  properly  served,  or,  if  there  be 
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no  such  person  in  the  district,  to  state  that  fact.  No  authority 
is  cited  for  such  a  rule,  and  we  have  searched  in  vain  for  a 
precedent  to  warrant  it.  Under  our  present  jurisdiction  act, 
this  suit,  if  brought  in  the  federal  court,  might  be  brought 
either  in  the  district  where  the  plaintiff  resides,  or  the  one 
where  the  defendant  resides.  The  plaintiff  resided  in  Chicago. 
The  defendant  resided  in  Virginia,  having  its  principal 
offices  at  Richmond,  in  that  state.  In  bringing  her  action  in 
Cook  county,  the  plaintiff  took  her  chances  of  being  able  to 
get  service  in  that  county.  Plaintiff's  counsel  would  know 
without  being  advised  either  by  plea  or  affidavit  that  plain- 
tiff could  commence  her  suit  in  Virginia,  either  in  the  federal 
or  state  court,  and  obtain  proper  service  of  summons,  or  in 
all  probability  in  the  local  court  at  Cincinnati,  where  the 
supposed  cause  of  action  arose.  But  there  could  hardly  be 
any  presumption  that  the  defendant  would  have  an  ofiSce  or 
officers  a  thousand  miles  away  from  its  residence  and  where 
it  operated  its  road.  It  seems,  therefore,  that  there  could  be 
no  obligation  on  defendant's  part  to  give  the  plaintiff  a 
better  service.  There  is  no  suggestion  in  any  of  the  adjudi- 
cated cases  that  this  doctrine  has  any  application  to  a  motion 
to  set  aside  service.  It  only  applies  to  a  plea  in  abatement 
where  -the  objection  is  to  the  writ  itself.  The  only  better 
service  that  she  could  have  would  be  obtained  by  discontinu- 
ing her  action,  and  bringing  suit  elsewhere,  in  some  state  or 
place  where  the  defendant  was  doing  business.  The  plaintiff 
is  here  in  the  rather  anomalous  attitude  of  seeking  to  reverse 
a  judgment  to  which  she  consented  in  open  court  in  the 
court  below,  and  which  would  not  have  been  rendered  but 
by  such  consent.  The  record  shows  that  she  stated  in  open 
court  that  no  further  efforts  would  be  made  to  obtain  service 
upon  the  defendant  in  that  court,  and  consented  that  the 
action  be  dismissed  for  want  of  prosecution.  But,  waiving 
the  question  of  the  plaintiff's  proper  standing  in  this  court, 
we  are  satisfied  to  determine  the  case  upon  its  merits.  The 
judgment  of  the  circuit  court  is  affirmed. 
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Woods,  Circuit  Judge  (dissenting).  I  agree  that  it  was 
proper  practice  to  try  the  question  of  service  by  afl&davits, 
but  think  the  showing  defective  because  it  was  not  made  to 
appear  that  there  was  in  Cook  county,  or  elsewhere  in  Illinois, 
or  the  Northern  district  of  Illinois,  no  agent  on  whom  an 
effective  service  could  be  made.  If  there  is  no  precedent  on 
the  subject,  it  is  a  good  time  to  make  one.  The  analogy  of 
the  motion  to  set  aside  the  return  of  service  to  a  plea  in 
abatement  of  the  writ  was  strong.  The  writ  issued,  as  it 
was,  out  of  the  county  court  had  been  exhausted,  and,  the 
service  thereof  having  been  set  aside,  the  plaintiff  needed  a 
new  or  alias  writ  as  well  as  a  new  service.  Besides,  for  the 
reasons  stated  in  the  dissenting  opinion,  I  think  the  case  of 
Pairbank  &  Co.  v,  Cincinnati,  N.  O.  &T.  P.  Ry.  Co.  should 
be  overruled.  The  power  to  make  contracts  is  not  the  test  of 
agency  under  the  Illinois  statute.  The  agents  named  are 
**any  clerk,  cashier,  secretary,  engineer,  conductor,''  and 
then  is  added,  **or  any   agent." 


NOTE. 

Service  of  Process  on  Agent  of  Foreign  Corporation.— 111.  Rev. 
St.  1891,  ch.  110,  §  5,  providing  for  service  of  process  agaiust  corpo- 
rations upon  any  agent  of  the  corporation  found  in  the  county,  in 
the  absence  of  the  president,  does  not  authorize  service  against  a 
foreign  railroad  corporation  upon  a  person  employed  to  solicit 
business  for  the  corporation,  but  who  has  no  power  to  sell  tickets  or 
make  contracts  for  the  corporation,  though  he  may  have  the  com- 
pany's name  on  his  office  window.  Fairbank  v,  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.,  54  Fed.  Rep.  420,  9  U.  S.  App.  212,  4  C.  C.  A.  403. 

Service  of  process,  in  an  action  against  a  foreign  railroad  corpo- 
ration, cannot  be  made  upon  an  agent  whose  authority  is  limited  to 
soliciting  business,  although  such  agent  may  have  been  employed 
by  the  defendant  for  the  purpose  of  compromising  the  suit.  Max- 
well V,  Atchison,  T.  &  S.  F.  R.  Co.,  34  Am.  &  EJng.  R.  Cas.  574,  34 
Fed.  Rep.  286. 
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MoSEtEY  et  al, 

V. 

Chicago,  B.  &  Q.  R.  Co. 

{Supreme  Court  of  Nebraska^  Feb.  p,  i8gg,) 

Grant  of  Right  of  Way — Consideration — Presumptions. — The  agreed 
consideration  for  the  grant  of  a  right  of  way  is  conclusively  pre- 
sumed to  include  the  value  of  the  land  conveyed,  and  all  damages 
to  the  grantor's  adjacent  lands  resulting-  from  the  nonneglig-ent 
construction  and  operation  of  the  road. 

Same— Breach  of  Contract — Cancellation.— Where  a  part  of  the  con- 
sideration for  a  right  of  way  deed  is  the  promise  of  a  railroad  com- 
pany to  construct  and  operate  a  line  of  road  over  the  grantor's  land, 
the  failure  of  the  company  to  perform  its  agreement  does  not  entitle 
the  grantor  to  a  cancellation  of  the  deed. 

Same — Same— Remedies. — The  remedy  in  such  case  is  by  an 
action  of  law  to  recover  the  damages  resulting  to  the  grantor  from 
the  company's  failure  to  perform  its  contract. 

Improper  Remedy — Amendment. — Where  a  plaintiff  has  mistaken 
his  remedy,  but  is  apparently  entitled  to  some  relief,  the  cause  may 
be  remanded,  with  direction  to  the  trial  court  to  permit  a  reformation 
of  the  issues. 

(Syllabus  by  the  Court.) 

Appeai.  by  plaintiff  from  I/ancaster  county  district  court. 
Reversed, 

W,  E.  Stewart  and  Webster  y  Rose  &  Fisher  dick  ^  for 
appellants. 

John  H,  AmeSj  J.  W,  Deiveese^  and  F,  E,  Bishop y  for 
appellee. 

Sullivan,   J.      Au§:ust   28,   1894,   Daniel   W.    Moseley, 
James   Kilburn,  and   Sophronia    I/ane   brought   this   action 
against  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
o*  ♦  ^  pany,  alleging   in  their  petition  that  they  were 

in  1890,  and  still  are,  the  owners  in  fee  simple 
of  the  S.  W.  ^4 ,  and  the  W.  j4  of  the  S.  E.  M,  of  section  14 
in  township  10  N.,  range  6  E.  of  the  sixth  P.  M.,  in  Lan- 
caster county ;  that  the  defendant,    having  in  contemplation 
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the  construction  of  a  railroad  between  Havelock  and  West 
Lincoln,  as  part  of  a  projected  belt  line  for  the  city  of  I/incoln, 
obtained  from  the  plaintiffs,  on  August  2,  1890,  a  deed  for  a 
right  of  way  100  feet  wide  across  said  land;  that  the  con- 
sideration for  such  conveyance  was  $300  in  cash,  and  the 
promise  of  the  company  to  build  and  put  in  operation  the 
proposed  line  of  road  within  a  reasonable  time ;  that  the 
quantity  of  land  deeded  to  the  defendant  was  about  10  acres, 
and  its  value  about  $3,000;  that,  soon  after  the  deed  was 
executed,  the  company  entered  upon  the  land,  and  constructed 
a  roadbed,  but  did  not  complete  the  work,  and  has  now 
entirely  abandoned  the  enterprise.  The  relief  demanded  is 
specific  performance,  or  else  cancellation  of  the  deed,  with 
compensation  for  injuries  resulting  to  the  land  conveyed  and 
to  the  tract  of  which  it  was  a  part,  resulting  from  the  con- 
struction of  defendant's  roadbed.  The  defendant  answered, 
admitting  the  conveyance  of  the  right  of  way,  but  denying 
that  the  construction  and  opsration  of  a  railroad  over  the 
plaintiff's  land  was  any  part  of  the  consideration  therefor. 
The  answer  also  admits  that  the  road  in  question  has  not 
been  completed,  and  that  no  work  has  been  dcJne  upon  it 
since  the  summer  of  1890,  but  denies  that  the  enterprise  has 
been  permanently  abandoned.  The  trial  court  found  that 
there  is  no  equity  in  the  petition,  and  **that  the  plaintiffs,  for 
value,  conveyed  to  the  defendant,  by  warranty  deed,  the 
property  in  controversy  herein,  together  with  the  right  to 
remove  earth  from  the  sides  of  the  land  so  conveyed." 
From  a  judgment  rendered  in  favor  of  the  defendant  upon 
these  findings,  the  plaintiffs  have  appealed. 

In  the  brief  filed  by  appellants  in  this  court,  it  is  conceded 
that  no  case   has  been  made   for  the   specific   enforcement  of 
the  alleged  contract  to  build  and  operate  a  railroad  between 
West   I/incoln  and  Havelock,  and  the  claim  of 
the  petition  in  that  respect  has  been  abandoned.  wJ?-^oSfdera' 

__    .   ,  ,  ,  ^         ,  tjon— Presump- 

Neither  can   there  be  any  recovery  for  damages  tions. 

resulting  from  the   grading  already  done.     The 

value   of  the   land  conveyed  for  right   of  way   purposes,  and 
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all  damages  to  the  balance  of  the  plaintiff's  adjacent  real 
estate  which  have  accrued  or  may  accrue  in  consequence  of 
the  nonnegligent  construction  and  operation  of  the  road,  are 
conclusively  presumed  to  be  included  in  the  agreed  consid  - 
eration  for  the  right  of  way  deed.  Railroad  Co.  v,  Harlin» 
50  Neb.  698,  70  N.  W.  263;  Railroad  Co.  v.  Smith,  111  111. 
363;  Railroad  Co.  z/.  Richards,  83  Tex.  203,  18  S.  W.  611. 
It  is  equally  clear  that  the  failure  of  the  company  to  furnish 

the  promised  consideration  at  the  time  appointed 

B&ni6— Breacli  of 

contr«}t-oan-      would  uot   alouc   Warrant   an   application  to  a 

court  of  equity  for  relief  by  rescission.  There 
has  been,  it  would  seem,  no  permanent  abandonment  by  the 
defendant  of  the  purpose  for  which  the  land  was  acquired; 
and,  while  it  is  true  that  there  are  cases  in  which  rescission 
is  the  only  adequate  remedy  for  nonperformance  of  an 
agreement  upon  the  faith  of  which  real  estate  has  been  con- 
veyed to  the  promisor,  it  is  quite  evident  the  case  at  bar  does 
not  belong  to  that  class. 

If  the  defendant  failed  to  keep   its  engagement  with   the 
plaintiffs,   they  have  a  plain   and   adequate   remedy^  by  an 
action  at  law  to   recover   the   value  of  the   promised  consid- 
eration.    Lake  v.  Gray,  35  Iowa,  459;    Gray  v. 
SSSifi"*"       Lake,  48  Iowa,  505.     The  benefits  which  it  was 

expected  would  result  to  other  ad  jacent  lands  of 
the  plaintiffs  by  reason  of  the  use  to  be  made  of  the  strip  con- 
veyed were  contemplated  by  both  parties  to  the  transaction, 
and  at  least  a  partial  inducement  to  the  conveyance.  If  the 
company  agreed  to  construct  and  operate  a  railroad  over 
the  plaintiffs'  land  within  a  reasonable  time,  it  was  legally 
bound  to  perform  its  contract,  or  make  just  compensation  for 
its  failure  to  do  so.  That  the  damage  in  such  case  is  not 
deemed  incapable  of  reasonably  accurate  estimation  is  shown 
by  the  following  decisions  :  Varner  v.  Railway  Co. ,  55  Iowa, 
677,  8  N.  W.  634;  Winne  v,  Kelley,  34  Iowa,  339;  Hull  v. 
Railway  Co.,  65  Iowa,  713,  20  Am.  &  Eng.  R.  Cas.  341,  22 
N.  W.  940 ;  Fraley  v.  Bentley,  1  Dak.  25,  46  N.  W.  506.  In 
the  Iowa  cases  cited,  it  was  held  that  the  damage  resulting 
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from  the  promise  of  a  railroad  company  to  build  fences,  as 
part  of  the  consideration  for  a  right  of  way  deed,  was  the 
increased  rental  value  of  the  grantor's  adjacent  lands  which 
would  have  resulted  had  the  fences  been  built  according  to 
the  agreement.  In  the  Dakota  case  the  defendant  had  orally 
promised,  as  part  consideration  for  a  piece  of  land  bought  of 
the  plaintiff,  to  erect  thereon  **a  good  sawmill."  He  failed 
to  keep  his  agreement,  and,  in  an  action  brought  against  him 
for  damages,  it  was  held  that  the  measure  of  plaintiff's  recov- 
ery was  a  sum  equal  to  the  value  which  would  have  been 
added  to  his  adjacent  lands  by  the  erection  of  the  mill  for 
which  he  had  contracted.  Had  the  defendant  company 
acquired  the  right  of  way  through  a  condemnation  proceeding, 
instead  of  by  purchase,  the  appraisers  or  a  jury  in  case  of 
appeal  to  the  district  court  would  be  required,  in  determining 
whether  there  should  be  an  award  of  incidental  damages,  to 
inquire  into  and  ascertain  the  money  value  of  the  special  and 
peculiar  benefits  which  would  accrue  to  the  plaintiffs*  adjacent 
lands.  The  ascertainment  of  general  benefits  is  not  neces- 
sarily more  difficult. 

It  follows  from  these  considerations  that  the  judgment  of 
the  district  court  is  right,  but,  as  the  plaintiffs  are  entitled  to 
some  relief  if  the  defendant  made  the  agreement  alleged,  the 
case   is   remanded   to   the  district  court,   with     , 

Improper  Rem- 

direction  to  permit  the  petition  to  be  amended,  m£t.^"'°**" 
and  for  further  proceedings;  all  costs  to  the 
present  time  to  be  taxed  to  the  plaintiffs.  This  course  strikes 
the  writer  as  being  incongruous  and  illogical,  but  it  has  the 
sanction  of  precedents  which  we  may  not  disregard.  Mc- 
Keighan  v.  Hopkins,  14  Neb.  361,  15  N.  W.  711;  Malloy  v. 
Malloy,  35  Neb.  224,  52  N.  W.  1097  ;  Roberts  v,  Swearingen, 
8  Neb.  363;  Gregory  v.  Bank,  16  Neb.  411,  20  N.  W.  286. 
Whether  the  amendment  of  the  petition  in  conformity  with 
the  views  expressed  in  this  opinion  will  be  in  substance  the 
commencement  of  a  new  action  has  not  been  discussed,  and 
it  is  not  decided. 

It  is  contended  by  the  defendant  that  the   special  finding 
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above  quoted  disposes  of  the  claim  that  the  company  agreed 
to  build  the  road  and  put  it  in  operation  within  a  reasonable 
time.  In  view  of  the  fact  that  the  conclusion  of  the  trial 
court  does  not  necessarily  depend  on  the  special  finding,  we 
think  its  meaning  should  not  be  enlarged  by  construction. 
We  think  the  point  has  not  been  decided.     Reversed. 


Sioux  City.  O.  &  W.  Ry.  Co. 

V, 

Manhattan  Trust  Co. 
Sioux  City,  O.  &  W.  Ry.  Co.  ei  al. 

V, 

Same. 

{Circuit  Court  of  Appeals^  Eighth  Circuit,  Feb,  20,  iSgg,) 

Foreclosure  Suit — Issues. -;-In  a  suit  to  foreclose  a  railroad  mort- 
gage, the  lowrer  court  properly  refused  to  allow  a  question  as  to  the 
ownership  of  certain  bonds  to  be  injected,  because,  among  other 
reasons,  such  question  had  been  determined  as  between  the  parties 
primarily  interested  in  its  determination,  in  a  suit  to  which  they 
were  parties.  * 

Reorganization — Validity  of  Stock  and  Bonds  Issued  in  Exchange 
— Good  Faith — Constitutional  Provision. — Stock  and  bonds  issued  by 
a  railroad  corporation  in  exchange  for  other  stock  and  bonds  not 
shown  to  have  been  invalid,  and  in  pursuance  of  a  reorganization 
scheme  which,  for  aught  that  appeared,  was  entered  intjp  in  good 
faith  by  the  issuing  company,  should  not  be  adjudged  invalid,  under 
the  section  of  the  constitution  of  Nebraska  declaring  that  **no  rail« 
road  corporation  shall  issue  any  stock  or  bonds,  except  for  money, 
labor  or  property  actually  received  and  applied  to  the  purposes  for 
which  such  corporation  was  created,  and  all  stock,  dividends,  and 
other  fictitious  increase  of  the  capital  stock  or  indebtedness  of  any 
such  corporation  shall  be  void  *  *  *,  *'  merely  because  at  the 
time  of  the  exchange  the  cash  value  of  the  physical  property  and 
franchises  acquired  by  the  reorganized  company  was  not  fully  equal 
to  the  par  value  of  its  securities. 

Appeals  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Nebraska. 
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On  October  30,  1893,  the  Manhattan  Trust  Company,  the 
appellee,  as  trustee  in  a  deed  of  trust  or  mortgage  executed 
by  the  Sioux  City,  O'Neill  &  Western  Railway  Company, 
one  of  the  appellants,  exhibited  its  bill  of  com-     „     „. .  ^ 

'^'^  Case  stated. 

plaint  in  the  circuit  court  of  the  United  States  for 
the   district    of    Nebraska,    against    the  mortgagor,  for  the 
purpose    of    foreclosing    said    mortgage.     The     mortgage 
sought  to  before  closed  covered  the  railroad  of   the  Sioux 
City,    O'Neill    &     Western     Railway    Company     in     the 
state  of    Nebraska,    from   Covington,  in  that   state,    to    a 
point  one   mile  west  of  O'Neill,  Neb.,   a  distance  of  about 
130  miles,  and  also  certain   shares  of  stock  in   the   Pacific 
Short-Line  Bridge    Company,    which   the   mortgagor   pro- 
fessed to  own,  and   was   given  to  secure  the  payment  of  the 
mortgage  bonds  of  the  defendant  company  to  the  amount  of 
$18,000  per  mile  on  the  line  of  road  last  aforesaid,  or,  in  the 
aggregate,  to  secure  mortgage  bonds  to  the  amount  of  $2,340,  - 
000.     A  receiver  of  the  mortgaged  property  was  appointed 
on  the  day  said  complaint  was  filed,  and  on  December  29, 
1893,  the  defendant  company  filed  its  answer.     At  a  later 
date,  February  28,  1894,  the  defendant  also  filed  a  crossbill, 
in  which  it  sought  to  make  the  firm  of  J.  Kennedy  Tod  &  Co. , 
of  the  city  of  New  York,  a  party  to  the  foreclosure  suit,  both 
in  its  own  right,  and  as  trustee  for  certain  other  persons  whom 
it  was  supposed  to  represent.     At  a  later  date,  to  wit.   May 
12,  1894,  E.  H.  Hubbard,  as  assignee  of  the  Union  Loan  & 
Trust  Company,  an  insolvent  Iowa  corporation,  which  had 
previously  done  business  at  Sioux  City,  Iowa,  asked  leave  to 
intervene  in  the  foreclosure  suit  for  the  protection  of  his 
interest,  as  assignee,  but  such  leave  was  denied  by  the  trial 
court  without  prejudice.     The  answer  and  cross  bill  thus 
filed,  which  were  very  lengthy,  contained,  in  substance,  the 
same  allegations.     For  present  purposes  it  will  suffice  to  say 
that  by  its   answer  and  cross  bill  the  defendant  company 
sought  to  show  the  following  facts  :    That,  prior  to  the  organ- 
ization of  the  Sioux  City,  O'Neill  &  Western  Railway  Com- 
pany, there  had  been  a  corporation  called  the  Nebraska  & 
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Western  Railway  Company,  which  had  constructed  the  line 
of  road  now  in  controversy,  and  had  issued  mortgage  bonds 
to  the  amount  of  $2,583,000,  which  bonds  were  held  by  the 
Union  Ivoan  &  Trust  Company  of  Sioux  City,  Iowa,  as  collat- 
eral security  for  the  payment  of  certain  notes  which  the  trust 
company  had  itself  indorsed  and  sold  to  investors  in  various 
parts  of  the  United  States ;  that  the  Sioux  City,  O'Neill  & 
Western  Railway  Company  was  the  successor  of  the  Nebraska 
&  Western  Railway  Company,  and  had  come  into  existence 
in  pursuance  of  a  scheme  to  reorganize  the  latter  company 
after  it  had  become  involved  in  debt;  that  in  the  course 
of  such  reorganization,  and  to  effectuate  that  object,  the 
new  company  had  issued  its  bonds  to  the  amount  of 
$2,340,000,  being  the  bonds  now  in  controversy,  in  ex- 
change for  the  bonds  of  the  old  company,  and  that,  when 
so  issued,  they  took  the  place  of  the  old  securities, 
and  were  in  equity  subject  to  the  same  pledge;  that, 
prior  to  said  reorganization,  one  A.  S.  Garretson,  who 
was  connected  with  the  Union  Loan  &  Trust  Company,  and 
was  also  engaged  with  some  other  parties  in  various  railroad 
enterprises  in  and  about  Sioux  City,  had  wrongfully  with - 
drawn  the  old  securities  of  the  Nebraska  &  Western  Railway 
Company  from  the  possession  of  the  last-named  trust  com- 
pany, and  had  hypothecated  them  with  J.  Kennedy  Tod  &  Co., 
of  New  York,  as  security  for  a  loan  of  $1,000,000,  subsequently 
increased  to  $1,500,000,  which  loan  was  made  to  said  Garret- 
son  to  assist  him  in  the  various  enterprises  in  which  he  and 
his  associates  were  engaged;  that,  when  the  reorganization 
took  place,  the  new  securities,  being  the  bonds  in  suit,  had 
passed  into  the  possession  of  J.  Kennedy  Tod  &  Co.,  in 
exchange  for  the  old  securities;  and  that  the  last-named  firm 
had  received  both  the  old  and  the  new  securities  under 
circumstances  that  were  set  out  at  great  length  in  the  plead- 
ings, which  affected  that  firm  with  knowledge  of  the  prior 
rights  of  the  various  note  holders  for  whose  benefit,  as  it  was 
claimed,  the  old  securities  had  originally  been  deposited 
with  the  Union  Loan  &  Trust  Company.     Both  the  answer 
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and  the  cross  bill  pleaded  further  facts  which  were  intended 
to  show  that  the  new  securities  issued  by  the  Sioux  City, 
O'Neill  &  Western  Railway  Company  were  void,  under  the 
provisions  of  section  5  of  article  11  of  the  consititution  of 
the  state  of  Nebraska  (Consol.  St.  Neb.  1891,  p.  72),  which 
reads  as  follows  :  **No  railroad  corporation  shall  issue  any 
stock  or  bonds,  except  for  money,  labor,  or  property  actually 
received  and  applied  to  the^  purposes  for  which  such  cor- 
poration was  created,  and  all  stock,  dividends,  and  other 
fictitious  increase  of  the  capital  stock  or  indebtedness  of  any 
such  corporation  shall  be  void.     *     *     *  '* 

Exceptions  were  filed  to  the  aforesaid  portions  of  the 
answer  which  we  have  stated,  in  substance.  A  demurrer  was 
also  interposed  to  the  cross  bill,  and,  on  the  hearing  of  the 
exceptions  to  the  answer  and  the  demurrer  to  the  cross  bill, 
both  were  sustained,  whereupon  the  objectionable  alleg:ations 
were  expunged  from  the  answer,  and  the  cross  bill  was  dis- 
missed. From  the  order  denying  E.  H.  Hubbard,  assignee, 
leave  to  intervene  in  the  foreclosure  suit,  and  from  the  last- 
mentioned  orders  expunging  a  part  of  the  answer,  and  dis- 
missing the  cross  bill,  all  of  which  were  made  on  May  12, 
1894,  the  first  of  these  appeals  appears  to  have  been  taken, 
being  case  No.  505.  A  decree  of  foreclosure  was  entered  on 
December  7, 1894,  from  which  decree  the  second  appeal  was 
taken,  the  same  being  case  No.  661.  Both  of  these  appeals 
were  before  this  court  at  a  former  term,  and  were  heard  in 
connection  with  the  case  of  Hubbard  v.  Tod,  which  latter 
case  came  on  appeal  to  this  court  from  the  circuit  court  of 
the  United  States  for  the  Northern  district  of  Iowa,  and  in- 
volved the  question  which  was  sought  to  be  raised  in  the 
case  now  in  hand, — whether  Hubbard,  assignee  of  the  Union 
Loan  &  Trust  Company,  or  J.  Kennedy  Tod  &  Co.,  had  the 
superior  lien  on  the  mortgage  bonds  of  the  Sioux  City,  O'Neill 
&  Western  Railway  Company.  On  the  former  occasion,  when 
the  appeals  were  heard,  the  decree  below  was  in  all  things 
affirmed,  but  the  order  of  affirmance  was   subsequently  set 

15  (N  8)  A  &  E  R  Cas--28 
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aside,  for  reasons  which  are  fully  stated  in  40  U.  S.  App. 
154,  22  C.  C.  A.  606.  and  76  Fed.  905.  The  Iowa  case 
above  mentioned  eventually  went  to  the  supreme  court  of  the 
United  States  on  a  writ  of  the  certiorari^  and  was  recently 
decided  by  that  court  adversely  to  the  claim  of  the  assignee, 
the  decree  of  the  circuit  court,  which  was  afl&rmed  by  this 
court,  being  also  affirmed  by  the  supreme  court.  171  U.  S. 
474,  19  Sup.  Ct.  14.  Since  the  last  affirmance  by  the  supreme 
court  of  the  decree  in  the  Iowa  case,  a  motion  has  been  made 
in  the  case  at  bar  for  an  affirmance  of  the  decree  of  foreclosure, 
which  motion  is  based  on  the  ground  that,  by  proceedings 
duly  taken  in  the  circuit  court  of  the  United  States  for  the 
Northern  district  of  Iowa  since  the  mandate  of  the  supreme 
court  was  there  filed,  E.  H.  Hubbard,  assignee  of  the  Union 
Loan  &  Trust  Company,  has  been  forever  barred  and  fore- 
closed of  all  of  his  rights  in  or  to  the  bonds  of  the  defendant 
company  which  are  involved  in  the  present  foreclosure  pro- 
ceedings. The  case  has  been  again  heard  upon  its  merits, 
as  well  as  upon  the  aforesaid  motion. 

John  C.  Coombs  and  Henry  J,  Taylor  {Charles  H,  Hanson ^ 
on  the  brief),  for  appellants. 

John  L.  Webster  {George  IV,  Wicker  sham,  on  the  brief), 
for  appellee. 

Before  Sanborn  and  Thayer,  Circuit  Judges,  and 
Adams,  District  Judge. 

Thayer,  Circuit  Judge,  after  stating  the  case  as  above 
delivered  the  opinion  of  the  court. 

It  is  manifest,  we  think,  that  the  appeals  which  were  taken 
in  this  case  are  without  merit,  in  so  far  as  they  are  predicated 
upon   the  action  of  the  lower  court  in  refusing  to  permit  E. 

H.  Hubbard,  assignee  of  the  Union  Loan  & 
-SS2S?"^  ^''^    Trust  Company,  to  intervene  in  the   case,  and 

in  so  far  as  they  are  predicated  upon  the  action 
of  the  lower  court  in  striking  out  those  allegations  of  the 
defendant's  answer  which  attempted  to  show  that  the  assignee 
above  named  had   a  better   title  to  the  bonds  in  controversy 
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than  J.  Kennedy  Tod  &  Co.,  who  claimed  to  own  them. 
The  facts  alleged  in  the  motion  for  afiSrmance  which  has 
recently  been  filed  in  this  court  by  the  appellee  are  not  dis- 
puted, and  must  be  taken  as  conceded.  Prom  this  source  it 
appears  that  the  assignee  of  the  trust  company  has  not  exer- 
cised his  right  to  redeem  the  bonds  in  controversy  from  the 
superior  lien  of  J.  Kennedy  Tod  &  Co.  by  the  payment  of 
$1,500,000  and  interest,  which  right  of  redemption  was 
secured  to  him  by  the  decree  rendered  in  the  Iowa  case 
(Manhattan  Trust  Co.  v,  Sioux  City  &  N.  R.  Co.,  65 
Fed.  559-568),  which  decree  was  recently  affirmed  by  the 
supreme  court  of  the  United  States  (171  U.  S.  474.  19  Sup. 
Ct.  14);  that,  under  the  provisions  of  said  decree,  the  as- 
signee is  at  the  present  time  barred  of  all  interest  in  the 
bonds;  and  that  the  controversy  heretofore  existing  between 
him  and  J.  Kennedy  Tod  &  Co.  as  to  their  respective  rights  to 
the  bonds  has  been  settled  finally  in  a  suit  between  them, 
where  that  was  the  sole  question  at  issue.  It  results  from 
these  facts  that  the  action  of  the  lower  court  in  refusing  to  per- 
mit the  assignee  to  intervene  in  the  case  at  bar  is  now  imma- 
terial. Such  leave  was  sought  by  the  assignee  for  no  other 
purpose  than  to  inject  into  the  foreclosure  suit,  to  which  the 
firm  of  J.  Kennedy  Tod  &  Co.  was  not  a  party,  the  same  con- 
troversy between  the  assignee  and  the  last -mentioned  firm 
concerning  the  ownership  of  the  bonds  which  was  then 
pending  in  the  Iowa  case,  and  has  since  been  determined 
adversely  to  the  claim  of  the  assignee.  Besides,  the  order 
refusing  the  assignee  leave  to  intervene  was  not  a  final  order, 
from  which  an  appeal  would  lie,  as  this  court  has  recently 
decided.  Credits  Commutation  Co.  v,  U.  S.,  91  Fed.  570. 
It  is  equally  clear  that,  by  reason  of  the  adjudication  in  the 
Iowa  case,  the  defendant  company  cannot  be  heard  at  the 
present  time  to  complain  because  the  trial  court  expunged 
those  parts  of  the  defendant  company's  answer  in  which  it 
attempted  to  inject  into  the  foreclosure  suit  the  pending 
controversy  betweeii  the  assignee  of  the  Union  I/oan  &  Trust 
Company    and    J.  Kennedy    Tod   &   Co.,   concerning    the 
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ownership  of  the  bonds.  That  issue  having  been  deter- 
mined as  between  the  parties  who  are  primarily  interested 
in  its  determination,  it  cannot  be  relitigated  in  the  case  at 
bar  by  the  defendant  company. 

Moreover,  we  are  of  opinion  that  the  lower  court  properly 
expunged  that  part  of  the  defendant's  answer,  and  that  its 
order  to  that  effect  was  a  proper  one  when  the  same  was  made. 
The  issue  sought  to  be  raised  by  the  defendant  company 
concerning  the  ownership  of  the  bonds  was  one  which,  in 
the  orderly  progress  of  the  cause,  would  necessarily  have  been 
tried  and  determined  as  between  the  rival  claimants  of  the 
bonds,  when  the  trustee  in  the  mortgage  was  called  upon  to 
distribute  the  proceeds  of  the  foreclosure  sale,  and  if  was 
wholly  unnecessary  to  consider  it  until  that  time  had  arrived. 
For  this  reason,  therefore,  the  lower  court  properly  rejected 
the  proposed  issue  at  the  time  it  was  tendered  by  the  answer, 
as  well  as  for  the  reason  that  the  same  issue  was  being  tried 
in  a  proceeding  between  the  proper  parties  in  another 
jurisdiction. 

This  leaves  for  consideration  the  single  question  whether 
the  lower  court  erred  in  expunging  that  part  of  the  defendant's 
answer  in  which  it  sought  to  show  that  the  bonds  in  con- 
troversy were  void  under  section  5,  art.  11,  of  the  Nebraska 
constitution,  quoted  above  in  the  statement;  and  there  was 
no  error  in  this  regard,  unless  the  answer  was  clearly  suffi- 
cient to  establish  such  invalidity.  It  is  a  notable  fact  that, 
on  the  first  submission  of  the  case  to  this  court,  little  or  no 
attention  was  paid  to  the  constitutional  question,  either  in  the 
brief  or  on  the  oral  argument  of  appellant's  counsel;  but, 
on  the  last  hearing,  it  was  given  great  prominence,  and 
becomes  the  question  of  chief  importance. 

The  material  allegations  contained  in  the  defendant's 
answer  which  tend  to  establish  the  invalidity  of  the  bonds  are, 
in  substance,  these  :  That  the  railroad  of  the  defendant  com- 
pany was  formerly  the  property  of  the  Nebraska  &  Western 
Railway  Company,  and  cost  to  construct  and  equip,  in  the 
year  1890,  a  sum  not  to  exceed  $2,000,000,  as  the  defendants 
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are  advised  and  believe,  that  two  persons,  George  W.  Wicker - 
sham  and  A.  S.  Garretson,  who  bought  the  property  of  the 
Nebraska  &  Western  Railway  Company  at  a  foreclosure  sale, 
as  trustees  for  the  benefit  of  its  bondholders,  caused  the  de- 
fendant company,  the  Sioux  City, O'Neill  &  Western  Railway 
Company,  to  be  formed,  with  a  capital  stock  of  $3,600,000, 
and  a  bonded  indebtedness  of  $2,340,000,  for  the  presumed 
purpose  (because  the  defendant  has  been  so  advised)  of 
evading  the  constitutional  provision  of  the  state  of  Nebraska 
above  quoted;  that  the  par  value  of  the  stock  and  bonds 
issued  by  the  defendant  company,  to  wit,  $5,940,000,  as  de- 
fendant is  advised  and  believes,  is  three  times  the  actual  cost 
or  intrinsic  value  of  its  property;  that  no  substantial  part  of 
either  said  stock  or  bonds  was  ever  paid  in  cash  to  the  defend- 
ant company,  or  applied  to  the  construction  or  equipment  of 
said  property;  and  that  all  of  the  stock,  save  a  few  shares, 
came  to  the  hands  of  A.  S.  Garretson,  and  was  deposited 
with  the  Union  Loan  &  Trust  Company  of  Sioux  City,  Iowa. 
On  the  other  hand,  the  defendant's  answer  and  the  exhibits 
thereto  show  that  the  Nebraska  &  Western  Railway  Company 
was  a  corporation  which  had  a  capital  stock  of  $2,500,000, 
and  an  outstanding  mortgage  indebtedness  somewhat  in 
excess  of  that  sum ;  that  it  was  organized  with  a  view  of 
constructing  a  through  line  of  railroad  from  Sioux  City,  Iowa, 
to  a  junction  with  the  Central  Pacific  Railroad  at  Ogden, 
Utah,  to  be  termed  the  Pacific  Short  Line;  and  that  the  road 
from  Sioux  City,  Iowa,  to  O'Neill,  Neb.,  formed  one  of  the 
divisions  of  the  proposed  road.  There  is  no  allegation  in 
the  answer  that  either  the  outstanding  stock  or  bonds  of  the 
old  company,  the  Nebraska  &  Western  Railway  Company, 
had  not  been  paid  for  in  full,  or  that  the  same  were,  for  any 
reason,  either  void  or  voidable.  The  answer  further  shows 
that  the  bonds  and  stock  of  the  new  company,  the  Sioux 
City,  O'Neill  &  Western  Railway  Company,  in  the  reorgan- 
ization scheme,  took  the  place  of  the  stock  and  bonds  of  the 
old  company,  the  bonds  going  to  J.  Kennedy  Tod  &  Co.  in 
exchange  for  the  old  bonds,  and  the  stock  to   the  Union 
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Loan  &  Trust  Company  of  Sioux  City,  Iowa.  No  allegation 
is  found  in  the  answer  which  shows  who  the  officers  and 
directors  of  the  new  company  were  at  the  date  of  the 
reorganization,  and  no  allegations  are  found  which  will 
serve  to  impeach  the  good  faith  of  such  officers  and  directors 
in  issuing  its  securities  .at  the  time  of  the  reorganization, 
since  their  names  and  functions  are  not  disclosed.  There  is 
an  allegation,  as  heretofore  stated,  which  tends  to  impeach 
the  good  faith  of  Wickersham  and  Garretson,  who  purchased 
the  property  and  franchises  of  the  old  company  at  the 
foreclosure  sale;*  but  as  they  were  the  vendors  of  the 
property  which  was  acquired  by  the  new  corporation,  and 
were  entitled  to  dispose  of  the  property  to  the  best  advantage, 
and  as  it  is  not  alleged  that  they  were  either  officers  or 
directors  of  the  new  company  when  it  issued  its  stock 
and  executed  its  bonds,  it  is  not  apparent  that  their  motives 
could  have  had  any  effect  upon  the  validity  of  the  transaction. 
In  view  of  the  premises,  we  are  of  the  opinion  that  the 
answer  of  the  defendant  company  was  insufficient  to  estab- 
lish the  invalidity  of  its  mortgage  indebtedness,  and  that  no 
error  was  committed  in  expunging  that  part  of  its  answer  in 
which  it  undertook  to  plead  such  a  defense.  The  case  does 
not  differ  in  any  of  its  essential  features  from  a  case  decided 
by  the  supreme  court  (Railroad  Co.  v.  Dow,  120  U.  S.  287, 
7  Sup.  Ct.  482),  in  which  case  it  was  said,  in  substance, 
that  such  a  provision  as  is  found  in  the  Nebraska  constitu- 
tion is  not  necessarily  indicative  of  a  purpose  to  make  the 
validity  of  every  issue  of  stock  or  bonds  by  a  corporation 
depend  upon  the  inquiry  whether  the  property  received 
therefor  was  of  equal  value  in  the  market  with  the  stock  or 
bonds,  and  in  which  it  was  further  held  that  such  provisions 
are  not  designed  to  prevent  corporations  from  exchanging 
their  stock  or  bonds  for  money,  property,  or  labor,  upon  such 
terms  as  they  think  proper,  provided  the  transaction  is  a  real 
one,  based  upon  a  present  consideration  which  is  deeiued 
adequate,  and  is  entered  into  for  a  legitimate  corporate  pur- 
pose, and  is  not  a  msre  device  to  evade  the  law,  and  ac2o:n- 
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plish  what  is  forbidden.  In  that  case,  as  in  the  one  at  bar, 
the  owners  of  a  certain  railroad  who  had  bought  the  same  at 
a  foreclosure  sale,  in  trust  for  mortgage  bondholders,  con- 
veyed it  to  a  new  company  that  had  been  formed  in  pur- 
suance of  a  plan  of  reorganization,  and  received  in  exchange 
all  the  stock  of  the  new  company  as  full  paid,  and  also 
mortgage  bonds  of  the  new  company  to  the  amount  of 
$2,600,000,  which  were  distributed  among  the  holders  of  the 
bonds  of  the  old  company,  and  were  taken  by  them  in 
exchange  for  the  old  securities.  The  transaction  in  question 
took  place  in  Arkansas,  under  a  provision  of  the  constitution 
of  that  state  (sections,  art.  12),  which  provided  that  **no 
private  corporation  shall  issue  stock  or  bonds,  except  for 
money  or  property  actually  received  or  labor  done;  and  all 
fictitious  increase  of  stock  or  indebtedness  shall  be  void.'* 
It  also  appeared  in  that  case,  from  admissions  contained  in 
the  pleadings,  that  the  property  which  had  been  acquired  by 
the  new  company  did  not  exceed  the  par  value  of  its  stock. 
The  transaction  was  sustained  notwithstanding  these  facts, 
the  court  saying,  in  substance,  that  it  did  not  fall  within  the 
prohibition  of  the  constitution;  that  the  owners  of  the  prop- 
erty and  franchises,  when  they  conveyed  the  same  to  the  re- 
organized company,  had  the  right  to  fix  the  terms  upon  which 
they  would  so  convey  it ;  that  all  that  was  done  was  to  form  a 
new  company  in  lieu  of  the  old,  with  substantially  the  same 
amount  of  stock  and  bonds  which  the  old  company  had  law- 
fully issued;  and  that,  in  so  far  as  the  pleadings  disclosed, 
there  had  been  no  fictitious  increase  or  issue  of  either  stock 
or  bonds,  within  the  true  intent  and  meaning  of  the  con- 
stitution. See,  also,  Continental  Trust  Co.  v,  Toledo,  St. 
ly.  &  K.  C.  R.  Co.,  82  Fed.  642-656.  These  observations 
in  Railroad  Co.  v,  Dow,  are  strictly  applicable  to  the  case  in 
hand,  and  should  be  decisive  of  the  present  controversy,  in 
view  of  what  has  already  been  said  concerning  the  averments, 
contained  in  the  defendant's  answer,  and  the  conditions 
which  appear  to  have  existed  when  the  reorganization  took 
place.     It  is  contended,  however,  that  a  different  construe- 
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tion  than  the  one  above  indicated  has  been  placed  on  section 
5  of  article  11  of  the  Nebraska  constitution  by  the  courts  of 
that  state,  and  that,  according  to  the  local  view  of  the  pur- 
pose and  effect  of  the  constitutional  inhibition,  the  securities 
which  are  now  in  question  are  null  and  void.  The  case  upon 
which  this  contention  appears  to  be  wholly  founded  (State  v. 
Atchison  &  N.  R.  Co.,  24  Neb.  143,  32  Am.  &  Eng.  R. 
Cas.  388,  38  N.  W.  43)  was  one  in  which  the  state  sought 
to  forfeit  the  charter  of  the  railroad  company  by  a  writ  of  quo 
warranto  for  acts  of  misuser  and  nonuser.  The  acts  which 
were  complained  of  by  the  state  consisted  in  becoming  con- 
solidated with  a  competing  railroad,  in  violation  of  the  con- 
stitution of  the  state,  and.in  executing  a  lease  whereby  the 
defendant  road  had  abandoned  the  exercise  of  its  public 
duties  and  franchises.  No  complaint  appears  to  have  been 
made  in  that  case  of  an  excessive  issue  of  bonds  or  stock; 
and,  in  view  of  the  issues  that  were  raised  by  the  pleadings, 
nothing  was  said  in  the  case  cited  which  can  be  regarded  as 
authoritative  upon  the  point  involved  in  the  present  con- 
troversy. In  the  case  at  bar  we  are  dealing  with  the  ques- 
tion whether  stock  and  bonds  which  were  issued 
vSiiSt?*JfsuSik  in   exchange    for   other   stock   and   bonds  not 

and  Bonds 

5hln*/eii?^"       shown  to  havc  been  invalid ,  and  in  pursuance  of  a 
SSJS"pro^8ion'.    reorganization   scheme   which,  for    aught  that 

appears,  was  entered  into  in  perfect  good  faith 
by  the  issuing  company,  should  be  adjudged  invalid  because 
at  the  time  of  the  exchange  the  cash  value  of  the  physical 
property  and  franchises  which  were  acquired  by  the  reorgan- 
ized  company  was  not  fully  equal  to  the  par  value  of  its  se- 
curities. This  question,  we  think,  should  be  answered  in  the 
negative,  for  reasons  already  stated,  since  we  find  nothing  in 
the  local  decisions  to  which  our  attention  has  been  directed 
which  serves  to  alter  that  conclusion. 

It  results  from  what  has  been  said  that  the  orders  and  the 
decree  from  which  the  appeals  were  taken  should  be 
afiBrmed,  and  it  is  so  ordered;  but  inasmuch  as  counsel  for 
the  appellee  has  suggested  in  this  court  that  it  is  considered 
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desirable  to  make  some  changes  in  the  provision  of  the  final 
decree  relative  to  the  appointment  of  appraisers,  to  make  the 
decree  more  nearly  comply  with  the  requirements  of  the  local 
law  regulating  judicial  sales  in  the  state  of  Nebraska,  the 
order  of  aflSrmance  will  be  accompanied  with  leave  to  the 
circuit  court  to  modify  or  amend  its  decree  in  the  respect 
last  stated  in  such  manner  as  it  may  deem  necessary  or 
advisable. 


People  ex  tel.  Loughran  et  aL 

V, 

Board  op  Railroad  Com'rs  of  State  op  New  York. 

{Court  of  Appeals  of  New  York^  March  14^  rSgg,) 

Railroad  Commissioners* — Permission  to  Abandon  Station— Cer- 
tiorari.— Where  the  board  of  railroad  commissioners  permit  the 
abandonment  of  a  railroad  station,  their  action,  as  a  judicial  one, 
is  subject  to  review  by  certiorari. 

Same— Same — Construction  of  Statute. — Under  a  statute  au- 
thorizing' the  board  of  railroad  commissioners  to  make  any  rea- 
sonable change  in  the  mode  of  operating  a  railroad  or  conducting- 
its  bu&iness  in  order  to  promote  the  security,  convenience,  and  ac- 
commodation of  the  public,  the  board  may  permit  the  abandonment 
of  a  railroad  station  on  the  ground  that  its  maintenance  is  an 
unreasonable  inconvenience  to  the  railroad  company. 

Same — Powers. — Such  board  has  no  power  to  enforce  a  contract 
between  certain  citizens  and  a  railroad  company,  by  which  the  com- 
pany agrees  to  stop  its  trains  at  a  certain  station. 

Questions  of  Fact — Appeal — Review. — Where  the  decision  of  the 
railroad  commissioners  permitting  a  railroad  station  to  be  abandoned 
has  been  approved  by  the  appellate  court,  such  decision  cannot  be 
reviewed  by  the  court  of  appeals  merely  upon  the  ground  that  they 
have  not  attached  sufficient  importance  to  the  public  convenience, 
as  compared  with  the  inconvenience  of  the  railroad  company;  a  deci- 
sion of  a  question  of  fact  by  the  appellate  court  being  conclusive. 

Appeal  by  relators  from  Third  department  appellate 
division  stipreme  court.     Affirmed, 

♦  See  notes^  8  Am.  &  £^ng.  R.  Cas.,  N.  S.,  613  et  seq. 
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Appeal  from  an  order  of  the  appellate  division  of  the 
supreme  court,  in  the  Third  judicial  department,  affirming  a 
determination  of  the  railroad  commissioners   granting  leave 

Case  stated         ^^  ^^  Ulster  &  Delaware  Railroad  Company 

to  abandon  Fair  street  station,  in  the  city  of 
Kingston.  This  proceeding  was  initiated  by  the  petition  of 
three  residents  and  freeholders  of  the  city  of  Kingston  to 
review  by  certiorari  the  proceedings  and  determination  of  the 
board  of  railroad  commissioners  in  relation  to  the  abandon- 
ment of  Fair  street  station,  in  that  city.  About  the  6th  of 
July,  1897,  the  relators  presented  their  petition  to  the  board 
of  railroad  commissioners,  alleging  that  the  Ulster  &  Dela- 
ware Railroad  Company  proposed  to  abandon  said  station, 
in  violation  of  an  agreement,  and  in  disregard  of  the  con- 
venience of  the  public,  and  asking  the  board  to  examine  into 
the  facts,  and  prohibit  the  threatened  abandonment.  A  few 
days  later  the  railroad  company  presented  its  petition  to  said 
board,  asking  leave  to  abandon  said  station.  Answers 
having  been  interposed  to  both  of  these  petitions,  the  pro- 
ceedings were  consolidated,  and  heard  as  one.  The  com- 
missioners made  a  personal  view  of  the  locality  affected, 
received  the  petitions  of  many  individuals,  both  for  and 
against  the  proposed  change,  swore  and  examined  numerous 
witnesses  produced  by  either  side,  and  finally  granted  the 
application  of  the  railroad  company.  The  return  shows  that 
the  tracks  of  the  Ulster  &  Delaware  Railroad  Company 
extend  from  the  city  of  Kingston,  in  the  county  of  Ulster,  to 
the  village  of  Stamford,  in  the  county  of  Delaware,  a  distance 
of  74  miles.  The  city  of  Kingston,  shaped  somewhat  like  a 
dumb-bell,  embraces  the  former  village  of  Rondout,  on  the 
Hudson  river,  and  the  former  village  of  Kingston,  connected 
by  a  long,  narrow  strip  of  territory  occupied  by  buildings. 
The  portions  which  formerly  were  villages  are  centers  of 
population  and  of  business,  and  since  the  construction  of  the 
railroad  there  has  been  one  station  at  Rondout,  to  accommo- 
date the  people  living  there,  and  another  for  a  time  at. 
Higginsville,  but  in  1882  changed  to  Fair  street,  toaccom- 
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modate  those  residing  in  the  former  village  of  Kingston.  The 
change  from  Higginsville  to  Fair  street  was  the  result  of  an 
agreement  made  in  1881  between  Thomas  Cornell,  as  presi- 
dent of  the  railroad  company,  and  a  committee  of  citizens, 
of  which  the  petitioners  herein  were  members.  That  agree- 
ment was  forthwith  embraced  in  the  following  heading  to  a 
subscription  paper,  to  wit:  *' Whereas,  the  Hon.  Thomas 
Cornell,  president  of  the  Ulster  &  Delaware  Railroad  Co., 
has  assured  a  committee  that  if  the  people  would  erect  a  depot 
building  at  the  foot  of  Vorhees  lane,  or  at  a  point  near  the 
head  of  Fair  street,  he  would  cause  the  trains  of  said  road  to 
stop  at  said  depot  [for  passenger  purposes,  in  consideration 
thereof,  we,  the  undersigned,  do  hereby  agree  to  pay  the 
sums  set  opposite  our  respective  names  for  the  purpose  of 
erecting  a  depot  building  at  the  head  of  Pair  street,  and  for 
constructing  the  roadway  and  other  necessary  work  to  com- 
plete the  extension  to  the  railroad  at  that  point.''  This  paper 
was  signed  by  47  persons  and  firms,  who  subscribed,  with 
one  cash  subscription,  the  sum  of  $3,800,  of  which  $3,345 
was  collected  and  used  for  the  purpose  of  extending  Fair 
street  to  the  railroad,  and  erecting  a  depot  at  that  place. 
Land  was  conveyed  to  the  railroad  company  for  a  depot 
building  and  grounds,  with  a  provision  in  the  deed  that  when 
the  land  ceased  to  be  used  for  that  purpose  it  was  to  revert 
to  the  grantors.  Subsequently  the  general  action  of  the 
oflScers  and  directors  of  the  railroad  company,  without  special 
reference  to  the  Fair  street  station,  **was  approved,  ratified, 
and  confirmed'*  at  an  annual  meeting  of  the  stockholders. 
For  fifteen  years  after  the  construction  of  the  depot  pursuant 
to  said  agreement,  the  passenger  trains  of  the  railroad  com- 
pany stopped  at  the  Fair  street  station.  This  was  an 
accommodation  to  a  large  number  of  people  residing  in  the 
old  village  of  Kingston,  and  to  a  still  larger  number  residing 
in  various  towns  of  Ulster  and  Delaware  counties.  This 
station  was  within  800  feet  of  the  court  house,  clerk's  office, 
surrogate's  office,  five  banks,  many  hotels,  schools,  and 
places  of  business.     There  were,  however,  two  other  stations 
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within  the  corporate  limits  of  the  city, — one  at  the  terminus 
in  Rondouti  and  the  other  at  the  junction  of  the  Ulster  & 
Delaware  with  the  West  Shore  and  the  Walkill  Valley 
Railroads,  where  there  is  a  union  depot.  The  station 
at  Rondout  is  nearly  three  miles  from  the  center  of 
the  former  village  of  Kingston,  and  the  union  depot  is 
ahout  one  mile  therefrom,  but  is  connected  therewith  by 
a  street  railroad.  Neither  of  these  stations  accommodated 
many  thousands  of  people,  who  were  in  the  habit  of  getting 
on  and  off  the  cars  at  the  Fair  street  station.  Those  from 
the  country  who  wished  to  reach  the  court  house  or  vicinity 
would  be  compelled,  without  the  Fair  street  station,  to  pay 
more  fare,  and  stop  at  least  a  mile  further  from  the  place 
where  they  wanted  to  go,  while  the  inhabitants  of  the  former 
village  of  Kingston  would  have  to  go  a  mile  out  of  their  way» 
to  the  union  depot,  and  pay  fare  on  the  railroad,  in  order  to 
ride  back  again  to  a  point  near  their  own  homes,  where  for 
years  they  had  been  accustomed  to  take  the  cars.  The  aggre- 
gate loss  of  time  and  money  each  year  would  necessarily  be 
large,  when  the  number  of  people  thus  inconvenienced  is 
considered.  The  inconvenience  to  the  railroad  company  is 
the  expense  of  maintaining  the  Fair  street  station,  which  has 
become  somewhat  out  of  repair,  and  the  interference  with  its 
business,  especially  the  summer  traffic,  which  is  the  chief 
part  of  its  passenger  business,  by  stopping  its  trains  at  Fair 
street.  The  railroad  commissioners  granted  the  application 
of  the  railroad  company,  and  gave  as  their  main  reason  that 
a  small  local  railroad  should  not  be  burdened  with  the 
expense  of  maintaining  three  stations  for  the  use  of  a  small 
city.  The  determination  of  the  commissioners  was  affirmed 
by  the  appellate  division  unanimously,  and  the  relators 
appeal  to  this  court. 

G,  D.  B.  Hasbroucky  for  appellants. 
Lewis  E.  Carry  for  respondents. 

Vann,  J.  (after  stating  the  facts).     Authority  for  the  dis - 
continuance  of  the  station  in  question  is  found  in  the  railroad 
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law,  which  provides  that  '^no  station  established  by  any  rail- 
road corporation  for  the  reception  or  delivery  of  passengers 
or  property,  or  both,  shall  be  discontinued  without  the  con- 
sent of  the  board  of  railroad  cpmmissioners  first  had  and 
obtained."  Laws  1890,  c.  565,  as  amended  by  Laws  1392, 
c.  676,  §  34.  It  is  further  provided  by  section  157  of  the 
same  law  that  ''the  board  shall  have  power  to  adminster 
oaths  in  all  matters  relating  to  its  duties,  so  far  as  necessary 
to  enable  it  to  discharge  such  duties,  shall  have  general 
supervision  of  all  railroads  and  shall  examine  the  same  and 
keep  informed  as  to  their  condition,  and  the  manner  in  which 
they  are  operated  for  the  security  and  accommodation  of  the 
public  and  their  compliance  with  the  provisions  of  their 
charters  and  of  law."  The  principle  to  govern  the  action  of 
the  commissioners,  as  laid  down  in  section  161,  is  that  if  any 
change  **in  the  mode  of  operating  the  road  or  conducting  its 
business,  is  reasonable  and  expedient  in  order  to  promote  the 
security,  convenience  and  accommodation  of  the  public," 
they  are  required  to  give  orders  accordingly,  and  it  is  made 
**the  duty  of  the  corporation,  person  or  persons  owning  or 
operating  the  railroad  to  comply  with  such  decisions  and 
recommendations  of  the  board  as  are  just  and  reasonable.  If 
it  fails  to  do  so  the  board"  is  directed  to    '^present  the   facts 

• 

in  the  case  to  the  attorney  general  for  his  consideration  and 
action,  and"  also  to  * 'report  them  in  its  annual  or  in  a  special 
report  to  the  legislature."  By  section  162  power  is  conferred 
upon  the  supreme  court  at  special  term,  **in  its  discretion,  in 
all  cases  of  decisions  and  recommendations  b}'  the  board 
which  are  just  and  reasonable  to  compel  compliance  therewith 
by  mandamus,  subject  to  appeal  to  the  general  term  and  the 
court  of  appeals,  and  upon  such  appeal,  the  general  term  and 
the  court  of  appeals  may  review  and  reverse  upon  the  facts 
as  well  as  the  law."  By  other  sections  authority  is  conferred 
upon  the  board  to  act  in  relation  to  questions  arising  between 
intersecting  roads,  tfie  precedence  of  trains  thereat,  altering  or 
reducing  the  rate  of  freight  or  fare,  the  erection  of  safeguards, 
intersecting  switches  and  signal  devices,  consent  to  the  con- 
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struction  of  new  railroads,  the  method  of  crossing  streets  by 
a  new  railroad,  or  the  crossing  of  existing  railroads  by  new 
streets,  the  consolidation  and  lease  of  parallel  lines,  the 
change  of  motive  power  by  street -surface  railroads,  and  the 
like.  Railroad  Law,  §§  35,  36,  38,  49,  50,  55,  57,  59,  59a,  60, 
61,  62,  63,  66,  67,  68, .69,  80,  83,  100,  103,  150  to  166,  inclusive. 
When  the  orders  of  the  board  relate  to  the  giving  of  per- 
mission to  do  or  refrain  from  doing  certain  acts,  nothing 
further  is  required  to  make  the  order  effective;  but  when  the 

orders   are   affirmative   requirements,  directing 
Commissioners-   certain  thiugs  to  be  done,  they  are  in  the  nature 

Pemusslon  to 

-cwUoMtfL'^'***"    of  recommendations,  which  may  be  enforced,  if 

reasonable  and  expedient,  in  order  to  promote 
the  convenience  of  the  public,  by  the  supreme  court  at 
special  term,  subject  in  such  cases  to  the  right  of  appeal  in 
the  usual  way,  expressly  conferred.  Such  appeals,  however, 
are  from  the  determination  of  the  special  term,  and  not  of  the 
commissioners.  No  right  to  review  the  determinations  of  the 
commissioners  is  expressly  conferred  by  statute,  and  the 
respondent  insists  that  the  action  and  decision  of  the  board 
as  to  the  Fair  street  station  were  in  the  discharge  of  a  legis- 
lative or  ministerial  function,  and  hence  not  open  to  review 
by  certiorari,  A  common -law  writ  of  certiorari  may  be  issued 
to  review  the  judicial  determinations  of  inferior  tribunals  and 
officers,  acting  judicially  under  the  authority  of  a  statute,  to 
correct  errors  of  law  affecting  the  property  or  rights  of  the 
parties.  People  z/.  Walter,  68  N.  Y.  403,  408;  People  v, 
Jones,  112  N.  Y.  597,  20  N.  E.  577;  People  v.  Board  of 
Assessors  of  City  of  Brooklyn,  39  N.  Y.  81,  88;  People  v. 
Goodwin,  5  N.  Y.  568;  Wildy  v,  Washburn,  16  Johns.  49; 
Star  v.  Trustees,  6  Wend.  561^.  lu  consenting  to  the  dis- 
continuance of  the  station  in  question,  we  think  the 
board  of  railroad  commissioners  acted  judicially.  As 
was  said  in  People  v.  New  York,  L.  E.  &  W.  R.  Co., 
104  N.  Y.  58,  65,  29  Am.  &  Eng.  R.  Cas.  480,  9  N. 
E.  856  859:  *'By  creating,  the  statute  recognizes  the  ne- 
cessity for  such  a  tribunal,  to  adjust  conflicting  interests  and 
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controversies  between  the  people  and  the  corporation.  It  has 
clothed  it  with  judicial  powers  to  hear  and  determine,  upon 
notice,  questions  arising  between  these  parties.''  The  action  of 
the  board  clearly  was  not  legislative,  for  it  was  not  in  the  na- 
ture of  makng  a  law,  but  of  determining  a  controversy.  It  was 
not  ministerial,  because  the  commissioners  were  not  required 
by  law  to  do  a  ^ecified  act  in  a  specified  way  upon  a  given 
state  of  facts,  without  regard  to  their  own  judgment  as  to  the 
propriety  of  the  act,  and  with  no  power  to  exercise  discretion. 
People  V.  Commissioners  of  Land  Ofl&ce,  149  N.  Y.  26,  43  N. 
E.  418.  It  was,  however,  judicial,  because  the  law  impliedly 
required  them  to  decide  a  question  of  fact,  and  to  exercise 
their  judgment,  upon  evidence,  in  determining  whether  the 
consent  should  be  given  or  not.  The  question  was  between 
the  convenience  of  the  public  patronizing  the  station,  and  the 
inconvenience  to  the  railroad  company  in  maintaining  the 
station  and  stopping  its  trains  thereat.  While 
the   statute   mentions   the   public    convenience     construction  of 

^  statute. 

only,  in  a  broad  sense  the  convenience  of  the 
public  includes  the  convenience  of  the  railroad  company,  also, 
because  the  real  interest  of  the  public  cannot  be  promoted  by 
imposing  an  unreasonable  inconvenience  upon  the  railroad. 
The  question  involved  a  wide  range  of  investigation,  and 
was  the  subject  of  much  conflicting  testimony.  A  great  vari- 
ety of  facts  was  proved,  tending  strongly  to  show  that  the 
public  convenience  would  be  greatly  promoted  b}'  the  con- 
tinuance of  the  station.  Facts  were  also  proved  tending  to 
show  inconvenience  and  expense  to  the  railroad,  unless  con- 
sent should  be  given  to  the  discontinuance  of  the  station. 
The  board  had  express  power  to  subpoena  witnesses,  admin- 
ister oaths,  and  to  conduct  an  investigation,  not  only  judi- 
cial in  form,  but  in  nature;  and  upon  the  evidence  taken,  as 
well  as  upon  their  view  of  the  locality,  to  decide  whether, 
under  all  the  circumstances,  the  prayer  of  the  citizens  or  of 
the  corporation  should  be  granted.  Railroad  Law,  §  157. 
While  there  is  no  express  provision  in  the  statute  for  notice 
to  the  citizens  interested,  there  is    an  express  provision  for 
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Brown,  J.  On  the  10th  day  of  January,  1895,  the  railway 
company  filed  in  the  district  court  of  the  Forty -Fifth  judicial 
district,  Bexar  county,  its  petition  against  William  Davis, 
^     „,  ,  ^  J.    C.   Davis,    M.    T.    Davis,    M.  Davis,  J.  G. 

Oase  stated.  ' 

Fry,  J.  S.  Fry,  J.  R.  Tendick,  James  R.  Davis, 
John  Harrington,  William  Fry,  A.  J.  Fry,  George  Daily,  S. 
Massey,  and  William  A.  Harrington.  The  petition  alleged, 
in  substance,  that  the  defendants  were  in  the  possession  of 
.certain  properties  of  the  corporation,  including  its  stock 
subscriptioh  and  $360,000  of  its  first  mortgage  bonds,  and 
prayed  for  a  writ  of  injunction  against  the  defendants  to 
prevent  interference  with  the  plaintiff's  possession  of  the 
said  property,  and  also  to  prohibit  the  defendants,  their 
servants,  agents,  and  employees,  to  dispose  of,  damage, 
injure,  or  incumber  the  said  bonds,  stock  certificates,  or 
other  property,  etc. ;  also,  for  a  writ  of  mandamus  requiring 
the  defendants  to  deliver  to  the  plaintiffs  the  bonds,  stock 
certificates,  books,  papers,  accounts,  money,  and  all  other 
property  belonging  to  the  corporation.  The  petition  was 
sworn  to,  and  on  the  10th  day  of  January,  1895,  the  judge 
directed  the  clerk  to  issue  the  writ  of  mandamus,  and  a  notice 
to  the  defendants  to  show  cause  why  the  injunction  should 
not  be  granted.  On  the  16th  day  of  January,  1895,  the 
defendants  filed  their  original  answer,  the  contents  of  which 
need  not  be  here  stated,  and  on  that  day  the  district  judge 
ordered  the  clerk  to  issue  a  writ  of  injunction,  enjoining  the 
defendants  from  interfering  with  R.  E.  Sadler,  the  secretary 
of  the  plaintiff  corporation,  in  the  possession  of  any  of  the 
books  and  property  named,  and  from  interfering  with  J. 
Brown  King,  the  treasurer  of  the  corporation,  in  the  posses- 
sion and  control  of  any  money,  financial  account  books,  etc. 
On  January  25,  1895,  the  plaintiff  filed  an  amended  petition, 
naming  the  same  defendants,  and  added  thereto  as  defendants 
John  Scott,  H.  O.  Engelke,  George  DuUnig,  and  J.  S. 
McNeill.  In  addition  to  the  averments  of  the  original  peti- 
tion, it  was  alleged  that  Clifford  was  the  president  of  the 
corporation,   Sadler  the  secretary,   and  King  the  treasurer,. 
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and,  as  such  oflBcers,  they  were  entitled  to  the  possession  of 
the   property  of  the  company;  that  the  defendants  were  in 
possession   of  the  property,   except    that  which   had   been 
delivered  under  the  court's  order,  without  authority  of  law, 
and   without   authority  from    the  company;    that  they  had 
$360,000  in  mortgage  bonds  of  the  company  in  their  posses- 
sion ;  that  the  board  of  directors  had  removed  William  Davis 
from  the  presidency  of  the  company  on  the  9th  day  of  Jan- 
uary,   1895,    for    misconduct,    and  had    appointed    Clifford 
general  manager  of  the  road, — and  prayed  for  a  mandatory 
writ  of  injunction,  enjoining  defendants  from  disposing  of  or 
incumbering  the  bonds,  etc.     Upon  this  petition,  the  court 
ordered    the   writ   to   be    issued,    with    certain    limitations 
embraced  in  the  order  of  January  24,  1895.     The   plaintiff 
filed  its  second  amended  original  petition  on   February   20, 
1895,  reiterating  the  allegations  of  the  original  and  amended 
petitions.      In    addition,    it  charged   that    the    defendants 
William   Davis,    J.    G.    Fry,  J.  S.    Fry,  James  R.    Davis, 
William  D.  Davis,  J.  E.  Davis,  Henry  Brashear,  James  M. 
Dolan,  and  M.  T.  Davis  are  in  possession  of  certain  shares, 
purporting  to  be  the  capital  stock  of  the  plaintiff  corporation, 
in  amounts  stated  in  the  petition,  and   represented   that  the 
shares  were  illegal,  fraudulent,  and  void,  issued  in  violation  of 
law,  without  the  corporation  having  received  value  therefor  in 
cash  or  services,  and  that  the  said  shares  were  issued  without 
the  authority  or  consent  of  the  board  of  directors,  but  that  the 
said  board  of  directors  had  ordered  the  same  to  be  canceled. 
It  was  alleged  that  the  shares  of  stock  claimed  by  the  defend- 
ants had  never  been  authorized  by  the  railroad  commission 
of  Texas  or  the  secretary  of  state  of  Texas,  and  that  the  issue 
of  stock  greatly  exceeds  the  value  of  the  property  of  said 
company.     It  was  alleged  that  the  illegal  stockholders  had 
called  a  meeting  for  the  purpose  of  voting  said  illegal  stock, 
and  thereby  to  elect  themselves  directors,  and  get  control  of 
the  business  of  the  company.     A  mandatory  injunction  was 
prayed   for  to  protect  the  plaintiff  in  the  possession  of  the 
property,  and  for  an  ancillary  writ  of  injunction,  enjoining 
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the  defendants  (naming  them  and  their  assigns)  from  voting 
said  stock  at  said  special  meeting,  and  from  calling  or  hold- 
ing any  meeting  of  stockholders  of  the  said  company  under 
and  by  virtue  of  the  said  stock.     The  judge  ordered  the  writ 
of  injunction  to  issue  as  prayed  for.     The  defendants  in  this 
suit  (the  plaintiffs  in  error  here)  applied  to  the  district  court 
for  the  Thirty-Seventh  judicial  district  of  the  state  of  Texas 
to  appoint  a  receiver  for  the  sai&  railroad   company,  which 
was  done,  and  the  property  of  the  said  company  was  placed 
in  the  possession  of  the  receiver.     On  April  8,  1897,  more 
than  two  years  after  the  last  order  had  been  entered  in  the 
case,  the  defendants  moved  to  dissolve  the  injunction  granted 
on  the22d  day  of  February,  1895.     In  the  motion  to  dissolve 
the  injunction  the  appointment  of  the  receiver  and  sale  of  the 
property  are  alleged,  and  it  is  averred  that  the  injunctions 
are  thereby    rendered  unnecessary.     After  this  motion  was 
filed  the   district  court  for  the  Forty -Fifth  district  made  an 
order  transferring  the  case  to  the  district  court  of  the  Thirty - 
Seventh  judicial  district,  in  which  the  receivership  was  pend- 
ing.    On   the  9th  day  of  June,  1897,  the  plaintiffs  in  error 
filed    in   the   district    court    of  the   Thirty -Seventh  judicial 
district  an  original  amended  answer,  containing  substantially 
the  allegations  embraced  in  the  orfginal  answer,  with  aver- 
ments to  meet  the  additional  charges  made  in  the  plaintiff's 
amended  petition.     The  amended  answer  denied  that  William 
Davis  had  ever  been  legally  removed  from  the  ofl&ce  of  presi- 
dent of  the  plaintiff  corporation,  and  denied  that  Clifford  had 
ever  been  legally  elected  president  of  the  corporation,  charg- 
ing that   he   had  no  right  to  the  possession  of  the  property. 
They   denied  that  they  had  possession  of  the  $360,000  in 
bonds  of  the  corporation,  as  charged  in  plaintiff's  petition, 
but   admitted  that  they   had   turned  over  to  the  contractors 
who  constructed  the   railroad  $230,000  of  the  said  bonds  in 
payment   for  the   work  done.     The   answer  denied  that  the 
board   of   directors   of  the   corporation  had  been  lawfully  in 
session  since  the  8th  day  of  January,  1895,  but  averred  that 
the  directors  had  met  as  conspirators  for  the  purpose  of  get- 


Am  &  Eng  RAILROAD  COMMISSIONERS  453 

R  Cas 

Davis  V.  San  Antonio,  etc.,  Ry.  Co 

ting  possession  and  control  of  the  property  of  the  corpora- 
tion. The  answer  admitted  that  William  Davis  and  others 
had  possession  of  the  shares  of  stock  charged  by  the  plaintiff's 
petition  but  alleged  that  the  certificates  of  stock  were  regu- 
larly issued,  by  order  of  the  board  of  directors  of  the  railroad 
company,  for  money  paid  and  services  rendered  to  the  cor- 
poration, as  required  by  the  constitution  and  laws  of  the  state 
of  Texas.  The  answer  avers  that  after  the  corporation  was 
duly  organized  the  board  of  directors  met  in  regular  meeting, 
at  the  ofiBce  of  the  company  in  Texas,  and,  by  a  lawful 
proceeding  authorized  certificates  of  stock  to  issue  to  the 
different  persons  named  for  the  amounts  specified,  and 
that  the  said  board  of  directors  authorized  and  empowered 
the  president  and  other  officers  of  the  company  to  issue  and 
deliver  the  shares  of  stock  which  the  defendants  hold  and 
claim,  and  that  the  officers  of  the  railroad  company  made  up 
a  statement,  as  required  by  the  statute,  showing  all  of  the  facts 
with  reference  to  the  issuance  of  the  said  stock,  and  deposited 
the  same  with  the  railroad  commission  of  Texas.  It  is  denied 
that  the  railroad  commission  had  any  authority  to  annul  the 
said  stock,  and  it  is  insisted  that  the  said  stock  had  never 
been  lawfully  canceled  or  in  any  wise  annulled.  The  answer 
alleges  that  the  railroad  property  had  been  sold  under  order 
of  the  district  court  by  the  receiver,  and  delivered  to  the  pur- 
chaser, upon  condition  that  the  court  would  resume  possession 
of  the  property  in  case  the  purchaser  failed  to  pay  the  purchase 
money  as  prescribed  by  the  order  of  the  court.  It  was  denied 
that  the  sale  was  legal  and  binding  upon  the  defendants, 
but  no  facts  are  alleged  showing  such  illegality.  On  the  5th 
of  August,  1897,  the  plaintiff  filed  an  amended  original  peti- 
tion, denying  the  allegations  of  the  defendants'  answer,  and 
averring  that  the  stock  claimed  by  the  defendants  was  issued 
in  violation  of  law,  and  was  void;  that  the  plaintiif  was 
never  paid  for  the  same  in  money  or  services,  and  that  the 
amount  of  the  stock  was  in  excess  of  the  value  of  the  com- 
pany's property  when  issued,  and  was  not  authorized  by  the 
railroad  commission ;  that  the  authority  to   issue  the  stock 
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claimed  by  defendants  was  revoked  by  the  railroad  commis- 
sion January  29,  1895,  and  other  shares  of  stock  authorized, 
which  are  alleged  and  set  out  in  detail  in  the  supplemental 
petition;  that  the  stock  authorized  by  the  railroad  commis- 
sion had  been  regularly  issued,  and  was  registered  with  the 
secretary  of  state.  The  supplemental  petition  then  sets  up 
the  facts  with  regard  to  the  placing  of  the  property  in  the 
hands  of  a  receiver,  the  order  of  sale  by  the  receiver,  the 
purchase  of  the  property  by  Bergstrom,  trustee,  and  the  con- 
firmation of  the  sale  by  the  court.  It  is  alleged  that  a  deed 
to  the  property  was  ordered  by  the  court  to  be  made  to  Oscar 
Bergstrom,  trustee,  and  possession  of  the  property  delivered 
to  him,  with  a  right  in  the  court  to  retake  possession,  should 
the  trustee  fail  to  pay  the  balance  of  the  purchase  money 
when  due.  The  supplemental  petition  contained,  in  proper 
order,  the  following  exceptions  to  defendants'  answer:  (l) 
Said  answer  nowhere  states  that  defendants*  alleged  shares  of 
stock  were  authorized  by  the  railroad  commission  of  Texas, 
and  registered  by  the  secretary  of  state ;  (2)  said  answer 
seeks  to  attack  collaterally  the  orders  of  the  railroad  commis- 
sion. On  the  4th  day  of  October,  1897,  the  defendants 
presented  to  the  district  court  for  the  Thirty -Seventh  judicial 
district  a  motion  to  dissolve  the  injunctions  theretofore 
issued,  whereupon  the  plaintiff  insisted  upon  being  permitted 
first  to  present  the  exceptions  above  quoted ;  and,  over  objec- 
tions of  defendants,  the  court  took  up  the  exceptions  to  the 
defendants'  answer,  and  sustained  a  general  demurrer  and 
the  two  exceptions  to  the  defendants'  answer.  The  defend- 
ants declined  to  amend  their  answer,  whereupon  the  court 
entered  its  judgment,  holding  **that  the  defendants  are  not 
entitled  to  have  a  hearing  upon  the  merits  of  the  case  on 
their  motion  or  answer,  for  the  reasons  expressed  in  said 
exceptions,  without  amending  in  the  particular  mentioned  in 
said  first  and  third  exceptions."  The  court  then  proceeded 
to  enter  judgment  perpetuating  the  injunctions  theretofore 
granted  in  the  cause,  whereby  the  defendants  were  enjoined 
perpetually  from  voting  any  of  the  shares  of  stock  set  out  in 
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the  said  writ  of  injunction,  which  are  the  shares  in  con- 
troversy in  this  suit.  The  court  of  civil  appeals  affirmed 
that  judgment.     44  S.  W.  1012. 

It  is  claimed  that  all  the  property  belonging  to  the  corpo- 
ration has  been  sold  and  delivered  to  the  purchaser,  that  the 
corporation  is  insolvent,  and  that  the  stock  of  the  defendants 
was  canceled  by  the  sale,  whereby  the  subject-matter  of 
litigation  has  ceased  to  exist,  wherefore  this  court  should 
not  entertain  jurisdiction  for  the  purpose  of  determining  an 
abstract  question  of  law,  or  adjusting  the  costs  of  litigation 
between  the  parties.  Lacoste  v.  Duffy,  49  Tex.  767  ;  Gordon 
V,  State,  47  Tex.  208;  Robinson  v.  State,  87  Tex.  562,  29  S. 
W.  649. 

Article  4584d,  Rev.  St.,  reads  as  follows:  ** Every  judicial 
or  other  sale  of  any  railroad  in  this   state  hereafter  made, 
which   shall  have   the  effect  to  discharge  the 
property  so  sold  from  liability  in  the  hands  of  ?oSJeuatfon?f 

,,,.,-  ,    stock— statute. 

purchasers  tor  claims  for  damages,  unsecured 
debts,  or  junior  mortgages  against  such  railroad  company  so 
sold  out,  shall  have  the  effect  to  annul  and  cancel  all  claims 
of  every  stockholder  therein  to  any  share  in  the  stock  of 
such  railroad.''  The  question  arises,  did  the  sale  of  the 
property  of  the  corporation  terminate  the  rights  of  the 
defendants  in  the  shares  of  stock  claimed  by  them,  so  that 
there  no  longer  exists  a  subject-matter  of  litigation  between 
the  parties  in  this  case?  If  the  sale  were  absolute  and  com- 
pleted, the  effect  of  the  statute  above  quoted  would  be  to 
annul  the  stock  claimed  by  the  defendants,  as  well  as  all 
stock  in  the  corporation,  and  there  would  be  no  subject  for 
judicial  determination ;  but,  from  the  allegations  of  both  the 
plaintiff  and  the  defendants,  it  appears  that  the  confirmation 
of  the  sale  was  upon  the  expressed  condition  that  the  court 
would  resume  possession  and  control  of  the  property  in  case 
the  purchaser  failed  or  refused  to  pay  the  purchase  money. 
It  is  not  alleged  that  the  purchase  money  has  been  paid,  or 
that  the  sale  has  been  completed,  or  that  the  court  has 
relinquished    its  right    to    resume  control    of  the  property. 
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Under  these  conditions,  it  might  become  important  to  the 
corporation,  and  therefore  to  all  the  lawful  stockholders  in 
it,  that  the  court  should  assert  the  right  to  resume  and  exer- 
cise control  over  the  property,  in  which  event,  if  the  defend- 
ants* stock  be  lawful,  they  would  be  entitled  to  participate 
equally  with  other  stockholders  in  determining  the  action  to 
be  taken  by  the  corporation.  If  the  stock  claimed  by  the 
defendants  was  canceled  by  the  sale  of  the  property,  then  all 
of  the  stock  of  the  corporation  shared  the  same  fate.  In 
that  state  of  case,  the  corporation  was  left  without  any 
interest  to  be  protected, — the  subject  of  litigation  no  longer 
existed ;  and  the  court  could  not  have  entered  judgment  for 
plaintiff,  but  should  have  dismissed  the  case.  Likewise,  if 
the  conditions  were  such  that  a  contingency  might  arise  in 
which  it  should  be  important  to  the  corporation  that  illegal 
stock  should  not  be  used  to  its  disadvantage,  then  it  would 
be  equally  true  that  under  such  conditions  it  would  be 
important  to  the  defendants,  if  their  stock  be  lawful  that 
they  should  be  premitted  to  vote  it.  If  plaintiff  was  entitled 
to  be  protected  against  the  stock  if  illegal,  the  shareholders 
were  equally  entitled  to  vote  it  if  valid.  The  plaintiff 
insisted  upon  a  perpetuation  of  the  injunction  in  order  to 
protect  its  rights,  thereby  asserting  that  a  state  of  facts 
might  arise  in  which  the  stockholders  would  have  interests 
to  be  protected.  The  court  which  had  jurisdiction  over  the 
receivership,  with  the  power  to  resume  control  of  the  prop- 
erty, determined  that  it  was  necessary  for  the  protection  of 
the  plaintiff  that  the  injunction  should  be  perpetuated. 
These  are  significant  facts,  for  we  will  not  presume  that  the 
court  entered  a  useless  judgment,  or  undertook  to  adjudicate 
dead  issues.  The  zeal  with  which  the  plaintiff  pressed 
the  suit,  and  the  vigor  with  which  the  court  applied  the 
remedy  of  injunction,  indicate  that  at  the  trial  the  shares  of 
defendants  were  regarded  as  dangerous  to  plaintiff ;  and,  if 
so,  the  sub  ect  of  litigation  had  not  expired.  If  it  clearly 
appeared  that  the  stock  of  the  corporation  was  canceled,  this 
court  would  proceed  no  further,  but  it  does  not  so  appear; 
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and  we  cannot  deny  to  the  defendants  the  right  to  have  a 
revision  of  errors  committed  in  the  application  of  the  extra  - 
ordinary  remedy  of  a  perpetual  injunction,  which  virtually 
annulled  their  shares  of  stock  without  the  semblance  of  a 
trial. 

The  judgment  in  this  case  is  based  upon  the  proposi- 
tion that  the  answer  of  defendants  presented  no  defense  to 
plaintiff's  action,  because  it  did. not  aver  that  the  shares  of 
stock  .claimed  by  them  were  issued  by  authority 

-  J  i_         .1  •!  -I  •         Stock— Authority 

of,  or  were  approved  by,  the  railroad  commis-  of  RHiiro»d com- 

'  *^*^  -^  '  miMion- statute. 

sion.  Article  4584k  of  the  Revised  Statutes  is 
in  the  following  language:  **Every  certificate  of  stock  in 
any  railroad  company  and  every  bond  and  otlier  evidence  of 
debt  operating  as  a  lien  upon  the  property  of  such  railroad 
company  which  shall  be  made,  issued  or  sold  without  a 
compliance  with  this  chapter,  shall  be  void."  Article  4584g, 
prescribes  with  great  particularity  what  the  board  of  direct- 
ors and  officers  of  a  railroad  corporation  must  do,  to 
authorize  its  secretary  to  issue  certificates  of  stock  to  the 
subscribers.  The  board  of  directors  must  meet  in  person,  in 
the  state  of  Texas,  at  the  principal  office  of  the  corporation, 
and  make  a  list  of  the  subscribers  to  its  stock,  showing  the 
number  of  shares  subscribed  for  by  e;ich,  the  amount  of 
stock  represented  by  each  share,  and  the  amount  actually 
paid,  labor  done,  or  property  received  on  each  share  of  stock, 
giving  to  each  name  on  the  list  a  number;  and  **the  presi- 
dent of  the  board,  or  presiding  officer  of  the  meeting  at 
which  the  issuing  of  such  certificates  of  stock  is  authorized, 
shall  make  a  certificate  to  said  statement  to  the  efiect  that 
the  same  is  correct,  and  that  the  amount  of  money  paid, 
labor  done  and  property  received,  as  stated,  is  correct,  and 
shall  sign  the  same  in  person.  Such  statement  shall  there- 
upon be  entered  at  large  upon  the  minutes,  and,  after  having 
the  seal  of  the  company  affixed  thereto,  shall  be  attested  by 
the  secretary  of  the  company  and  deposited  with  the  railroad 
commission,  and  by  it  filed  and  preserved  in  the  office.  The 
secretary  of  the  company  shall  then  be  authorized  to  make 
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out  and  deliver  to  each  stockholder  in  said  list  a  certificate 
corresponding  with  the  said  statement  in  number,  name, 
number  of  shares,  amount  of  stock  represented  by  each 
share,  and  the  amount  of  money  or  its  equivalent  paid  upon 
each  share,  which  certificate  shall  be  signed  by  the  president 
of  the  said  railroad  company,  attested  by  the  secretary,  with 
the  seal  of  the  said  company  afl&xed.  *  *  *  In  no  event 
shall  the  stock  exceed  the  value  of  the  railway  property,  and 
the  correct  aggregate  amount  of  stock  so  issued  by  each  rail  - 
way  company  shall  be  certified  to  and  registered  in  the  office 
of  the  secretary  of  state  by  or  at  the  instance  of  the  railroad 
commission.'*  The  answer  alleged  a  compliance  in  every 
particular  with  the  requirements  of  this  article,  and  denied 
that  the  amount  of  stock  issued  exceeded  the  value  of  the 
property.  The  foregoing  article  plainly  imposes  upon  the 
railroad  commission  the  performance  of  two  ministerial 
duties  with  reference  to  the  stock  of  railroad  companies: 
(1)  To  receive  and  preserve  the  statement  of  the  stock 
required  to  be  made  out  by  the  directors,  certified  and  pre- 
sented to  it  by  the  president  of  the  corporation;  (2)  to  cause 
the  aggregate  amount  of  the  stock  issued  by  the  company  to 
be  registered  in  the  office  of  the  secretary  of  state.  The  per- 
formance of  these  mijiisterial  duties  does  not  involve  the  ex- 
ercise of  the  power  to  authorize  or  prohibit  the  issuing  of  the 
certificates  of  stock,  nor  does  it  involve  the  authority  to  annul 
such  shares  when  once  issued  and  delivered.  The  secretary 
of  the  company  does  not  derive  his  power  to  issue  and  deliver 
the  shares  of  stock  from  the  acceptance  by  the  railroad  com- 
mission of  the  statement  required  by  law,  but  the  authority 
to  make  the  issue  is  conferred  upon  the  secretary  of  the  cor- 
poration by  the  law  upon  compliance  with  its  terms.  No 
possible  construction  of  the  language  of  the  article  can  so 
expand  it  as  to  embrace  within  its  terms  authority  for  the 
railroad  commission  to  interfere  with  or  control  the  corpora- 
tion in  issuing  certificates  representing  the  stock  subscribed 
for.  If,  without  the  consent  of  the  shareholders,  the  railroad 
commission  undertook  to  authorize  or  prohibit  the  issuing  of 
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the  Stock  in  this  company,  or  to  annul  such  shares  of  stock 
when  once  issued,  it  usurped  authority  not  conferred  upon  it 
by  the  laws  of  the  state;  audits  acts  were  null  and  void, 
and  may  be  attacked  in  any  proceeding  wherein  their 
validity  is  in  question. 

The  district  court  erred  in  sustaining  the  demurrer  and 
exceptions  to  the  defendants*  answer,  and  in  entering  judg- 
ment perpetuating  the  injunctions  without  trial  upon  the 
merits  of  the  case,  and  the  court  of  civil  appeals  erred  in 
affirming  that  judgment.  It  is  therefore  ordered  that  the 
judgments  of  the  district  court  and  of  the  court  of  civil 
appeals  be  reversed,  and  that  this  cause  be  remanded  to 
the  district  court  of  the  Thirty -Seventh  judicial  district  for 
further  trial,  and  that  the  plaintiffs  in  error  recover  of  the 
defendant  in  error  all  costs  in  the  court  of  civil  appeals  and 
in  this  court. 


East  St.  I^ouis  Connecting  Ry.  Co.  et  aL 

V. 

Jarvis. 

{Circuit  Court  of  Appeals^  Seventh  Circuit,  March  28  y  i8g^,) 

Leases— Liability  of  Third  Party  for  Rent. — The  bill  was  brought 
to  recover  rental  claimed  to  be  due  upon  a  lease  to  the  B.  Co.  ;  and 
there  was  neither  privity  of  contract  nor  privity  of  estate  charged 
or  shown  between  the  lessor  company  and  the  W.  F.  Co., — joined  as 
a  defendant ;  but  the  sole  ground  upon  which  liability  for  the  rental 
was  imputed  to  the  W.  F.  Co.  was  this :  that  by  reason  of  its  owner- 
ship of  the  stock  of  the  E.  Co.  it  received  all  the  gross  earnings  of 
the  latter  company,  of  which  it  kept  an  account,  and  that  it  falsi- 
fied that  account,  so  as  to  show  that  the  lessor  company  should 
receive  a  less  sum  as  rental  than  that  to  which  it  was  entitled.  The 
lessor  company,  however,  had  no  interest,  legal  or  equitable,  in  such 
gross  earnings,  but  under  certain  conditions  the  amount  of  the 
gross   earnings   was  to  be  the   standard   by  which   the  quantum  of 
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rental  was  to  be  measured.  Held,  that  the  decree  adjudging  the 
W.  F.  Co.  liable  for  the  rental  was  erroneous. 

"Parallel  Lines" — Definition.* — Lines  of  railway  having-  the  same 
general  direction,  and  therefore  likely  to  come  in  competition  with 
each  other,  are  "parallel  lines'*  within  the  meaning  of  the  constitu- 
tional provision  forbidding  the  consolidation  of  parallel  and  com- 
peting lines,  whether  or  not  they  are  parallel  in  a  geographical  sense. 

"Competing  Lines" — Same. — As  a  result  of  certain  leases,  two 
"parallel"  belt  lines  of  railway,  each  of  which  was  intended,  princi- 
pally, to  connect  the  termini  of  the  many  railroads  at  East  St.  Louis, 
with  the  river  transfers  to  the  city  of  St.  Louis,  were  placed  under 
one  management,  and  the  reoccurrence  of  competition  and  rate 
cutting  between  them  was  avoided.  Held,  that  they  were  compet- 
ing lines  within  the  meaning  of  such  constitutional  provision, 
although  they  could  not  compete  with  respect  to  certain  local  indus- 
tries, because  both  had  not  access  to  them. 

"Consolidation" — Same.* — In  determining  what  constitutes  a 
consolidation  within  the  meaning  of  such  provision,  the  result 
accomplished  must  be  considered,  without  regard  to  the  means  em- 
ployed ;  and  such  leases,  which  were  for  ten  years,  practically 
effected  a  consolidation  of  the  franchises  or  property  of  the  compa- 
nies within  the  inhibition  of  the  constitution. 

Leases — Ultra  Vires— Right  to  Recover.*— It  was  ultra  vires  the 
corporal  ions  to  enter  into  such  leases,  and  no  recovery  could  be 
had  upon  them.  But  complainant  was  granted  leave  to  move  the 
court  below  to  amend  the  bill  to  charge  defendants,  or  either  of 
them,  for  the  value  of  the  use  of  that  received  and  enjoyed  under  the 
lease  from  complainant. 

Appeal  by  defendants  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois.  Reversed  and 
remanded. 

The  facts  of  this  case  are  voluminous,  and  somewhat 
involved,  but,  for  an  understanding:  of  the  grounds  upon 
which  the  opinion  proceeds,  may  be  summarized  as  follows  : 

The  East  St.  Louis  Connecting  Railway  was  organized 
under  the  general  railroad  law  of  Illinois,  in  the  year  1877,  to 
construct  a  railroad  from  Venice,  in   M-^dison  county,  to  the 

track  of  the  Illinois  &  St.  Louis  Railroad  &  Coal 

Case  Stated. 

Company  in  St.  Clair  county,  a  distance  of  about 
four  miles,  with  power  to  connect  its  track  with  intersecting 

*See  notes  at  end  of  case. 
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railroads,  with  adjacent  industries,  and  with  river  transfer 
tracks  and  landings.     Its  railway,  as  it  was  constructed  on 
July  1,  1885,  the  date  of  the  leases  hereinafter  mentioned,  did 
not  reach  either  of  the  termini  named  in  its  charter.     It  was 
a  north  and  south  line,  constructed  on  Front  street,  in  East 
St.  l/ouis,  from  the  head  of  the  island  to  the  north  side  of 
Cahokia  creek,  connecting  the  Wiggins  Ferry  Transfer  with 
the  several  lines  of  railroad  terminating  on  the  river  front  of 
the  city  of  East  St.  lyouis.     It  did  not  reach  Venice  on  the 
north,  and  it  had  no  connection  at  the  south  with  the  railway 
of  the  Illinois  &  St.  Louis  Railroad  &  Coal  Company,  or  its 
river  transfer  to  St.  Louis  from  the  dyke  south  of  Cahokia 
creek.     Soon  after  the  date  of  the  leases  this  southerly  con- 
nection was  completed,  and  about  1890  the  road  was  extended 
north  to  Venice.     In  the  year  1880  the  Venice  &  Carondelet 
Railroad  Company  was  organized,  under  the  laws  of  the  state 
of  Illinois,  to  construct  a  railroad  from  Venice  to  the  village 
of  East  Carondelet,  in  St.  Clair  county,  and  to  connect  with 
all  railroad  lines  which  terminate  at  or  pass  through  the  city 
of  East  St.  Louis,  and  to  connect  with  the  bridge  of  the  St. 
Louis  Bridge  Company  across  the  Mississippi  river,   with 
power  to  extend  its  railway  to  the  relay  station   in   East  St. 
Louis.     Its  railway  was  constructed  on   a  circuitous  route 
from  Venice,  on  the  north,  around  the  northern,  eastern,  and 
southern  boundaries  of  East  St.  Louis,  to  a  junction  on  the 
south  with  the  track  of  the  Illinois  &  St.  Louis  Railroad  & 
Coal  Company,  but  it  did  not  at  that  time  have  any  independ- 
ent connection  with  the  river  or  river  transfers ;  connecting, 
however,  with  the  Madison  Ferry  on  the  north  by  means  of 
the  Chicago  &  Alton  Railway,   and  at   the   south   with    the 
ferry  at  the  dyke  by  means  of  the  railway  tracks  of  the  Illi- 
nois &  St.  Louis  Railroad  &  Coal  Company. 

The  situation,  then,  was  this :  Prior  to  the  leases  the 
Venice  &  Carondelet  Railway  intercepted  all  railways  lead  - 
ing  to  the  river,  and  was  able  to  transfer  traffic  from  such 
railways  over  its  tracks  to  the  tracks  of  the  Illinois  &  St. 
Louis  Railroad  &  Coal  Company,  and  to  its  ferry  over  the 
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Mississippi  river  at  the  south.  The  East  St.  Louis  Connect- 
ing Railway  intercepted  the  lines  of  railway  north  of  Cahokia 
creek,  and  was  able  to  transfer  the  traffic  upon  such  railways 
from  their  termini  to  the  Wiggins  Ferry  Company,  and 
so  effect  the  transfer  to  the  city  of  St.  Louis.  The  comple- 
tion of  the  southern  extension  of  the  St.  Louis  Connecting 
Railway  to  the  tracks  south  of  Cahokia  creek  allowed  the 
transfer  of  cars  across  the  Mississippi  river  by  means  of  the 
ferry  of  the  Illinois  &  St.  Louis  Railroad  &  Coal  Company, 
which  was  at  the  dyke.  The  track  of  the  Venice  &  Caron- 
delet  Railway,  in  connection  with  the  track  of  the  Illinois  & 
St.  Louis  Railroad  &  Coal  Company  from  the  junction  of  the 
two  roads  to  the  river,  made  a  belt  around  East  St.  Louis 
from  Venice  on  the  north  to  the  dyke  on  the  south,  and  this 
belt  crossed  and  connected  with  every  railroad  terminating 
at  East  St.  Louis,  with  transfer  from  the  dyke  to  the  city  of 
St.  Louis  by  means  of  the  ferry  of  the  Illinois  &  St.  Louis 
Railroad  &  Coal  Company.  The  extension  of  the  East  St 
Louis  Connecting  Railway  north  to  Venice,  taken  in  connec- 
tion with  its  southerly  extension,  and  with  the  Venice  & 
Carondelet  Railway,  made  a  completed  girdle  around  the 
city  of  East  St.  Louis.  The  Venice  &  Carondelet  Railway 
was,  in  fact,  constructed  by  the  Illinois  &  St.  Louis  Railroad 
&  Coal  Company  and  in  its  interest,  and  was  leased  to  the 
latter  company,  which  held  and  operated  it. 

On  July  1,  1885,  the  Illinois  &  St.  Louis  Railroad  &  Coal 
Company  leased  to  the  East  St.  Louis  Connecting  Railway 
Company  for  a  term  of  10  years  the  Venice  &  Carondelet 
Railway,  its  spur  tracks,  and  the  telegraph  lines  from  Venice 
to  the  dyke,  with  the  offices,  fixtures,  and  terminal  tracks  at 
the  dyke  to  the  river  incline,  and  the  joint  user  of  the  tracks 
of  the  Illinois  &  St.  Louis  Railroad  between  its  junction  with 
the  Venice  &  Carondelet  Railway  and  the  terminal  tracks  at 
the  dyke.  There  were  also  leased  three  locomotives,  and 
the  right  to  use  the  lessor's  roundhouse  at  the  dyke.  The 
lease  provided  for  rental  as  follows:  **Sixth.  The  said 
party  of  the  second  part  agrees  and  covenants  to  pay  to  the 
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said  party  of  the  first  part,  as  consideration  for  the  leasing 
of  all  the  railroad  property,  above  mentioned,  the  sum  of 
eight  thousand  dollars  per  annum,  payable  in  monthly  install  - 
ments  of  six  hundred  and  sixty -six  66-100  dollars  at  the  end 
of  each  and  every  month,  at  the  office  of  said  party  of  the  first 
part  at  St.  Louis,  Missouri.  And  the  said  party  of  the  sec- 
ond part  shall  not  be  compelled  to  pay  more  than  said  eight 
thousand  dollars  per  annum  for  the  first  three  years  of  the 
continuance  of  this  lease,  but  after  that  time,  should  the  gross 
earnings  of  the  Bast  St.  Louis  Connecting  Railway  Company, 
from  all  its  business,  including  the  earnings  of  all  lines  and 
privileges  hereby  leased  (but  not  including  the  revenue 
derived  by  said  party  of  the  second  part  from  the  river-trans- 
fer business  this  day  leased  by  the  party  of  the  first  part  to 
the  party  of  the  second  part),  exceed  the  sum  of  one  hundred 
and  sixty  thousand  dollars  for  any  one  year,  then  the  said 
party  of  the  second  part  covenants  and  agrees  to  pay  to  the 
said  party  of  the  first  part  for  such  year,  in  addition  to  said 
eight  thousand  dollars,  a  sum  equal  to  seven  per  cent,  of  such 
gross  earnings,  less  the  sum  of  eight  thousand  dollars;  and 
when  the  gross  earnings  of  said  party  of  the  second  part  shall 
exceed  the  sum  of  one  hundred  and  seventy  thousand  dollars 
for  any  one  year,  then  the  said  party  of  the  second  part  cove- 
nants and  agrees  that  it  will  pay  for  such  year,  in  addition  to 
said  rental  of  eight  thousand  dollars  per  annum,  a  further  sum 
equal  to  eight  per  cent,  of  its  gross  revenue  from  such  sources, 
less  the  sum  of  eight  thousand  dollars;  and,  when  the  gross 
revenue  of  said  party  of  the  second  part  shall  exceed  the  sum 
of  one  hundred  and  eighty  thousand  dollars  for  any  one  year, 
then  the  said  party  of  the  second  part  covenants  to  pay  to 
the  said  party  of  the  first  part  for  such  year,  in  addition  to 
said  rental  of  eight  thousand  dollars  per  annum,  a  sum  equal 
to  nine  percent,  of  its  gross  revenue,  less  the  sum  of  eight 
thousand  dollars.  And  at  the  end  of  the  fourth  year  from  the 
date  of  these  presents,  and  at  the  termination  of  each  and  every 
year  thereafter,  an  account  shall  be  rendered  by  said  party 
of  the   second  part  to  said  party  of  the  first  part  of  its  gross. 
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earnings  for  said  year,  and  tlie  additional  rental  hereby  pro.- 
vided,  if  2iny,  over  and  above  the  sum  of  eight  thousand  dol  - 
lars,. shall  be  ascertained  and  paid  at  the  end  of  each  year.*' 
The  lessee,  in  addition,  covenanted  to  pay  all  taxes  and 
assessments  against  the  leased  property,  and  an  **equitable 
proportion"  of  the  taxes  upon  so  much  of  the  main  line  of 
the  lessor's  railroad  as  was  made  subject  to  joint  use,  and  to 
carry  out  and  perform  the  agreement  made  by  the  lessor  with 
seven  railroad  companies  named,  whose  lines  terminate  at 
the  city  of  East  St.  Louis,  which  contracts  are  not  in  the 
record.  The  lease  contained  the  further  clause :  **Fifteenth. 
It  is  further  stipulated  and  agreed  that  the  party  of  the  first 
part,  its  successors  or  assigns,  will,  at  no  time  within  the 
term  of  this  agreement,  engage  in  the  business  of  switching 
cars  from  any  connecting  railway  for  any  purpose  whatever, 
nor  shall  it  permit  any  one  operating  their  road  to  engage 
in  such  switcning  for  any  purpose  during  the  term  of  this 
agreement.  Any  breach  of  this  stipulation  to  operate  as  a 
forfeiture  of  this  lease  and  agreement,  if  so  determined  by 
the  party  of  the  second  part." 

On  the  same  day  the  parties  executed  a  second  lease,  by 
which  the  lessor  leased  to  the  East  St.  Louis  Connecting 
Railway  Company  for  a  period  of  10  years  all  of  its  incline, 
cradle,  and  equipments  used  by  it  in  its  business  in  trans- 
ferring cars  across  the  Mississippi  river  at  St.  Louis,  with 
the  right  to  use  and  operate  the  same  upon  the  lessor's  land, 
together  with  certain  wharves  and  wharfage  rights  in  the 
city  of  St.  Louis,  and  also  a  tugboat  with  two  barges,  at  a 
rental  of  $10,000  per  annum  and  the  payment  of  all  taxes. 
This  lease  contained  the  following  clause:  **(6)  And  the 
said  party  of  the  first  part  covenants  and  agrees  with  the 
said  party  of  the  second  part  that  for  the  period  of  ten  years 
from  and  after  the  1st  day  of  July,  1885,  it  will  not  engage 
in  or  carry  on  the  business  of  transferring  railroad  cars  in 
boats  or  barges  across  the  Mississippi  river  to  or  from  any 
point  at  St.  Louis,  Missouri,  Any  breach  of  this  covenant 
to  work  a  forfeiture  of  this  lease  and  contract  at  the  option 
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of  the  party  of  the  second  part."  The  lease  also  provided 
that,  upon  the  termination  of  the  lease  upon  the  happening 
of  any  of  the  events  stated  therein,  the  lessee  should  have 
the  option  to  terminate  the  first  lease  hereinbefore  recited. 
Under  these  leases  the  East  St.  Louis  Connecting  Railway 
Company  went  into  possession,  and,  as  is  claimed,  the  leased 
property  and  the  property  of  the  East  St.  Louis  Connecting 
Railway  Company  were,  in  fact,  managed  and  operated  by 
the  Wiggins  Ferry  Company,  which  latter  company  owned 
substantially  all  the  stock  of  the  former,  and  kept  all  accounts 
connected  with  the  management  of  the  general  business. 
On  September  1, 1890,  the  East  St.  Louis  Connecting  Rail- 
way Company  sublet  the  Venice  &  Carondelet  Railway  to  the 
Electric  City  &  Illinois  Railway  Company  for  the  remaining 
term  of  the  original  lease  and  a  rental  of  $9,600  a  year,  the 
sublessee  assuming  all  the  obligations  imposed  in  the  original 
contract.  On  April  24,  1894,  the  East  St.  Louis  Connecting 
Railway  Company  gave  notice  that  it  would  abandon  all  the 
property  described  in  the  leases,  and  that  such  property 
would  be  returned  to  the  lessor  on  the  30th  day  of  that  month. 
But  it  is  claimed  that  such  surrender  was  not  fully  carried 
out,  and  that  a  large  portion  of  the  leased  premises  remained 
in  the  possession  of  the  lessee  until  July  1,  1895.  On  the 
30th  of  April  the  East  St.  Louis  Connecting  Railway  Com- 
pany formally  repudiated  the  leases,  notified  its  sublessee 
thereof,  and  to  attorn  to  the  complainants,  and  received  no 
more  rent  therefor.  It  is  claimed  that  the  sublessee  attorned 
to  the  lessor,  and  paid  the  $9,600  per  annum  until  July  1, 
1895,  and  that  the  lessor  accepted   such   rental. 

On  May  21,  1889,  the  Illinois  &  St.  Louis  Railroad  & 
Coal  Company,  the  Venice  &  Carondelet  Railway  Company, 
and  three  other  railroad  companies  were  consolidated,  under 
the  title  of  the  Louisville,  Evansville  &  St.  Louis  Consol- 
idated Railroad  Company.  On  January  23,  1894,  in  a 
certain  suit  in  the  circuit  court  of  the  United  States  for  the 
Southern  district  of  Illinois,  James  H.  Wilson  and  E.  O. 
IS  (N  s)  A  &  E  R  Cas— -30 
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Hopkins  were  appointed  receivers  of  the  Louisville,   Evans- 
ville  &  St.  Louis  Consolidated  Railroad  Company,  with  the 
usual  powers  of  receivers  in  like  cases;  and  on  the  17th  day 
of  March,  1894,  these  receivers  filed  the  present  bill   of  com- 
plaint against  the  East  St.  Louis  Connecting  Railway  Com- 
pany and  the  Wiggins  Ferry  Company,  setting  out  the   two 
leases  which  have  been   stated,   and   the   succession   of  the 
company  of  which  they  were  receivers  to  the  lawful  ownership 
of  the   property  described  in  the  leases,  and  that  they  were 
entitled  to  receive  the  issues,   rent,   profits,    and  benefits  of 
said  contract  of  lease.     They  aver  that   the   Wiggins   Ferry 
Company  had  some  interest  in  the  East  St.  Louis  Connecting 
Railway  Company  by  virtue  of  which  it  controlled  and  oper- 
ated the  latter,  and  had  an  interest  in  it,  and  was  bound  by  the 
terms  of  the  leases ;  and  they  averred  that  the  two  companies 
named  as  defendants,  the  appellants  here,  intending  to  defraud 
the  Louisville,  Bvansville  &  St.  Louis  Consolidated  Railroad 
Company  and  its  receivers,  particularly  in  the  matter  of  per- 
centages due  upon  the  gross  earnings,  had,  by  a  false  and 
fraudulent  system  of  bookkeeping,  so  manipulated  the  earn- 
ings  arising  from  the   operation  of  the  leased  premises  and 
property  as  to  make  it  appear  that  the  actual  earnings  were 
less   than  $160,000  per  annum,    and   thereby     fraudulently 
withheld  from  the  Consolidated  Railroad  Company  and  its 
receivers  an  amount  exceeding  in  the  aggregate  the  sum  of 
$50,000 ;  that  the  Wiggins  Ferry  Company  caused  its  agents 
to  fraudulently  suppress  and  reduce  the  earnings  of  through 
traffic,  and  thereby  fraudulently  deprived  the  Consolidated 
Railroad   Company  and  its  receivers  of  large  revenues,  and 
that  the  accounts  that  it  kept  were  false  and  fraudulent,  and 
that   each  company   defendant   has  refused   to  make  a  true 
account  and  statement  of  the  earnings.     The  bill  prayed  that 
an  account  might  be  taken  of  the  transactions  of  the  defend- 
ants in   respect  to  the  gross   earnings  and  the   rents  due  by- 
reason  thereof;  that  the  same  be  fully  adjusted,  and  the  re- 
spective rights  of  the  parties  be  ascertained ;    and  that  the 
defendants  be  decreed  to  pay  the  complainants  what  should 
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appear  to  be  due.  The  defendants  in  April,  1894,  separately 
demurred  to  the  bill.  These  demurrers  were  overruled, 
and  on  the  30th  of  June,  1894,  the  defendants  filed  their 
separate  answers,  which,  denying  the  general  equity  of  the 
bill,  averred  that  the  Wiggins  Ferry  Company  was  in  no 
manner  bound  by  the  terms  of  the  leases,  and  setting  up  other 
defenses,  not  necessary  here  to  be  detailed.  The  East  St, 
Louis  Connecting  Railway  Company  upon  the  same  day  filed 
its  plea  to  the  bill  of  complaint,  which  is  to  the  effect  that 
the  Venice  &  Carondelet  Railway  and  the  East  St.  Louis 
Connecting  Railway  were  parallel  and  competing  lines,  and 
that,  under  the  constitution  of  the  state  of  Illinois,  the  leases 
were  unlawful  and  void.  A  replication  was  filed  to  this 
plea,  testimony  was  taken  thereon,  and  on  the  25th  day  of 
January,  1896,  the  court  found  the  bill  to  be  true,  the  answers 
and  the  plea  to  be  untrue,  and  entered  an  interlocutory 
decree,  referring  it  to  a  master  to  take  account  of  the  money 
that  had  accrued  from  the  joint  operation  of  the  railroad  of 
the  defendant  the  East  St.  Louis  Connecting  Railway  Com- 
pany and  the  defendant  the  Wiggins  Ferry  Company,  and 
the  leased  property  and  premises  described  in  the  contracts 
of  lease  arising  therefrom  on  the  1st  day  of  July,  1888,  to  the 
expiration  of  the  lease,  July  1,  1895,  and  which  had  accrued 
or  might  have  accrued  thereunder  if  the  covenants  of  the 
lease  had  been  faithfully  performed,  and  requiring  that  the 
defendants  be  compelled  to  produce  before  the  master  all 
books,  papers,  and  writings  in  their  custody  or  under  their 
control  relating  to  the  matters  at  issue.  On  August  5,  1896, 
the  master  filed  his  report,  finding  that  there  was  due  to  the 
complainant  receivers  the  sum  of  $93,725.11,  which  report 
was  duly  excepted  to.  The  exceptions  were  overruled.  This 
amount  is  made  up  as  follows  : 

For  rent  due %  52,321  95 

For  taxes  and  penalties 12,630  16 

For  engines 2,000  00 

For  tracks,  inclines,  cradles,  etc 15,000  00 

For  damage  transfer  property 11,800  00 

$  93,752  11 
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It  is  understood  that  the  rental  of  $8,000  per  annum  was 
paid  to  the  lessor  until  April  30,  1894,  and  thereafter,  until 
the  expiration  of  the  term  of  the  lease,  July  1, 1895,  it  received 
from  the  sublessee  the  sum  of  $9,600  per  annum.  On  the 
26th  of  September,  1896,  George  T.  Jarvis,  who  had  been 
appointed  receiver  in  the  place  of  Wilson  and  Hopkins,  was 
substituted  as  complainant,  and  a  final  decree  passed  that 
he,  as  complainant,  recover  from  the  East  St.  Louis  Connect- 
ing Railway  Company  and  the  Wiggins  Ferry  Company  the 
sum  of  $93,752.11  with  interest  from  the  date  of  the  decree; 
to  review  which  decree  this  appeal  is  brought. 

Charles  W,  Tho7naSy  for  appellants. 

Bluford  Wilson  and  W.  L,   Taylor  y  for  appellee. 

Before  Woods,  Jenkins,  and  Show  alter.  Circuit  Judges. 

Jenkins,  Circuit  Judge,  after  stating  the  facts  as  above, 
delivered  the  opinion  of  the  court. 

Upon  this  record  three  questions  are  presented  for  con- 
sideration :  First,  is  the  Wiggins  Ferry  Company  shown  to 
be  liable  for  the  rental  reserved  by  the  lease?  second,  are  the 
Venice  &  Carondelet  and  the  East  St.  Louis  Connecting 
Railways  parallel  or  competing  lines  of  railway?  and,  third, 
do  the  leases  amount  to  a  *.*consolidation,*'  within  the  mean- 
ing of  the  constitution  of  the  state  of  Illinois  prohibiting  the 
consolidation  of  the  stock,  franchises,  or  property  of  parallel 
or  competing  lines  of  railway?  These  questions  will  be  con- 
sidered in  their  order. 

1 .  The  bill  is  brought  to  recover  rental  claimed  to  be  due 
upon  the  lease.  The  sole  averment  connecting  the  Wiggins 
Ferry   Company  with  the  transaction  is  that  it  **has  some 

interest  in  the  East  St.  Louis  Connecting  Rail- 
il?^^^^^^      ^^y  Company,  by  virtue  of  which  it  controls 

and  operates  the  said  connecting  company,  and 
has  an  interest  in,  and  is  bound  by  the  terms  of,  the  leases 
above  set  out,  but  the  precise  nature  of  the  relation  existing 
between  the  said  defendant  companies  is  now  unknown  to 
these  complainants,  and  in  making  up  the  reports  of  gross 
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earnings  required  by  the  lease  caused  its  agents  and  book- 
keepers to  fraudulently  suppress  and  reduce  the  earnings  of 
through  traffic  passing  over  the  leased  premises  and  the  other 
lines  operated  by  the  Wiggins  Ferry  Company** ;  by  reason 
whereof  **only  one -half  of  the  proper  earnings  from  such 
through  traffic  appeared  in  the  account  from  which  the  annual 
statement  was  rendered  to  the  said  Louisville,  Evans ville  & 
St.  Louis  Consolidated  Railroad  Company  as  a  basis  for  fix- 
ing the  annual  rent  to  become  due  and  payable  under  the 
terms  of  the  said  contract  of  lease,  *  *  *  and  by  means 
whereof  it  was  deprived  of  large  revenues,  amounting  in  the 
aggregate,  for  the  years  mentioned,  to  about  the  sum  of 
$50,000,  which  these  complainants  are  entitled  to  have  and 
receive  from  the  said  defendant  companies  or  either  of 
them."  It  is  to  be  observed  that  this  is  a  suit  founded  purely 
upon  the  lease  and  to  recover  the  rental  thereby  reserved. 
The  only  ground  upon  which  the  equity  jurisdiction  can  be 
invoked  or  sustained  is  to  enforce  the  accounting  which  the 
lease  required  to  be  kept  of  the  gross  earnings  of  the  lines 
specified  in  the  lease.  The  lessor  company,  however,  had  no 
equitable  lien  upon,  or  any  right  to,  those  gross  earnings,  or 
any  part  of  them.  The  account  of  them  which  was  to  be  kept 
had  no  function  except  as  a  measure  of  the  quantum  of  rental 
to  be  paid  under  the  lease.  The  language  of  the  contract  is 
explicit,  and  leaves  no  room  for  contention  in  this  respect. 
The  lessee  is  to  pay  as  rental  the  stim  of  $8,000  per  annum 
in  equal  monthly  installments  at  the  end  of  each  and  every 
month.  This  amount  of  rental  was  absolute  for  the  first  three 
years  of  the  lease,  but  thereafter,  should  the  gross  earnings 
of  the  East  St.  Louis  Connecting  Railway  Company  from  all 
its  business,  including  the  earnings  of  all  lines,  exceed  the 
sum  of  $160,000  for  any  one  year,  then  the  lessee  covenanted 
and  agreed  to  pay  as  rental  a  sum  equal  to  7  per  cent,  of 
such  gross  earnings ;  8  per  cent,  if  the  gross  earnings  should 
exceed  $170,000  for  any  one  year,  and  9  per  cent,  if  it 
exceeded  $180,000  in  any  one  year.  So  that  the  lessor  com- 
pany had  no  interest  in  the  gross  earnin§[s  of  the  leased  road, 
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or  any  right  to  their  appropriation  to  any  particular  purpose. 
They  were  the  absolute  property  of  the  lessee,  and  which,  so 
far  as  concerned  the  lessor,  it  could  dispose  of  as  it  saw  fit. 
The  lessor  company  was  indeed  entitled  to  know  their  amount, 
because  the  contract  of  lease  required  the  lessee  to  furnish  a 
statement  of  the  gross  earnings,  and  this  because,  and  only 
because,  the  lessee  agreed  to  pay  as  rental  a  sum  equal  to  a 
certain  percentage  of  the  gross  earnings.  The  amount  of 
gross  earnings  was  a  mere  standard  by  which  to  measure  the 
rental  which  the  lessee  agreed  to  pay.  The  gross  earning^ 
were  not  pledged  for  the  payment  of  the  rental,  nor  was  any 
right  to  them,  or  any  part  of  them,  conferred  upon  the  lessor 
company.  The  Wiggins  Ferry  Company,  it  appears,  was 
substantially  the  owner  of  all  the  stock  of  the  East  St.  Louis 
Connecting  Railway  Company,  but  that  fact  does  not  render 
the  former  company  liable  for  the  rental.  There  was  neither 
privity  of  contract  nor  privity  of  estate  charged  or  shown 
between  the  lessor  co^ipany  and  the  Wiggins  Ferry  Company. 
The  extent  of  its  offending,  and  the  ground  upon  which  lia- 
bility for  this  rental  is  imputed,  is  this :  That  by  reason  of 
its  ownership  of  the  stock  of  the  East  St.  Louis  Connecting 
Railway  Company  it  received  all  the  gross  earnings  of  the 
latter  company,  of  which  it  kept  an  account,  and  that  it 
falsified  that  account  with  respect  to  the  through  traffic,  so  as 
to  show  that  the  lessor  company  should  receive  a  less  sum  as 
rental  than  that  to  waich-it  was  entitled.  We  fail,  however, 
to  understand  upon  what  principle  these  acts  of  the  Wiggins 
Ferry  Company,  assuming  them  to  be  broadly  fraudulent  as 
charged,  could  render  it  liable  for  the  rental.  If  the  lessor 
company  had  an  equitable  interest  in  the  gross  earnings,  and 
they  had  been  converted  by  the  Wiggins  Ferry  Company,  or 
had  been  diverted  from  the  purpose  to  which  they  should  be 
applied,  there  would  be  possible  ground  for  the  contention; 
but  as  the  lessor  company  had  no  interest,  legal  or  equitable, 
in  these  gross  earnings,  and  must  rely  upon  the  covenants  of 
the  lease  for  the  recovery  of  the  rental  reserved,  it  is  not 
perceived  that  the   Wiggins  Ferry   Company  has   rendered 
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itself  liable  upon  those  covenants  entered  into  by  another 
party,  and  by  which  it  is  not  bound,  merely  because  it  ren- 
dered, or  caused  to  be  rendered,  to  the  lessor  an  untrue 
statement  of  the  g:ross  earnings,  and  falsified  the  standard  by 
which  the  quantum  of  rental  was  to  be  measured.  The  decree 
adjudging  the  Wiggins  Ferry  Company  liable  for  the  rentals 
was  therefore  erroneous. 

2.  The  constitution  of  the  state  of  Illinois  (article  11,  §  11) 
provides:  **No  railroad  corporation  shall  consolidate  its 
stock,  property  or  franchise  with  any  other  railroad  corpora- 
tion owning  a  parallel  or  competing  line.**  Were  these  two 
railways  ''parallel  or  competing  lines,**  within  the  meaning 
of  this  provisioij?  They  were  both  designed  as  belt  lines  of 
railway,  intended  principally  to  connect  the  termini  of  the 
many  railroads  terminating  at  East  St.  Louis  with  the  river 
transfers  to  the  city  of  St.  Louis,  There  was  the  Madison 
Ferry  Transfer  at  the  north  and  at  or  near  Venice,  the  ferry 
of  the  Wiggins  Ferry  Company  between  Venice  and  Cahokia 
creek,  and  that  of  the  Illinois  &  St.  Louis  Railroad  &  Coal 
Company  south  of  Cahokia  creek  and  at  the  dyke.  The  one 
line  was  constructed  on  Front  street,  in  the  city  of  East  St. 
Louis,  near  the  water's  edge;  the  other  by  a  circuitous  route 
to  the  tracks  of  the  Illinois  &  St.  Louis  Railroad  &  Coal 
Company,  and  connected  by  means  of  the  tracks  of  the  latter 
company  with  the  ferry  transfer  at  the  dyke,  and  by  another 
line  of  railway  with  the  Madison  Ferry  at  the  north.  The 
two  belt  lines  crossed  and  tapped  all  of  the  various  railways 
north  of  Cahokia  creek,  terminating  at  East  St.  Louis.  The 
charter  of  each  company  made  the  northerly  terminus  of  the 
road  at  Venice,  and  authorized  connection  at  the  south  with 
the  road  of  the  Illinois  &  St.  Louis  Railroad  &  Coal  Company. 
We  cannot  doubt  that  these  lines  are  ''parallel  lines,'*  within 
the  meaning  and  intent  of  the  constitutional  provision.  The 
term  "'parallel**  is  not  employed  in  the  constitu- 
tion in  its  merely  geographical  sense.  It  does  -SaSnition!"®' 
not  mean  two  lines  of  railway  that  are  equidistant 
from  each  other.     That  would  be  a  narrow  construction  of 
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the  constitutional  provision,  which  would  defeat  its  purpose. 
It  means  lines  of  railway  having  the  same  general  direction^ 
and  therefore  likely  to  come  in  competition  with  each  other. 
We  also  think  it  clear,  upon  the  evidence  and  from  the  char- 
ters of  the  companies,  that  they  were,  and  were 
iSeS^-dame.       designed  to  be,  competing  lines  of  railway.  The 

Venice  &  Carondelet  Railway  crossed  all  the 
lines  of  railway  which  were  crossed  by  the  railwa}'  of  the 
East  St.  Louis  Connecting  Railway  Company.  The  one 
company  connected  with  the  Madison  Ferry  Transfer  on  the 
north,  and  with  the  ferry  transfer  of  the  Illinois  &  St.  Louis 
Railroad  &  Coal  Company  on  the  south.  The  other  company 
connected  with  the  Wiggins  Ferry  Company,  which  latter 
company  owned  practically  all  of  its  stock.  Necessarily  they 
would  compete  with  each  other  with  respect  to  the  transfer  to 
the  ferry  companies  of  cars  coming  to  East  St.  Louis  over  the 
lines  of  any  railway  which  they  both  crossed.  It  is  true  that» 
with  respect  to  certain  local  industries,  they  were  not  compet- 
ing, because  both  had  not  access  to  them  ;  but  the  principal 
business  designed  was  the  transfer  of  through  traffic  to  the 
city  of  St.  Louis,  and  the  one  company,  in  connection  with 
the  ferry  companies  with  which  it  connected,  was  the 
competitor  of  the  other.  We  think  this  plain  upon  its  face, 
and  that  no  elaboration  could  strengthen  the  statement.  The 
evidence  of  the  case  also  clearly  demonstrates  the  fact.  It 
appears  that  in  the  year  1884  these  two  companies  were  cut- 
ting rates,  buying  business,  and  losing  money,  and  upon  the 
advice  of  a  mutual  friend,  not  then  connected  with  either 
company  or  with  either  of  the  ferry  companies,  the  two  com- 
panies concluded  to  put  the  two  properties  under  the  same 
management,  and  as  a  result  the  leases  in  question  were  made. 
The  effect  of  this  transaction  was  to  place  these  two  belt  lines 
under  one  control,  giving  connection  with  all  the  roads 
entering  East  St.  Louis  and  with  all  the  car  ferries  crossing 
the  river  to  St.  Louis.  This,  of  course,  avoided  competition 
and  enabled  the  management  to  establish  rates  and  avoid  the 
danger  of  cutting  rates.     The  practical  effect  was  to  create  a 
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monopoly  I  stifling:  competition,  and  that  tfiis  was  designed  is 
manifest  from  the  terms  of  the  lease.  To  accomplish  it,  required 
not  only  the  lease  of  the  Venice  &  Carondelet  Railway,  which 
was  built  in  the  interest  of  and  leased  to  the  Illinois  &  St.  Louis 
Raijroad  &  Coal  Company,  but  also  a  lease  of  the  ferry 
transfer  of  the  latter  company.  This  placed  both  the  belt 
railways  and  the  ferry  transfers  under  one  control.  In  the 
lease  of  the  Venice  &  Carondelet  Railway  the  lessor  agreed 
that  during  the  term  of  the  lease  it  would  not  engage  in  the 
business  of  switching  cars  from  any  connecting  railway  for 
any  purpose  whatever,  nor  permit  any  one  operating  its  road 
so  to  do,  and  in  the  lease  of  the  ferry  the  lessor  agreed  that 
during  the  term  of  the  lease  it  would  not  engage  in  or  carry 
on  the  business  of  transferring  railroad  cars  in  boats  or 
barges  across  the  Mississippi  river  to  or  from  any  point  in  St. 
Louis.  It  would  be  difficult  to  conceive  a  scheme  which 
could  more  effectually  stifle  competition  and  create  mo- 
nopoly. 

3.  Is  a  lease  for  10  years  a  consolidation  of  the  franchises 
or  property,  within  the  constitutional  provision?  It  is  con- 
tended that  the  te.rm  ^'consolidation'*  means  a  permanent 
union  of  the  interests,  management,  and  control 
of  two  roads,  either  in  the  formation  of  a  "iSfe."***"^^ 
new  company  out  of  the  consolidated  one,  or 
else  by  consolidated  management  of  the  old  ones  unitedly 
while  their  distinct  corporate  entities  still  remained.  This 
distinction  is  true  in  the  general  sense  in  which  one  speaks 
of  the  ''consolidation'*  of  railroads.  The  term  may  also 
mean  the  act  of  forming  into  a  more  firm  or  compact  mass, 
body,  or  system.  The  constitutional  convention,  repre- 
senting the  people  of  the  state,  sought  to  provide  against 
monopolies,  and  to  preserve  to  the  public  the  benefit  that 
would  accrue  from  competition  between  parallel  or  competing 
lines  of  railway.  It  sought  for  practical  results.  It  intended 
to  provide  that  parallel  or  competing  lines  should  continue 
to  be  competing,  and  this  it  aimed  to  accomplish  by  pro- 
hibiting the  consolidation  of  the  stock   or  the   franchises  or 
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the  property  of  any  such  competing  lines  of  railway.  The 
union  of  such  lines  was  prohibited,  in  view  of  the  objects 
sought  to  be  accomplished.  The  term  '^consolidate,'*  we 
think,  must  be  construed  to  have  been  used  in  the  sense  of 
**join*'  or  **unite."  To  permit  two  such  competing  lines  of 
railway  under  a  single  management  and  a  single  control 
would  accomplish  the  very  purpose  which  the  constitution 
sought  to  prevent.  We  must  have  regard  to  the  spirit  and 
the  object  of  that  constitutional  provision,  and  not  juggle 
with  the  technical  meaning  of  the  word.  The  prohibition 
goes  to  the  consolidation  or  uniting  of  the  stock  of  two  com- 
peting roads,  or  of  the  franchises  of  two  competing  roads, 
or  of  the  property  of  two  competing  roads.  The  doing  of 
either  would  create  the  prohibited  monopoly,  and  either  is 
within  the  intendment  and  meaning  of  the  constitutional 
provision.  Nor  do  we  think  that  there  is  force  in  the  con - 
tention  that  this  union  or  consolidation  was  by  means  of  a 
temporary  arrangement,  if  thereby  that  is  accomplished  which 
is  prohibited  by  the  constitution.  If  it  be  lawful,  by  means 
of  a  lease  for  10  years,  to  consolidate  and  unite  the  properties 
of  competing  lines  of  railway,  we  perceive  no  reason  why  a 
lease  for  99  years  would  not  be  equally  valid.  We  cannot 
draw  the  line  in  that  respect  between  what  is  permanent  and 
what  is  temporary.  Whatever  produces  the  prohibited  result 
is  obnoxious  to  the  spirit  and  the  letter  of  the  constitutional 
provision,  and  is  illegal.  We  must  deal  with  the  result 
accomplished,  without  regard  to  the  means  employed.  It 
cannot  be  permitted  that  one  may  effect  a  prohibited  result 
by  indirection  which  he  may  not  lawfully  accomplish  by 
direct  means.  We  must  therefore  hold  that  the  leases  in 
question  practically  effected  a  consolidation  of  the  properties 
of  two  competing  lines,  and  are  within  the  inhibition  of  the 
constitution.  Morrill  v.  Railroad  Co.,  55  N.  H.  531 ;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  State,  72  Tex.  404,  10  S.  W.  81 ;  State 
V,  Atchison  &  N.  R.  Co.,  24  Neb.  143.  32  Am.  &  Eng.  R. 
Cas.  388,  38  N.  W.  43. 

These  leases  being,  then,  invalid,  the  constitution  imposed 
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upoti  railroad  companies  an  absolute  prohibition  to  enter 
into  them.  They  were  absolutely  void  from  their  inception. 
It  was  7ilira  vires  the  corporations  to  enter  into 
them.  Being  void,  the  covenants  contained  in  yi^B-Right 
them  were  of  no  binding  effect,  and  no  recovery 
can  be  had  upon  them.  A  railroad  corporation  cannot  lease 
its  line  of  railway  without  statutory  power  so  to  do.  It 
certainly  cannot  when  there  is  an  express  constitutional  pro- 
hibition so  to  do.  These  contracts,  therefore,  being  pro- 
hibited, are  void  ad  initio,  and  no  suit  can  be  maintained 
upon  them.  Thomas  v.  Railroad  Co.,  101  U.  S.  71 ;  Penn- 
sylvania R.  Co.  V.  St.  Louis,  A.  &  T.  H.  R.  Co.,  118  U.  S. 
316,  6  Sup.  Ct.  1094;  Central  Transp.  Co.  v.  Pullman's 
Palace-Car  Co.,  139  U.  S.  24,  45  Am.  &  Eng.  R.  Cas.  607,  11 
Sup.  Ct.  478.  In  the  latter  case  it  is  said  :  **The  Objection 
to  the  contract  is  not  merely  the  corporation  ought  not  to 
have  made  it,  but  that  it  could  not  make  it.  The  contract 
cannot  be  ratified  by  either  party  because  it  could  not  have 
been  authorized  by  either.  No  performance  on  either  side 
can  give  the  unlawful  contract  any  validity,  or  be  the  foun- 
dation of  any  right  of  action  upon  it.'*  In  Bank  v.  Hawkins, 
34  U.  S.  App.  423,  18  C.  C.  A.  78,  and 71  Fed.  369,  we  drew 
a  distinction  between  acts  of  a  corporation  without  power 
conferred  upon  it  and  those  acts  done  in  excess  of  conferred 
powers.  We  held  that  the  latter  acts  were  illegal  as  to 
shareholders,  but  that  the  corporation  was  liable  therefor 
to  innocent  parties.  The  doctrine  of  that  case,  however,  is 
shaken,  if  not  overruled,  by  the  decision  of  the  supreme 
court  in  Bank  v,  Kennedy,  167  U.  S.  362,  17  Sup.  Ct.  831. 
But,  even  under  the  doctrine  as  we  declared  it,  we  think  the 
contract  here  in  question  would  be  held  wholly  beyond  the 
authority  of  the  corporation  to  make  or  to  perform  for  any 
purpose;  but,  whether  so  or  not,  it  is  our  duty  to  conform 
our  judgment  to  the  ruling  of  the  ultimate  tribunal.  Here 
the  appellee  brings  his  suit  upon  this  prohibited  and  void 
lease,  and  seeks  to  recover  rentals  due  under  it.  He  invokes 
the  performance   of  a  contract   which   is   prohibited   by  the 
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fundamental  law  of  the  state,  and  which  neither  the  lessor 
nor  the  lessee  had  power  or  authority  to  make.  He  neces- 
sarily relies  upon  an  illegal  and  void  contract,  and  therefore 
he  cannot  recover.  Miller  v,  Ammon,  145  U.  S.  421,  12  Sup. 
Ct.  884;  McCormick  I/.  Bank,  165  U.  S.  538,  17  Sup.  Ct. 
433;  Bank  v,  Kennedy,  supra.  In  McCormick  v.  Bank, 
supra^  there  is  a  suggestion  tfcat  in  such  case  there  may 
be  a  recovery  for  the  value  of  that  actually  received  and 
enjoyed  under  the  illegal  contract.  Whether  that  suggestion 
can  be  applied  here,  and  whether  jurisdiction  in  equity  can 
be  sustained,  are  questions  which  we  do  not  now  consider 
or  determine;  the  bill  here  containing  no  apt  allegation 
upon  which  to  decree  in  that  regard.  In  reversing  the 
judgment,  as  we  must,  we  are  disposed  to  do  so  with  leave 
to  the  appellee,  if  he  be  so  advised,  to  move  the  court  below 
to  amend  the  bill  to  charge  the  appellants,  or  either  of  them, 
for  the  value  of  the  use  of  that  received  and  enjoyed  under 
the  lease;  reserving,  however,  the  determination  of  all 
questions  not  herein  decided.  The  decree  is  reversed,  and 
the  cause  remanded,  with  directions  to  the  court  below  to 
dismiss  the  bill  upon  the  merits,  unless  the  appellee  shall 
avail  himself  of  the  leave  allowed. 

Judge  Showai^ter  took  no  part  in  the  decision  of  this 
case.  

NOTES. 

Competing  Railroads  Need  Not  Be  Parallel. — Competition  between 
railroads  may  exist,  and  yet  their  lines  not  run  parallel,  but  cross 
each  other  at  some  point  in  their  route.  See  Bast  Line,  etc., 
R.  Co.  V,  State,  75  Tex.  434 ;  Texas,  etc.,  R.  Co.  v.  Southern  Pac.  R. 
Co.,  41  La.  Ann.  970,  17  Am.  St.  Rep.  445. 

Whether  Prohibition  against  Consolidation  Prevents  Leasing. — 
State  ex  rel.  Atty.  Gen.  v.  Montana  Ry.  Co.  etal,^  11  Am.  &  Bnf^.  R. 
Cas.,  N.  S.,  353,  and  note^  381  et  seq. 

Quasi  Public  Corporations — Contracts  Ultra  Vires  and  Void. — Any 
contract  by  which  a  quasi  public  corporation,  such  as  a  railroad, 
attempts,  without  express  legislative  authority,  to  .alien  absolutely 
or  conditionally  a  franchise  essential  to  the  performance  of  its  pub- 
lic duties  is  ultra  vires,  and  absolutely  void.    Great  Northern,  etc., 
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R.  Co.  V.  Eastern  Counties  R.  Co.,9ilare313  ;  Winch  v.  Birkenhead, 
etc.,  R.  Co.,  13  Ettg".  Lr.  &  Eq.  505;  Shrewsbury,  etc.,  R.  Co.  v, 
Shrewsbury,  etc.,  R.  Co.,  1  Sim.  N,  S.  110;  MacGregor  v,  Dover  R. 
Co.,  16  Engr.  h.  &  Eq.  180 ;  East  Ang^lian  R.  Co.  v.  Eastern  Counties 
R.  Co.,  11  C.  B.  775,  73  E.  C.  I^.  775 ;  New  York,  etc.,  R.  Co.  v. 
Winans,  17  How.  (U.  S.)  30;  Central  Transp.  Co.  z/.  Pullman's 
Car  Co.,  139  U.  S.  2*  ;  Tippecanoe  County,  etc.,  v.  Lafayette,  etc., 
R.  Co.,  50  Ind.  85  ;  Troy,  etc.,  R.  Co.  v,  Boston,  etc.,  R.  Co.,  86  N.  Y. 
107;  Troy,  etc.,  R.  Co.  v.  Kerr,  17  Barb.  (N.  Y.)  581;  Abbott  z^. 
Johnstown,  etc.,  R.  Co.,  80  N.  Y.  27  ;  Hamilton  v.  Savannah,  etc., 
R.  Co.,  49  Fed.  Rep.  412  ;  Stockton  v.  Central  R.  Co.,  50  N.  J.  Eq.  54  ; 
Singleton  v.  Southwestern  R.  Co.,  70  Ga.  454,  43  Am.  Rep,  574  ;  Gulf, 
etc.,  R.  Co.  V,  Morris,  67  Tex.  692  ;  Archer  v.  Terre  Haute,  etc.,  R. 
Co.,  102  111.  493;  Pittsburgh,  etc.,  R.  Co.  v.  Bedford,  etc.,  R.  Co.,  81 
Pa.  St.  104 ;  Ohio,  etc.,  R.  Co.  v.  Indianapolis,  etc.,  R.  Co.,  5  Am.  L,. 
Reg,  N.  S.  733  ;  Sapp  v.  Northern  Central  R.  Co.,  51  Md.  126  ;  Rog-ers 
Locomotive,  etc.,  W'ks  v.  Erie  R.  Co.,  20  N.  J.  Eq.  386  ;  New  Orleans 
Gas  Co.  z/.  Louisiana  Light  Co.,  115  U.  S.  650  ;  Louisville  Gas  Co. 
V,  Citizens'  Gas  Co.,  115  U.  S.  6S3  ;  Shepard  v,  Milwaukee  Gas  Light 
Co.,  6  Wis.  539,  70  Am.  Dec.  479;  Chicago  Gas  Light,  etc.,  Co.  v. 
Peoples'  Gaslight,  etc.,  Co.,  121  111.  530,  2  Am.  St.  Rep.  124 ;  St. 
Louis  V,  St.  Louis  Gas  Light  Co.,  70  Mo.  69  ;  West  Virginia  Transp. 
Co.  V,  Ohio  River  Pipe  Line  Co.,  22  W.  Va.  600,  46  Am.  Rep.  527 ; 
Western  Union  Tel.  Co.  v,  American,  etc.,  Tel.  Co.,  65  Ga.  160, -38 
Am.  Rep.  781. 

Same— Same — Leases. — The  supreme  court  of  the  United  States, 
by  Mr.  JusTick  Mili,ER,  in  declaring  «//ra  vires  and  void  a  lease  by 
a  railroad  company,  of  all  its  road,  rolling  stock  and  franchises,  for 
which  there  was  no  authority  in  the  charter,  said,  "that  where  a 
corporation,  like  a  railroad  company,  has  granted  to  it  by  charter, 
a  franchise  intended  in  a  large  measure  to  be  exercised  for  the  pub- 
lic good,  the  due  performance  of  those  functions  being  the  consid- 
eration of  the  public  grant,  any  contract  which  disables  the  corpo- 
ration from  performing  those  functions— which  undertakes,  without 
the  consent  of  the  state,  to  transfer  to  others  the  rights  and  powers 
conferred  by  the  charter,  and  to  relieve  the  grantees  of  the  burden 
which  it  imposes— is  a  violation  of  the  contract  with  the  state  and  is 
void  as  against  public  policy."  Thomas  v.  West  Jersey  R.  Co.,  101 
U.  S.  71. 

A  New  Jersey  railroad  corporation,  without  express  authority, 
undertook  to  lease  to  another  company  for  twenty  years  its  railroad, 
with  all  its  appurtenances  and  franchises,  including  the  right  to 
do  the  business  of  a  railroad  and  collect  the  proper  tolls.  The  con- 
tract of  lease  was  confirmed  by  a  vote  of  the  stockholders.     The  les- 
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In  order  to  do  this,  it  must  reasonably  have  tended  to  show 
that  the  fire  which  caused  the  damage  for  which  plaintiff  sues 
originated  through  the  negligence  of  the  defendant.  The 
timber  and  trees  destroyed  were  pine,  and  that  is  the  char- 
.  acter  of  the  trees  in  the  surrounding  territory.  A  better  un- 
derstanding of  the  geography  of  that  region  or  territory  can 
be  had  by  taking  the  village  of  Hinckley  as  a  basis  therefor. 
The  village  is  situate  upon  section  24,  township  41,  range  21, 
in  the  county  of  Kanabec.  The  defendant  railroad  runs  in  a 
southwesterly  direction  from  Hinckley  through  this  county, 
and  in  said  village  it  is  intersected  by  the  St.  Paul  &  Duluth 
Railroad,  running  north  and  south.  Hinckley  is  situate  on 
one  of  the  extreme  easterly  sections  of  the  governmental 
townships,  nearly  equidistant  between  the  north  and  south 
lines  thereof.  About  one -third  of  the  land  upon  which  this 
timber  and  the  trees  in  controversy  stood  is  in  this  govern- 
mental township,  and  in  the  northerly  and  northwesterly  part 
thereof,  and  the  nearest  line  of  this  main  body  of  the  land  is  be- 
tween four  and  five  miles  from  where  it  is  claimed  the  fire 
started.  The  balance  of  the  lands  are  in  the  following  town- 
ships, ziz, :  Township  41,  range  22,  adjoining  township 41, 
range  21,  on  the  west,  and  adjoining  the  latter  on  the  north  is 
township  42,  range  21,  and  west  of  this  is  township  42,  range 
22,  and  on  the  east  township  42,  range  20.  Only  about  500 
acres  of  this  land  is  in  this  last -described  township,  and  is 
situate  about  three  or  four  miles  northeast  of  Hinckley.  The 
most  southeasterly  land  in  township  41,  range  21,  is  a  sepa- 
rate 40 -acre  tract  in  section  20,  about  one  and  a  half  miles 
from  the  main  body  of  land,  and  about  four  miles  west  of 
Hinckley,  and  nearly  three  miles  northeasterly  of  the  point 
where  the  plaintiff  claims  that  the  fire  started  which  caused 
the  damage.  Township  41,  range  22,  directly  west  of  town- 
ship 41,  range  21,  contains  only  about  200  acres  of  this  land, 
which  is  in  section  2,  and  is  about  six  or  seven  miles  north- 
west from  the  defendant's  road  where  the  fire  is  claimed  to 
have  originated.  The  tract  of  this  land  nearest  to  Hinckley  is 
about  three  miles  northwest  therefrom  in  section  15,  township 
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41 ,  range  21.  This  consists  of  only  120  acres,  distant  from  the 
main  body  about  two  miles.     In  order  to  enable  the  plaintiff 
to  recover  in  this  action,  it  became  necessary   for  it  to  trace 
the  fire  from  the  point  where  it  alleges  it  started  to  its  land 
where  the  damages  occurred.    To  this  end  the  plaintiff  called 
as  a  witness  Nels  Martinson,  who  lived  in  Hinckley  in  Sep- 
tember, 1891,  and  was  working  for  defendant  under  a  section 
foreman  by  the  name  of  Gorman.     He  testified  as  follows  : 
**1  was  working  about  four  miles  west  of   Hinckley.     I  saw 
fire  come  up  there  that  day.     As  the  freight  came  along,  and 
went  east,   smoke  came  up  right  after  it  went.     This  was 
between  bridges  83   and   84.     There   is   a   cut  from  83  up. 
The  train  was   going  east.     It   is  close  to    bridge   83,  and 
crossing  close  to  that  bridge,  nearer  83  than  84.     The  freight 
came  along   that  afternoon.     We    saw  smoke  coming  out. 
We  went    down  on    a    hand   car,  and   tried   to   stop  that 
fire.     There  was  a  fire  in  a   little  crossing,    I  should  judge 
about  half   a  mile,  or  something  like  that,  east  of  bridge 
83;    and    the    wind  was    pretty    hard    that    day,   and   we 
could   not    stop   it;    it  ran   away;     got   outside  the  fence. 
I  saw  it  immediately  after    the   train   passed.     Saw  no  fire 
along  the  track  anywheres  before.       I  was  working  on   the 
section  all  day,  and  was  about  a  mile  ancLa  half  from  the  point 
where  the  fire  started.      The  track  was   straight.     Don't 
remember  exactly    the   other  men  who  were  there.      One 
fellow's  name  is  Newburgh ;  I  remember  that ;  and  the  other, 
I  think,   his   name  is   Gorman,   and  his  son.     We  all  went 
down  together  on   the  hand  car.     After  the  fire  got  away, 
we  could   not  do   anything.     Mr.   Gorman    put  me   on  to 
watch  the  track  and  the  bridges.     [Witness  refers  to  map.] 
That  was  the  same  crossing.     At  this  time  there  was  no  fire 
on  the  south  side  of  the  track  on  that  section.     I  had  been  at 
work  on  the  section   two   days  before  this.     I  went  on  the 
bridge   to  watch   there  that   night.     I]  saw  no  fire,  only  the 
same  fire   that  got  out,  except  on  the  next  section  there  was 
a  fire  on  the  south  of  the  section.     I  observed  this  particular 
15  (N  s)  A  &  E  R  Cas— 31 
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fire  during  the  night,  burning.  It  burned  the  north  side. 
The  wind  was  from  the  south,  drove  the  fire  north.  I  was 
on  the  section  the  next  day,  and  observed  the  fire  burning. 
It  was  burning  north ;  and  the  next  night  I  observed  it 
burning  in  the  same  direction.  I  don't  know  if  the  fire 
reached  Hinckley  or  not ;  I  can't  tell.  I  can't  exactly  say 
how  long  I  observed  the  fire  going  in  a  northeasterly  direction. 
I  remember  seeing  this  fire  for  quite  a  few  days  after.  It  was 
going  north,  as  far  as  I  know,  after  it  got  out.  The  fire 
spread  out,  so  I  can't  just  exactly  tell.  After  it  got  in  there, 
it  goes  on  both  sides, — kind  of  spread  out.  In  the  two  days 
I  was  working  there  before  I  saw  this  fire  start  up  I  see  no 
fire  on  the  south  side  of  that  section.  The  section  is 
between  six  and  seven  miles,  and  runs  west  about  half  a 
mile  or  three-quarters  from  the  point  where  this  fire  started." 
On  cross-examination  he  testified  as  follows  :  **There  is  a 
creek  down  to  Pokegama.  There  is  a  creek  goes  right 
through  83, — a  small  creek ;  and  there  is  one  up  to  Pokegama 
west  of  it.  The  place  where  the  fire  started  was  close  to  the 
creek  on  that  section.  East  of  the  creek — I  am  clear  that  it 
started  east  of  the  creek,  on  Gorman's  section — ^there  is 
another  creek  we  used  to  call  *  Mission  Creek.'  That  is 
east  of  83.  Don't  remember  how  far  it  is.  Cannot  exactly 
tell ;  it  is  a  good  while  ago.  The  creek  there  on  Gorman's 
section,  called  *East  Pokegama  Creek,'  that  must  be  the 
creek.  That  must  be  the  creek  of  83  that  was  called  *East 
Pokegama.'  Nelson's  section  ran  right  up  to  that  bridge. 
That  must  be  a  mile  and  a  half  east  of  Pokegama.  We  were 
raising  and  repairing  the  track.  *  *  *  The  smoke  was 
not  very  big.  When  we  first  came  there,  the  fire  was  not 
very  big.  Gorman  was  on  the  hand  car,  and  a  man  whose 
name  was  Newburgh,  and  myself.  I  watched  the  bridge  that 
night ;  watched  along  there, — the  track  there ;  moved  around, 
so  I  saw  the  fire  did  not  get  in  there.  *  *  *  When  I  first 
went  to  work  on  the  section,  two  days  before  this  fire  started, 
I  observed  a  fire  towards  Pokegama.  It  appeared  to  be  on 
the  south  side  of  the  track.    It  was  something  we  had  between 
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Pokegatna  and  bridge  83 ;  right  in  there  between  the  two. 
That  was  east  from  the  track.  That  was  not  into  the  track 
that  I  see.  After  the  17th,  I  saw  smoke  come  from  there, 
and  it  seemed  to  be  getting  up  a  little  closer,  and  there  was 
fire,  either  one  or  two  days  after,  got  right  in  there  on  the 
south  side  of  bridge  83.  That  fire  crossed  the  track,  and 
went  north.  I  don't  remember  when  I  stopped  work  on  the 
section.  I  recollect  of  a  fire  being  up  around  Hinckley,  and 
I  helped  to  fight  the  fire  at  Hinckley.  There  were  fires 
coming  in  from  the  south  there,  and  I  helped  to  fight  these 
fires.  It  was  after  the  17th  of  September  that  I  went  to  fight 
the  fire  at  Hinckley.  It  can't  be  over  two  or  three  days  any  - 
way  after  the  17th.  The  wind  was  blowing  strong  all  the 
while  mostly.  Sometimes  it  was  not  going  so  hard.  At 
another  time  it  got  up  and  drove  it.  In  the  nighttime  it 
didn't  blow  very  much  then.  From  the  17th  to  the  25th  of 
September  there  was  smoke  all  over,  south  of  the  track  and 
north  of  the  track,  and  all  arouud  Hinckley;  smoke  to  the 
east  of  Hinckley,  and  smoke  to  the  north,  too.  It  was  a  dry 
season,  so  far  as  I  know." 

The  next  witness  called  b}'  the  plaintiff,  named  Hawkinson, 
testified  that  one  evening  in  September,  1891, — the  date  he 
could  not  state,  he  went  with  Mr.  Gorman  over  his  section 
to  see  the  watchman  of  the  bridge,  Nels  Martinson,  who  was 
stationed  six  miles  from  Hinckley,  and  saw  a  fire  on  the 
north  of  the  track,  but  could  not  say  how  far  it  was  from  it, 
and  saw  no'fire  south  of  the  track.  The  fire  was  about  three 
miles  from  Hinckley.  Never  saw  fire  on  the  road  but  once. 
Could  not  say  how  far  it  was  out  from  the  road.  Wind  was 
from  the  south.  Upon  cross-examination  he  testified  as  fol- 
lows: **September,  1891,  was  dry;  a  very  dry  fall.  Q. 
Were  there  not  fires  all  around  Hinckley  during  the  early 
part  of  the  month  in  the  woods?  A.  Yes.  I  did  not  walk 
out  much  on  the  roads.  Q.  Weren't  there  fires  all  around 
in  the  woods?  A.  Yes.  Q.  When  you  went  to  see  Nels  Mar- 
tinson this  night  you  speak  of,  three  miles  from  Hinckley, 
there  was  no  fire  at  all  on  either  side  of  the  track?  A.  I  did 
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uotseeany.  Q.  But  at  that  time  there  was  fire  north  of. 
Hinckley  in  the  woods?  A.  I  did  not  see  it  up  that  way. 
Q.  Do  you  know  whether  there  was  any  fire  in  Hinckley? 
A.  I  didn't  see  it.  Q.  Do  you  know  what  time  it  was?  A. 
I  cannot  tell  what  day  it  was.  Q.  After  you  went  out  there 
this  night,  did  you  ever  see  this  fire  down  on  the  Great 
Northern  road  again,  that  you  know  of?  A.  No,  sir.  Q. 
Did  you  help  to  fight  fire  around  Hinckley  at  all  that  fall? 
A.  No,  I  didn't  help.  A  couple  of  days  I  was  out  on  the 
road  we  had  fires  in  Hinckley.  Q.  A  couple  of  days  you  were 
out  where?  Where  did  the  fire  that  was  in  Hinckley  come 
from?  A.  From  the  Mission  creek,  some  place  on  the  east 
side  of  the  St.  Paul  &  Duluth.''  Upon  redirect  examination : 
*'Q.  This  fire  that  you  speak  of  that  you  saw  on  the  east  of 
the  St.  Paul  &  Duluth  road,  when  was  that, — before  you 
observed  this  other  fire,  tlie  night  you  went  down  there,  or 
afterwards?  A.  After  that.*'  Mission  creek  is  several  miles 
south  of  Hinckley. 

These  two  witnesses  are  the  only  ones  testifying  on  behalf 
of  the  plaintiff  who  to  any  extent  identify  the  fire  in  question, 
or  saw  it  near  the  defendant's  railroad  track.  It  appears 
that  the  section  of  which  Gorman  was  foreman  extended  six 
miles  from  Hinckley  in  a  southwesterly  direction,  and  ended 
at  bridge  83,  where  it  met  Nelson's  section  running  six  miles 
beyond.  Bridge  83  is  directly  south  of  the  main  body  of 
plaintiff's  land  and  distant  therefrom  about  four  and  one- 
half  miles,  and  is  the  point  where  the  fire  came  in  from  south 
of  the  railroad  track  and  crossed  it,  about  September  18th  or 
19th,  and  went  north  in  the  direction  of  the  plaintiff's  main 
body  of  land.  Martinson  testified:  (l)  That  on  the  17th 
of  September,  1891,  just  after  defendant's  train  passed,  he 
saw  fire  a  half  mile  east  of  bridge  83.  This  would  be  five 
and  one-half  miles  from  Hinckley.  (2)  That  on  September 
15,  1891,  he  saw  a  fire  on  the  Nelson  section,  on  south  side 
of  railroad  track,  which  in  two  or  three  days  after  the  17th 
of  September  came  in  on  the  south  side  of  bridge  83,  crossed 
the  track,  and  went  north.     (3)  That  two  or  three  days  after 
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September  17th  he  helped  fight  fires  at  Hinckley,  which 
came  in  from  the  south.  Here  are  three  separate  and  dis- 
tinct fires,  all  occurring  about  the  same  time;  and,  notwith- 
standing Martinson's  business  was  to  watch  fire  all  along 
the  Gorman  section,  it  is  not  shown  by  him  whether  the 
Hinckley  fire  was  the  one  claimed  to  have  been  started  by 
defendant's  train,  or  whether  any  of  the  fires  united,  or 
where  they  went,  except  one  went  north,  so  far  as  he  knew. 
Nor  was  any  attempt  made  to  show  by  this  witness  any 
definite  or  particular  distance  either  of  these  fires  went.  In 
these  particulars,  which  were  material,  no  witness  appears  to 
have  had  the  opportunity  of  Martinson  of  observing  these 
fires,  and  yet  he  says  that  he  did  not  even  know  that  the  fire 
started  by  the  train  reached  Hinckley  at  all.  He  could  not 
tell,  yet  it  was  his  express  business  to  watch  the  track  and 
bridges.  His  testimony  was  not  materially  strengthened  by 
that  of  Hawkinson.  If  the  plaintiff's  case  rested  upon  the 
testimony  of  these  two  witnesses,  there  would  certainly  be  a 
complete  failure  to  trace  the  fire  in  question  to  its  source. 

Was  this  lack  of  evidence  supplied  by  the  additional  testi  - 
mony  of  other  witnesses?  The  principal  damage  was  done 
by  the  fire  on  Tuesday,  September  22, 1891 .  W.  J.  Cathcart, 
sworn  for  plaintiff,  testified  that  about  September  17th  he 
saw  a  fire  southwest  of  Hinckley,  but  did  not  then  know 
where  it  was  located.  Somewhere  about  September  21st,  in 
the  afternoon,  it  was  in  section  27,  township  41,  range  21. 
Saw  fire  there  among  some  old  cuttings.  It  was  a  slow  fire, 
just  smoldering  along  east  and  west  as  well  as  making  north 
and  south;  and  the  next  day  a  wind  sprung  up,  and  carried 
it  north,  and  in  all  directions,  and  burned  everything  before 
it.  He  was  in  Hinckley  at  the  time.  He  went  to  section  27, 
and  went  from  there  down  to  the  defendant's  railroad  track 
to  a  point  about  half  a  mile  or  three -fourths  of  a  mile  from 
Hinckley.  Says  there  was  no  fire  north  or  south  of  Hinck- 
ley the  22d  of  September.  It  does  not  appear  that  this  wit- 
ness saw  any  fire  near  the  railroad  track,  either  on  the  north 
or  south  side  thereof,  when  he  came  there   from  section  27  ; 
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and  he  made  no  effort  to  trace  the  fire  to  its  source,  although 
his  principal  business  was  to  look  after  plaintiff's  timber. 

F.  B.  Rowley,  sworn  for  plaintiff,  testified  that  on  Sunday, 
September  20,  1891,  he  was  down  on  the  defendant's  track 
about  four  miles,  and  observed  a  fire  burning:  on  the  north 
side  of  the  track,  about  60  or  80  rods  therefrom,  and  4  miles 
west  of  Hinckley;  but  the  fire  was  not  running  either  way 
when  he  was  there.  It  had  run  into  a  swamp  of  green 
tamarack,  but  west  of  him  there  was  a  big  smoke  north  of 
the  track.  Where  the  fire  was  in  the  tamarack  swamp  it  had 
run  at  least  half  a  mile  north  of  the  track. 

H.  B.  Davis,  sworn  for  plaintiff,  testified  that  he  was  vice 
president  and  general  manager  of  the  plaintiff,  and  owned 
one-fourth  interest  in  the  plaintiff  company,  which  was 
operating  a  sawmill  and  planingmills  at  Hinckley  in  1891. 
On  September  17, 1891,  he  observed  smoke  down  on  the  Great 
Northern  Railroad  southwest  from  Hinckley.  Watched  it 
grow  larger  from  day  to  day.  September  21st  saw  fire  get- 
ting larger,  and  sent  Mr.  Cathcart  to  look  after  it,  and  later 
in  the  day  went  to  look  after  it  himself.  The  fire  from  the 
west  came  through  heavy  timber,  and  was  100  rods  to  half 
a  mile  from  him,  and  about  a  mile  and  a  half  from  Hinckley. 
Fire  got  into  Hinckley  on  September  22d,  but  did  not  remain 
long.  Passed  northeasterly  on  that  day.  Although  he  had 
been  north  of  Hinckley  several  miles  the  day  before,  he  saw 
no  fires.  Took  no  steps  personally  to  trace  this  fire  for 
several  days,  and  then  west  several  miles  from  Hinck- 
ley, and  then  over  other  parts  of  the  land  where  the 
plaintifi's  timber  was  burned,  and  found  the  territory  all 
burned  over. 

It  is  a  notable  fact  in  this  case  that,  while  this  witness 
was  heavily  interested  as  a  member  of  the  plaintiff  company, 
and  started  out  to  trace  the  fire  to  its  source,  he  did  not  go 
within  several  miles  of  where  plaintiff  alleges  it  originated, 
and  where  the  witness  himself  testified  he  had  seen  smoke 
several  days  southwest  of  Hinckley,  and  where  the  fire  de- 
stroyed timber,  and  when  he  had  as  much  evidence  to  satisfy 
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himself  as  to  the  origin  of  the  fire  as  at  any  time  since.  What- 
ever probative  force  there  may  be  in  his  evidence  is  weakened 
by  his  own  conduct  in  this  respect,  and  by  the  further  fact  of 
the  long  delay  in  not  presenting  his  claim,  or  saying  anything 
about  it  to  the  defendant,  and  especially  in  waiting  until 
after  the  great  Hinckley  fire,  which  passed  over  this  same 
scope  of  territory  three  years  thereafter,  and  had  obliterated 
very  much,  if  not  all,  of  the  physical  evidence  of  the  origin 
of  the  fire.  While  plaintiff  had  a  right  to  bring  its  action 
within  the  period  fixed  by  the  statute  of  limitations,  yet  its 
conduct,  as  appears  from  the  record,  may  be  considered  as 
affecting  the  credibility  of  one  of  its  principal  ownersi 
familiar  with  all  the  facts  and  a  witness  in  the  case. 

William  Kelly,  sworn  for  plaintiff,  testified  as  follows : 
**Was  building  a  dam  for  the  Brennan  Lumber  Company  in 
the  month  of  September,  1891,  on  section  34,  T.  42,  R.  21, 
and  fire  struck  me  September  22d.  A  couple  of  days  before 
the  fire  I  could  see  a  little  smoke  in  the  pine  timber,  coming 
from  nearly  a  southwest  direction.  The  fire  swept  by  me  to 
the  north.''  Had  not  seen  any  fire  to  the  east,  north,  or 
west  of  him.  After  the  fire  was  over,  he  went  south  to 
section  4,  township  41,  range  21.  The  territory  he  went 
over  was  all  burned. 

Several  other  witnesses  testified  in  behalf  of  the  plaintiff  as 
to  territory  where  this  timber  was  situated  being  burned  over, 
and  that  they  worked  in  the  timber  south  of  Hinckley  sub- 
sequent to  the  fire,  but  saw  no  indications  of  a  previous  fire. 
None  of  them,  however,  traced  the  fire  to  the  point  where  it 
is  claimed  by  the  plaintiff  to  have  started. 

We  now  come  to  an  examination  of  the  evidence  intro- 
duced by  the  defendant.  Thomas  Gorman  was  its  section 
foreman  in  September,  1891,  on  the  first  section  running 
southwest  from  Hinckley,  and  which  ended  at  bridge  83.  He 
testified:  **My  section  runs  from  Hinckley  west  six  miles. 
Stops  at  bridge  83.  I  remember  between  the  1st  and  20th  of 
September,  1891 .  of  a  fire  being  on  the  south  side  of  the  track. 
It  crossed  from  the  south  side  of  the  track  to  the  north  side 
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at  bridge  83.     I  remember  of  their  fighting;  fire  at  Hinckley. 

*  *  *  I  had  observed  the  smoke  or  fire  on  the  south 
side  of  the  track  above  eight  or  ten  days,  probably,  before  it 
crossed.  This  fire  crossed  at  the  noon  hour.  We  were  on 
track  repairs  there.  When  that  fire  crossed  there,  it  crossed 
the  length  of  ten  or  eleven  telegraph  poles.  The  telegraph 
poles  are  probably   200   feet  apart;    probably   not  so   far. 

*  *  *  I  wanted  to  get  down  to  the  bridge,  and  I  couldn't 
get  through  till  the  fire  went  by.  The  fire  was  too  strong 
across,  too  hot ;  no  man  could  get  through,  and  live  through 
it.  The  wind  was  blowing  a  pretty  strong  gale  from  the 
south, — blowing  from  the  south.  This  fire  had  been  burn- 
ing a  number  of  days  south  of  the  track.  I  know  Nels 
Martinson.  Nels  Martinson  had  been  working  for  me  that 
month.  Whether  he  had  been  working  for  me  all  that 
month,  I  could  not  tell.  There  had  been  some  men  working 
for  me.  I  remember  seeing  a  train  going  along  that  track, 
and,  shortly  after  the  train  went  along,  of  seeing  smoke  start 
up.  That  smoke  started  at  bridge  87,  about  two  miles,  or  a 
little  over,  west  of  Hinckley, — southwest  of  Hinckley.  It 
would  be  about  within  three  miles  of  bridge  83 — probably 
three  and  a  half  miles  east  of  bridge  83 — where  this  fire  crossed 
the  track.''  He  also  testified  that  the  smoke  which  he  saw 
after  the  train  passed  did  not  come  from  the  fire  which  came 
up  and  crossed  the  track  at  bridge  83. 

John  Stanchfield,  a  witness  for  defendant,  also  lived  at 
Hinckley  in  September,  1891,  and  testified  :  **In  the  month 
of  September,  1891,  I  observed  forest  fires  around  Hinckley. 
Somewhere  from  the  5th — I  can't  place  the  date  exactly,  but 
between  the  5th  and  10th — I  observed  fire  on  the  northwest 
of  the  northeast  of  section  13 — 41 — 21,  somewhere  about  in 
this  location  [indicating] ,  the  northeast  of  the  northeast  of 
13 — 41 — 21.  The  reason  I  saw  it  was  I  had  on — I  am  not  pos- 
itive which  quarter  it  was  on — some  three  or  four  tons  of  hay 
in  cock  ready  to  stack.  It  was  piled  up  there,  and  I  was  mad 
to  see  on  that  day  a  fire  spring  up  on  that  section.  Told  my 
wife  I  was  afraid  of  my  hay  out  there.     Went  up  after  I  ate 
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my  dinner.  Found  the  fire  got  close  to  the  Duluth  Railroad, 
and  it  run  in,  working  into  this  tamarack  swamp,  and  was 
burning  the  swamp.  The  next  day  I  got  my  hay  out  of  there. 
The  following  Sunday  from  that  day  I  was  called  up  on  the 
southwest  of  the  southwest  of  18  to  a  man  that  lived  there, 
by  the  name  of  Michael  Carey.  The  man  he  lived  with  then 
was  burned  up  in  the  Hinckley  fire  in  1894.  He  sent  a  boy 
to  my  place,  and  wanted  me  to  go  up  and  help  him  fight  fire, 
and  save  his  hay;  and  that  was  on  the  west  side  of  the  East- 
ern Minnesota,  in  section  13.  But  we  could  not  save  his 
hay.  His  hay  was  burned  up  on  that  Sunday.  Am  certain 
it  was  the  first  Sunday  after  I  saw  fire  break  out.  I  am  cer- 
tain that  the  fire  never  was  out  between  the  St.  Paul  &  Duluth 
Railroad  for  at  least  two  or  three  weeks  after  this.  I  saw 
the  fire.  Am  certain  the  fire  was  in  there.  Saw  it  evening; 
saw  it  in  the  trees.  *  *  *  j  remember  the  22d  day  of 
September.  With  reference  to  that  date,  I  was  fighting  fire 
on  the  south  and  southeast  side  of  Hinckley  at  least  a  week 
or  ten  days  prior  to  that  time.  I  knew  there  was  a  fire  at  one 
time  between  the  point  of  fighting  fire  there  and  the  22d,  and 
I  am  positive  that  it  was  at  least  a  mile  and  a  half  on  the 
road  that  goes  down, — follows  the  Grindstone  river  there  east, 
down  the  course  of  the  river.  I  went  down  there,  and  looked 
after  some  hay.  And  at  that  time — I  think  probably  the 
16th — I  rode  down  there  one  evening,  and  the  fire  was  on 
both  sides  of  the  road.  *  *  *  From  the  1st  to  the  22d  of 
September  the  condition  of  the  ground  was  very  dry.  The 
atmosphere  was  dry.  Usually  all  through  that  timber  the 
mornings  were  very  smoky;  that  is,  for  at  least  a  week  or 
ten  days  prior  to  the  22d  it  was  a  dense  smoke;  that  is,  in 
the  morning, — every  morning.  During  the  night  and  even- 
ings of  that  week,  or  ten  days  prior  to  the  2 2d,  I  observed 
fires  in  the  woods  surrounding  Hinckley.  On  the  13th  and 
14th  I  could  not  say  whether  they  extended  north  of  12  or  not, 
but  in  the  north  of  Hinckley  and  northwest  of  Hinckley.  In 
the  evening  the  fires  would  not  be  badly  running.  The  wind 
would  die  down,  and  there  would  be  dry  trees,  and  that  we 
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would  see  from  the  house .  It  showed  there  was  fire  all  through 
that  country,  in  13  and  14  at  least.  I  did  not  go  any  further  than 
the  two  sections  41 — 42.**  Upon  his  cross -examination  he 
testified  that  he  observed  the  fire  on  section  13  from  some  day 
between  September  5th  and  10th  until  September  26th,  and, 
as  near  as  he  could  locate  the  same,  it  was  on  the  N.  E.  H 
of  the  N.  E.  ^  of  section  13,  close  to  the  St.  Paul  &  Duluth 
Railroad,  and  was  sure  that  the  fire  was  not  out  for  two  or 
three  weeks.  The  section  13  to  which  the  witness  referred 
is  directly  north  of  Hinckley,  and  between  it  and  some  of  the 
timber  of  plaintiff  injured  by  fire. 

John  McNamara,  a  witness  for  defendant,  testified  that  he 
was  * 'section  foreman  for  the  St.  Paul  &  Duluth.  Was 
living,  in  the  month  of  September,  1891,  at  Hinckley.  Sec- 
tion foreman  for  the  same  road.  Was  over  that  section 
during  all  the  month  of  September,  1891.  I  observed  fires 
north  of  Hinckley  on  the  east  of  west  side  of  the  railroad 
track  during  the  month  of  September  between  the  1st  and  22d 
of  the  month.  I  saw  a  fire  cross  the  eastern  track, — cross 
from  the  Eastern  Railroad  up  to  17  or  18,  and  into  24,  and 
up  to  13  along  by  12,  and  along  by  the  railroad  track  to 
section  1,  and  along  through  there.  I  don't  think  that  fire 
crossed  to  the  west  side  of  the  St.  Paul  &  Duluth  track.  I 
noticed  fires  on  the  west  side  of  the  St.  Paul  &  Duluth  track. 
Could  not  say  about  the  time.  It  was  in  the  month  of 
September, — about  the  middle  of  September.  I  could  not 
give  date.  The  fire  I  observed  on  the  west  side  was  in 
sections  36  and  25,  36 — 41 — 21.  36  is  about  four  miles  north 
of  Hinckley.  I  saw  a  fire  north  of  what  is  called  the  *Big 
Hinckley  Cut'  on  the  west  side  of  the  track.  It  was  about 
the  middle  of  September.  I  recollect  that  Charles  Peterson 
was  working  for  me  in  the  early  part  of  September.  He  quit 
work  between  the  15th  and  20th.  Do  not  recollect  the  date. 
I  observed  these  fires  on  both  sides  of  the  track  previous  to 
the  time  he  quit  work  for  me.  *  *  *  i  saw  a  fire  on  the 
west  side  of  the  track  about  four  miles  from  Hinckley.  The 
fire  that  I  saw  about  a  mile  and  a  half,  in  my  opinion,  never 
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crossed  the  track.  That  was  a  separate  fire.  The  fire  that 
Peterson  told  us  about  was  about  a  mile  and  a  half  up.  I 
don't  think  it  ever  crossed  the  track.  About  four  miles  up 
was  quite  a  fire.  Burnt  brush  and  tamarack  and  everything 
on  the  ground.  There  was  fire  on  the  east  side  of  the  track 
at  that  point.  It  was  on  both  sides.  It  was  burning  about 
a  week  altogether,  on  the  east  side.  Couldn't  say  how  long 
I  observed  it  on  the  west  side.  I  don't  remember  how  long 
it  was  burning,  but  I  saw  the  fire  there.  Further  than  that 
I  don't  remember  any  particular  about  it."  Charles  Peter- 
son, sworn  for  defendant,  testified  as  follows  :  He  lived  at 
Hinckley.  Worked  on  section  14  with  Mr.  McNamara,  for 
the  St.  Paul  &  Duluth,  north  of  Hinckley.  Between  the  1st 
of  September  and  the  day  he  quit  work,  on  the  17th  or  18th  of 
the  same  month,  he  observed  forest  fires  north  of  Hinckley, — 
some  time  in  the  first  part  of  September, — fire  in  big  swamp 
about  a  mile  and  a  half  north  of  Hinckley.  It  was  on  both 
sides  of  the  track.  The  fire  kept  on  going.  Drove  it  off 
towards  the  northwest  into  the  woods.  When  he  quit  work, 
on  the  17th  or  18th,  that  fire  was,  as  far  as  he  could  see, 
burning  in  the  woods  north  of  Hinckley.  Could  see  it  climb- 
ing up  dry  pines,  and  lots  of  smoke.  That  he  laid  out  nights 
to  watch  the  fire  east  of  Hinckley.  That  the  fire  on  the  north 
of  Hinckley  was  about  a  mile  and  a  half  just  the  other  side 
of  the  track. 

N.  A.  Greenfield,  sworn  for  defendant,  testified  :  That  he 
is  a  farmer,  and  lives  in  Dell  Grove.  Was  there  during  all 
the  month  of  September,  1891.  Between  the  1st  and  20th  he 
observed  fires  in  the  forest  up  in  that  country.  That  in 
September,  1891,-  he  lived  on  section  25—42—21.  That 
about  the  9th  or  10th  fires  were  quite  bad  south  of  him. 
Some  there  about  the  15th  or  16th.  The  fire  got  quite  bad 
south  of  him,  and  McNamara  notified  him  he  had  better  go 
away;  he  was  in  danger.  That  his  wife  and  family  did  go 
away,  but  he  stayed  there.  That  his  house  was  located 
about  the  middle  of  the  S.  E.  of  the  S.  E.  of  25— ^2— 21. 
Stayed  to  fight  for  his  house.     The  fire  burned  into  it ;  struck 
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the  high  land.  Was  in  the  swamp  when  notified.  That  at 
the  time  his  family  moved  from  25  to  24  there  was  fire  burn- 
ing on  the  west  side  of  the  St.  Paul  &  Duluth  track.  That 
fire  burned  that  day,  through  different  portions  of  the 
country,  to  section  25.  That  he  lost  hay  and  other  property 
by  fires  up  there.  Burned  the  day  he  left, — about  the  15th 
or  16th.  During  the  month  of  September,  and  prior  to  the 
20th,  there  was  smoke  in  anywhere  that  you  could  look.  It 
was  all  smoke.  He  fixes  the  date  by  the  birth  of  a  child 
born  on  the  2d  day  of  the  month. 

Henry  Lund  testified  in  behalf  of  defendant  that  in 
September,  1891,  he  was  living  on  section  24 — 42 — 21,  and 
that  about  September  15th  or  16th  he  had  seven  stacks  of 
hay  destroyed  by  fire  that  came  up  from  the  south.  Kept 
burning  right  along  past  him.  He  and  a  man  by  the  name 
of  Samuelson  tried  to  stop  it,  but  could  not.  It  burned  the 
low  lands  and  marshes.  Had  a  sawmill  there,  and  was 
afraid,  if  the  fire  got  in  there,  it  would  burn  it. 

Several  other  witnesses  sworn  on  behalf  of  defendant 
testified  as  follows : 

William  Jacobs  testified  that  he  lived  on  section  7,  town- 
ship 42,  range  20.  Fire  came  in  between  September  1  and 
20,  1891,  from  the  south,  and  burned  his  hay,  and  there  were 
fires  burning  from  the  first  week  in  September  to  the  east  on 
the  northwest  and  south  of  him. 

H.  G.  Tyler  testified  that  he  lived  on  section  24,  township 
42,  range  21,  and  that  fire  first  came  from  the  west  to  his 
place  September  20th,  which  he,  with  six  or  eight  other  men, 
fought  with  water,  and  put  out  the  flames,  but  it  burned  in 
the  underbrush,  and  the  next  morning  it  turned. 

Warren  Cathcart  testified:  *%ive  at  Hinckley,  Minn. 
Common  laborer.  Was  there  in  the  month  of  September, 
1891,  working  for  the  Brennan  Lumber  Co.,  near  Grindstone 
Lake,  in  John  Bell's  camp.  He  was  cutting  roads.  Could 
not  say  in  what  direction.  I  was  cookee, — helping  the  cook. 
Had  to  take  dinner  out  in  the  woods  to  where  the  men  were. 
Crew  about   twenty.     Commenced  the  last  of  the  first  week 
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in  September.  Took  dinner  out  for  two  weeks.  About  three 
miles,  I  think.  The  camp  was  by  the  end  of  the  lake.  It 
was  dinner  I  had  to  take  out.  They  would  eat  it  between  11 
and  12  o'clock.  To  prepare  this  lunch,  when  I  found  the 
men  I  would  start  a  fire,  and  prepare  the  kettle.  Did  that 
every  day.  I  took  no  pains  to  put  out  the  fires  as  I  started 
them.  They  were  nearly  burned  out  by  the  time  the  men 
got  through  dinner.  Q.  Did  you  notice  ever,  in  passing 
over  the  route  where  you  had  built  the  fire  the  days  before,  or 
any  number  of  days  before,  whether  the  fire  had  spread 
around?  A.  Yes,  sir.  Q.  How  far  had  it  spread  in  any  case 
you  noticed?  A.  From  four  or  six  feet  in  diameter,  spots  as 
big  as  this  room;  only  on  one  occasion  saw  a  spot  as  big  as 
this  room.  I  needed  to  carry  out  lunch  until  camp  burned. 
Was  in  camp  when  it  burned.  Think  it  was  the  day  before 
I  carried  out  lunch  in  this  way  to  the  men.  Built  a  fire  at 
that  time,  and  left  it  as  I  had  the  other  fires.  The  day  before 
that,  carried  out  lunch.  Prepared  tea,  and  built  a  fire,  and 
left  it.  Was  not  back  to  the  place  I  built  the  fire  on  the  last 
day.  Saw  no  evidence  of  fire  in  that  country  before  the 
camp  was  burned  up.'' 

L.  Y.  Thydeen,  on  his  cross-examination,  testified  for 
defendant  as  follows:  **I  live  on  section  2 — 39 — 23,  about 
a  mile  and  a  half  from  the  Great  Northern  Railroad  south, 
about  fourteen  miles  from  Hinckley.  Pokegama  is  eight 
miles  from  Hinckley.  The  fire  reached  my  place  on  the  16th, 
going  in  a  northeasterly  direction.  I  know  where  that  fire 
started.  It  started  at  section  22,  T.  29,  R.  23.  I  know 
when  it  started.  It  was  on  the  8th  day  of  September.  Am 
sure  it  reached  me  on  the  16th.  I  left  my  place  on  the  19th. 
I  went  first  up  the  railroad  track,  then  followed  the  railroad 
track  about  a  mile  east  from  Mud  Creek  bridge.  The  whole 
distance  would  be  two  miles.  I  went  up  the  road  about  two 
miles.  Then  went  to  where  I  saw  the  fire.  It  was  east  along 
the  railroad  line  about  the  corner  of  section  25 — 40 — 23.  I 
followed  the  track.  I  went  first  a  mile  and  a  half  up  to  the 
railroad  track,  and  then  proceeded  up  the  railroad  track  three 
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miles.  I  stopped  when  I  came  to  where  the  fire  was.  That 
is  where  I  found  the  fire.  Q.  Before  you  got  there,  you 
could  not  see — could  not  judge — which  side  of  the  road  the 
fire  was  on,  could  you?  A.  No,  sir;  I  could  not  before  I 
got  nearer.  Q.  When  you  got  up  there,  you  found  fire  on 
both  sides,  did  you?  A.  No;  I  found  it  on  one  side  when  I 
came  there.  It  was  on  the  south  side.  That  was  on  the 
19th  of  September.  It  crossed  while  I  was  there.  The  wind 
was  blowing  from  a  southwest  direction.  The  fire  proceeded 
as  long  as  I  saw  it.  I  returned  home.  I  started  out  two 
weeks  afterwards.  As  far  as  I  went  on  the  19th  was  to  go 
about  a  mile  and  a  half  north,  and  then  up  on  track  two 
miles;  then  came  home.** 

Numerous  other  witnesses  testified  in  behalf  of  the 
defendant,  tending  in  a  greater  or  less  degree  to  support  its 
theory  that  there  were  other  fires  in  the  region  of  this  timber 
from  which  the  fire  which  destroyed  plaintiff's  timber  might 
have  originated,  but  the  testimony  is  too  voluminous  to  be 
further  quoted.  We  have  examined  the  evidence  with  great 
care,  and  we  do  not  trench  upon  the  province  of  the  jury  in 
permitting  it  to  weigh,  conflicting  evidence,  and  render  a 
verdict  accordingly,  when  such  a  case  is  presented.  This, 
however,  is  not  such  a  case,  but  one  where  it  conclusively 
appears  from  non -conflicting  evidence  that  the  plaintiff 
failed  to  trace  to  its  origin  or  source  the  fire  which  caused 
the  damage  to  its  timber.  The  language  used  by  Mr.  Justice 
Mitchell  in  Baxter  v.  Railway  Co.  (Minn.),  14  Am  & 
Kng.  R.  Cas.,  N.  S.,  85,  75  N.  W.  1114,  is  quite  pertinent  to 
this  case,  viz, :  **Under  such  circumstances  it  was  necessary 
that  the  fire  should  be  carefully  traced  and  identified  by  the 
evidence  from  the  right  of  way  to  the  plaintiff's  premises. 
The  jury  were  not  at  liberty  to  arrive  at  the  result  by  mere 
guess  or  conjecture,  and  must  have  had  some  substantial 
evidence  on  which  to  base  their  verdict.  We  have  carefully 
read  and  studied  the  evidence,  and  are  clearly  of  the  opinion 
that  there  was  no  sufficient  tracing  of  the  fire,  either  by  any 
one  witness  or  by  all  the  witnesses  together,   from  the  point 
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where  the  section  men  ignited  the  pile  of  ties  and  rubbish  on 
the  right  of  way,  to  the  plaintiff's  premises.  Neither  was  it 
traced  by  proof  of  facts  and  circumstances  from  which  the 
inference  could  be  legitimately  drawn  that  it  was  the  same 
fire.  The  most  that  can  be  claimed  for  the  evidence  is  that 
it  is  possible  that  the  fire  started  on  the  right  of  way  might 
have  been,  in  whole  or  in  part,  the  fire  which  consumed 
plaintiff's  property.'*  The  plaintiff  had  ample  opportunity 
to  have  traced  this  fire  to  its  source  immediately  after  it 
occurred.  It  was  running  its  sawmill  and  planingmill  at 
Hinckley  at  the  time  with  a  large  force  of  men,  not  far  from 
where  the  fire  originated,  and  not  far  from  the  locus  in  quo  of 
the  damage.  It  had  several  lumber  camps  upon  the  very 
land  where  the  fire  ran  over  its  timber,  and  one  of  these 
camps  was  destroyed  by  the  same  fire  as  that  which  injured 
its  timber.  Davis,  the  general  manager,  says  that  when  he 
received  word  from  the  various  men  that  the  fire  had  gone 
through  there  he  took  steps  to  trace  it,  but  he  never  went 
near  the  place  where  he  claims  it  originated,  nor  near  the 
place  where  the  fire  started  that  crossed  at  bridge  83,  and 
which  went  north  in  the  direction  of  plaintiff's  land.  Nor 
did  he  send  any  one  of  his  large  number  of  employees  to 
trace  this  fire  to  the  place  of  its  origin.  The  complex 
situation  as  to  the  various  fires  in  that  vicinity  or  region,  and 
plaintiff's  failure  to  trace  this  one  to  its  source,  must  have 
left  the  case  one  where  the  jury  could  not,  as  a  legitimate 
inference  from  all  the  facts,  have  rendered  a  verdict  properly 
in  favor  of  the  plaintiff,  and  hence  the  order  denying 
defendant's  motion  for  a  new  trial  is  reversed,  and  a  new 
trial  granted.     So  ordered. 
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R.  R.  Co.,  23  Penn.  St.  273;  Reading  R.  R.  Co.  v.  Yeister,  8  Penn. 
St.  366 ;  Frankford,  etc.,  Turnpike  Co.  v,  Phila.  8t  Tr.  R.  R.  Co.,  54 
Penn.  St.  345. 

South  Dakota.— White  v,  Chicago  &  M.  St.  P.  R.  Co.,  45  Am.  & 
EJng.  R.  Cas.  565,  1  S.  Dak.  326,  47  N.  W.  Rep.  146. 

Texas, — International  &  G.  N.  R.  Co.  v.  Timmermann,  61  Tex. 
660. 

IVisconsin, — Martin  v.  Western  Ry.  Co.,  23  Wis.  437. 

England,— 'VdiVighn  v,  Taff  Vale  R.  Co.,  5  H.  &  N.  679,  6  Jur.  N.  S. 
899,  29  L.  J.  Ex.  247,  8  W.  R.  594,  2  L.  T.  394  ;  Aldridge  v.  Gt.  W.  R. 
R.  Co.,  3  M.  &  G.  517  ;  Freemantle  v,  L.  &  N.  W.  R.  R.  Co.,  10  C.  B. 
(N.  S.),  89;  Smith  v.  Ir.  &  S.  W.  Ry.  Co.,  L.  R.  5  C.  P.  98,  L.  R.  6 
C.  P.  14  ;  Crack nell  v.  Mayor  and  Corporation  of  Thetford,  L.  R. 
4  C.  P.  629 ;  Brand  v.  Hammersmith  Ry.  Co.,  Lr.  R.  4  H.  L.  171 ; 
Spence  z'.  Windsor  &  A.  R.  Co.,  10  Nov.  Sc.  106;  Ball  v.  Grand 
Trunk  R.  Co.,  16  U.  C.  C.  P.  252. 

Ohio  Statutes, — Under  the  statutes  of  Ohio  negligence  has  not 
been  eliminated  as  an  essential  element  in  actions  for  loss  from 
fires  set  by  locomotives.  Continental  Trust  Co.  v,  Toledo,  St.  L.  & 
R.  C.  R.  Co.,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  854. 

2.  Statutes  Making  Railroad  an  Insurer — Constitutionality. — Under 
some  statutes  railroad  companies  are  responsible  for  all  injuries  by 
fire  communicated  by  their  locomotives,  and  have  an  insurable 
interest  in  the  property  along  the  right  of  ^way. 

As  to  the  constitutionality  of  such  statutes,  see  St.  Louis  Sl  S.  F. 
R.  Co.  V,  Mathews  (U.  S.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  361,  and 
note^  387  et  seq, 

3.  Effect  of  Contributory  Negligence  under  Such  Statutes. — 
See  Matthews  v,  Missouri  Pac.  Ry.  Co.,  10  Am.  &  £ng.  R.  Cas., 
N.  S.,  67  3,  and  note^  689  et  seq. 

4.  Liability  as  Warehouseman. — See  Walker  v.  Eikleberry,  13  Am. 
&  Eng.  R.  Cas.,  N.  S.,  253,  and  notes^  258  et  seq, 

6.  Liability  for  Personal  Injuries  Resulting  from  Fires. — If, 
through  the  negligence  of  a  railroad  company,  sparks  and  cinders 
escape  from  its  engine  and  set  fire  to  a  house,  the  company  is  liable, 
not  only  for  the  property  destroyed,  but  also  for  any  loss  of  life 
caused  thereby  without  any  contributory  negligence  on  the  part  of 
the  party  bringing  action.  Liming  v.  Illinois  C.  R.  Co.,  81  Iowa 
246,45  Am.  &  Eng.  R.  Cas.  581,  47  N.  W.  Rep.  66  ;  Rajnowski  z;. 
Detroit,  B.  C.  &  A.  R.  Co.,  78  Mich.  681,  44  N.  W.  Rep.  335. 

But  in  the  case  of  Pike  v.  Grand  Trunk  R.  R.  Co.,  39  Fed.  Rep. 
255,  38  Am.  &  Eng.  R.  Cas.  336,  the  court  reach  the  contrary  conclu- 
sion. In  this  case  it  appeared  that  plaintiff*s  intestate  was  not  in 
any  danger  from  the  proximity  of  the  fire,  but  that  she  voluntarily 
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advanced  towards  it,  going  a  distance  of  about  50  rods,  and  at- 
tempted to  extinguish  it.  It  also  appeared  that  the  intestate  had 
no  interest  in  the  property  which  was  on  fire.  The  court  held,  that 
the  proximate  cause  of  her  death  was  her  voluntary  act  in  attempt- 
ing to  extinguish  the  fire,  and  that  there  could  be  no  recovery. 
C01.T,  J.,  said  :  "Her  act  may  have  been  praiseworthy,  but  it  was 
not  the  less  voluntary  and  it  does  not  relieve  her  from  the  conse- 
quences which  ensued.*' 

a.  Attempting  to  Extinguish  Fire — Company's  Negligence  Not 
Proximate  Cause. — Plaintiff,  a  widow,  with  her  daughter,  Capitola, 
fifteen  years  of  age,  and  four  younger  children,  resided  on  August 
30,  1884,  upon  her  farm  adjoining  defendant's  right  of  way.  On  that 
date  the  engine  attached  to  a  passing  train  of  defendant's  emitted 
a  large  and  unusual  volume  of  sparks,  cinders,  and  coal,  setting  fire 
to  a  quantity  of  dry  brush,  grass,  and  leaves  which  defendant  had 
allowed  to  accumulate  and  remain  upon  its  right  of  way.  A  strong 
wind  was  blowing  at  the  time,  and  the  fire  spread  rapidly  to  plain- 
tiff's land  adjoining  defendant's  right  of  way  ;  that  when  it  had 
reached  a  point  near  to  the  fence  enclosing  plaintiff's  premises,  and 
was  threatening  the  destruction  of  the  fence  and  of  the  dwelling  and 
other  houses  upon  the  premises,  there  being  no  male  person  upon 
the  premises,  Capitola  Scale  approached  the  point  along  the  line  of 
the  fence  opposite,  and  near  to  the  fire,  and  engaged  in  efforts  to 
save  the  fence  from  burning  by  putting  out  the  fire  as  it  reached  it. 
While  so  engaged,  and  using  reasonable  care  to  prevent  injury  to 
herself  and  the  property  as  a  person  of  ordinary  prudence  would 
have  used  under  like  circumstances,  the  fire  caught  her  clothing  and 
burned  h^r,  causing  her  death  within  six  hours.  Negligence  was 
upon  defendant  in  allowing  quantities  of  dry  and  combustible  brush, 
grass,  and  weeds  to  accumulate  and  remain  upon  its  right  of  way  ; 
in  failing  to  provide  proper  appliances  foi^  preventing  the  emission 
of  sparks  from  its  engine,  and  in  entrusting  the  management  of  its 
engines  to  incompetent  and  unskilful  persons,  and  especially  in 
the  management  of  the  particular  engine,  and  in  allowing  the 
escape  of  sparks,  cinders,  and  coal  therefrom,  causing  the  fire  in 
question.  Held,  that  whether  the  deceased  was  negligent  or  not  in 
her  attempt  to  put  out  the  fire,  that  attempt,  and  not  the  original 
negligence  of  the  defendant  in  starting  the  flames,  was  the  proxi- 
mate cause  of  her  death.  Scale  v.  Gulf,  etc.,  R.  Co.  (Texas,  Jan. 
1885) ,  5  Tex.  I^aw  Rev.  70. 

6.  Statutes  Affecting  Liability  of  Railroads  Construed.— See  5 
Rap.  &.  Mack's  Dig.  852  et  seq, 

7.  Fires  Spreading  to  Other  Property —Proximate  Cause. — 
Where  the  sparks  of  an  engine  passing  upon  the  line  of  a  railway 
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have  set  on  fire  a  neighboring  building,  and  that  in  turn  has  set  fire 
to  another  building  either  immediately  adjacent  or  at  some  little 
distance,  the  question  is  often  raised  as  to  whether  the  owner  of  the 
second  building  has  any  cause  of  action  against  the  railway  com- 
pany. Most  of  the  authorities  hold  that  he  has,  the  negligence  of 
the  company  in  failing  to  provide  proper  spark-arresters  being 
usually  deemed  the  proximate  not  the  remote  cause  of  the  loss. 

United  Stales.— Milwa.n^ee  &  St.  P.  R.  Co.  v.  Kellogg,  94  U.  S.  469. 

California, — Henry  v.  Southern  Pacific  R.  R.  Co.,  50  Cal.  176. 

Illinois. —Toledo,  W.  &  W.  R.  Co.  v.  Maxfield,  72  111.  95 ;  Toledo, 
W.  &  W.  R.  Co.  V.  Muthersbaugh,  71  111.  572;  Fent  v.  Toledo,  P.  & 
W.  R.  Co.,  59  III.  349 ;  Toledo,  P.  &  W.  R.  Co.  v.  Pindar,  53  111.  447. 

Indiana.— Chica.go,  St.  Lr.  &  P.  R.  Co.  v.  Williams,  131  Ind.  30,  30 
N.  £.  Rep.  695 ;  Irouisville,  N.  A.  &.  C.  R.  Co.  v.  Nitsche,  45  Am.  &. 
EJng.  R.  Cas.  532,  126  Ind.  229,  26  N.  EJ.  Rep.  51. 

Ii!'ansas.— Atchison,  Topeka  &  S.  F.  R.  Co.  v.  Bales,  16  Kans.  252  ; 
Atchison,  Topeka  &  S.  F.  R.  Co.  v.  Stanford,  12  Kans.  354 ;  St.  Jo. 
&  D.  C.  R.  Co.  V.  Chase,  11  Kans.  47. 

Maine,— Prdiit  v.  Atlantic  &  St.  L.  R.  Co.,  42  Me.  579. 

Maryland.— B^lt,  &  O.  R.  Co.  v,  Shipley,  39  Md.  251 ;  P.  W.  &  B. 
R.  R.  Co.  V,  Constable,  39  Md.  149  ;  Annapolis  &  ^,  R.  Co.  v.  Gantt, 
39  Md.  115. 

Massachusetts. — Perley  v.  Eastern  R.  Co.,  98  Mass.  414. 

Michigan. — Hoyt  v,  JefFers,  30  Mich.  181. 

Missouri. — Coates  v.  Mo.,  K.  &  T.  R.  Co.,  61  Mo.  38 ;  Poeppers  v. 
Mo.,  K.  &  T.  R.  R.  Co.,  67  Mo.  715  ;  Burlington  &.  M.  R.  Co.  v.  West- 
over,  4  Neb.  268  ;  Longabaugh  v.  Virginia  City  &  T.  R.  Co.,  9  Nev« 
271. 

New  Jersey. — Kuhn  v.  Jewett  (N.  J.),  5  Stewart,  647  ;  Delaware, 
Lack.  &  Western  R.  R.  Co.  z/.  Salmon,  10  Vroom.  299. 

New  I'^ryfe.— Webb  v.  Rome,  W.  &  O.  R.  Co.,  49  N.  Y.  420  ;  McCoun 
V.  N.  Y.  Cent.  &  Hudson  River  R.  Co.,  66  Barb.  338 ;  O'Neill  v.  New 
York,  O.  &  W.  R.  Co.,  40  Am.  &  Eng.  R.  Cas.  240,  115  N.  Y.  579,  22 
N.  E.  Rep.  217,  26  N.  Y.  S.  R.  269 ;  affirming  10  N.  Y.  S.  R.  147,  45 
Hun  458. 

Pennsylvania. — Penna.  &  N.  Y.  C.  &  R.  Co.  v.  Lacey,  89  Pa.  St. 
458 ;  Penna.  R.  R.  Co.  v.  Hope,  80  Pa.  St.  373. 

Wisconsin.— lS.e\\of;g  v.  Chicago  &  N.  W.  R.  Co.,  26  Wis.  223. 

England.— ^mith.  v.  R.  Co.,  ly.  R.  5  C.  P.  98. 

8.  Test  of  Proxinnate  Cause. — Where  remote  fires  are  caused  by 
the  spreading  of  fire  started  by  a  negligent  act,  many  authorities 
hold  that  in  deciding  whether  or  not  the  defendant's  act  was  the 
proximate  cause  of  plaintiff's  injury,  the  only  question  to  be  consid- 
ered is  whether  the  plaintiff's  injury  was  a  result  which  defendant 
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might  have  foreseen  or  anticipated  as  one  that  probably  would  or 
easily  might  happen  as  the  consequence  of  his  negligent  act.  If 
such  result  might  at  the  time  of  the  negligent  act  have  been  foreseen 
and  anticipated  as  one  that  naturally  would  or  easily  might  happen 
as  a  consequent  of  the  negligent  act,  then  the  negligent  act  was  a 
proximate  cause  of  plaintiff's  injury  ;  otherwise  not. 

United  States, — Milwaukee,  etc.,  R.  R.  Co.  v.  Kellogg,  %  U.  S.  469. 

California, — Henry  v.  Southern  Pacific  R.  R.  Co.,  50  Cal.  183. 

Connecticut.— y[a.r\itk  v.  New  York  &  N.  E.  R.  Co.,  62  Conn.  331,  25 
Atl.  Rep.  239. 

Illinois,— Fent  v,  Toledo,  etc.,  R.  R.  Co.,  69  111.  349. 

/ndiana,—ToledQ,  W.  &  W.  R.  Co.  v.  Wand,  48  Ind.  476. 

/Kansas, — Missouri  Pac.  R.  Co.  v.  Cady,  44  Kan.  633,  24  Pac.  Rep. 
1088. 

Maryland.— Itya.n  v.  Gross,  68  Md.  377,  12  Atl.  Rep.  115,  16  Atl. 
Rep.  302,  11  Cent.  Rep.  502 ;  Philadelphia,  W.  &  B.  R.  Co.  v.  Consta- 
ble, 39  Md.  149,  11  Am.  Ry.  Rep.  276 ;  Annapolis  &  EJ.  R.  Co.  v. 
Gantt,  39  Md.  115,  11  Am.  Ry.  Rep.  210  ;  Baltimore  &  O.  R.  Co.  v. 
Shipley,  39  Md.  251,  11  Am.  Ry.  Rep.  269. 

Michigan,— Koyt  v.  Jeffers,  30  Mich.  181. 

Missouri, — Poeppers  v.  Missouri,  Kansas  &  Texas  R.  R.  Co.,  67 
Mo.  715. 

North  Carolina. — Daggett  v,  Richmond,  etc.,  R.  R.  Co.,  78  N.  C. 
305. 

Texas, — Houston  &  T.  C.  R.  Co.  v,  McDonough,  1  Tex.  App.  (Civ* 
Cas.)  354. 

England. — Smith  v,  I/ondon  &  Southwestern  R.  R.  Co.^  L.  R-  5  C. 
P.  98. 

9.  Proximate  Cause— Question  for  Jury. — Where  remote  property 
is  burned  by  a  fire  started  elsewhere  through  the  negligent  act  of 
another,  the  question  whether  such  negligent  act  was  the  proximate 
cause  of  the  destruction  of  the  property,  is,  according  to  the  weight 
of  authority,  a  question  for  the  jury.  Lehigh  Valley  R.  R.  Co.  v, 
McKeen,  90  Pa.  St.  122.  In  this  case  it  appeared  that  the  fire  was 
ignited  by  sparks  from  one  of  defendant's  engines  in  combustible 
matter  near  the  track  ;  thence  the  fire  spread  to  the  field  of  the 
plaintiff,  and  consumed  a  lumber  pile  about  three  hundred  feet  from 
the  place  where  the  fire  started.  Held,  that  the  question  whether 
the  negligence  of  defendant  was  the  remote  or  proximate  cause  of 
the  plaintiff's  injury  was  properly  left  to  the  jury. 

The  following  cases  lay  down  the  same  rule  as  that  laid  down  in 
the  preceding  case,  viz.^  that  whether  a  fire  communicated  from 
another  fire  started  by  an  act  of  negligence  is  a  remote  or  proximate 
consequence  of  the  negligent  act,  is  a  question  of  fact  for  the  jury. 
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ligence  per  se^  still,  ia  case  of  the  destruction  of  the  property, 
whether  it  amounted  to  contributory  neg-ligence  may  be  a  question 
for  the  jury. 

Connecticut, — Buge  v.  Gardener,  19  Conn.  507. 

Illinois. — Chicago  &  Northwestern  R.  Co.  v»  Simonson,  25  111.  504  ; 
O.  A  M.  R.  V.  Shoriefiflt,  47  HI.  591. 

Iowa, — Slosaen  v,  Burlington,  C.  R.  &  N.  R.  Co.,  60  Iowa  215,  11 
Am.  &  Bng.  R.  Cas.  67,  14  N.  W.  Rep.  244. 

Kansas, —Mo.  Pac.  R.  Co.  z/.  Cornell  (Kan.),  11  Am.  &  Eng.  R. 
Cas.  56  ;  Kansas  City,  Fort  Scott  &.  Gulf  R.  v,  Owen,  25  Kan.  420  ; 
Kansas  Pacific  R.  Co.  v.  Brady,  17  Kan.  380. 

Massachusetts, — Ross  v.  Boston  &  Wore.  R.  Co.  (Mass.),  6  Allen, 
87. 

Minnesota. — Carson  v.  Milwaukee  &  St.  Paul  R.  (Minn.),  7  Am. 
&  Eng.  R.  Cas.  501;  Irinzee  v.  Winona  &.  St.  Peters  R.,  29  Minn. 
411. 

Missouri. — Brown  v,  Hamilton  &  St.  Jo.  R.  Co.,  37  Mo.  297. 

Nebraska, — Burlington,  etc.,  R.  R.  Co.  v.  Westover,  4  Neb.  268. 

New  York, — Collins  v,  N.  Y.  Central  &  Hudson  River  R.,  5  Hun 
(N.  Y.) ,  477  ;  affirmed  71  N.  Y.  609. 

Pennsylvania,— E,t\e  R.  Co.  v,  Dicks,  78  Pa.  St.  295. 

Wisconsin, — Murphy  v,  Chicago  &.  Northwestern  R.  Co.,  45  Wis. 
222,  Am.  R.  Rpt.  33 ;  Kessee  v,  Chicago  &  Northwestern  R.  Co.» 
'  45  Wis.  222. 

3.  Failure  to  Attempt  to  Extinguish  Fire. — The  failure  of  a 
property  owner  or  his  employee  or  other  representative  to  attempt 
to  extinguish  a  fire  started  by  a  railroad  company  is  contributory 
negligence,  and* will  prevent  a  recovery  for  injury  to  his  property 
caused  by  the  fire,  unless  it  appears  that  such  an  attempt  would 
have  been  unavailing.   > 

Arkansas, — St.  Louis,  I.  M.  &  S.  R.  Co.  v,  Hecht,  9  Am.  &  Eng. 
R.  Cas.  222,  38  Ark. -357  ;  Tilley  v.  St.  Louis  &  S.  F.  R.  Co.,  32  Am. 
&  Eng.  R.  Cas.  324,  49' Ark.  535,  6  S.  W.  Rep.  8. 

Illinois.— Chicaigo  &  A.  R.  Co.  v.  Pennell,  94  111.  448;  Toledo,  P. 
&  W.  R.  Co.  V.  Pindar,  53  111.  447  ;  Illinois  C.  R.  Co.  v.  McClelland, 
42  111.  355. 

Mississippi. — Mississippi  Home  Ins.  Co.  v.  Louisville,  N.  O.  &  T. 
R.  Co.,  54  Am.  &  Eng.  R.  Cas.  512,  70  Miss.  119,  12  So.  Rep.  156; 
Illinois  C.  R.  Co.  v.  McKay,  69  Miss.  139, 12  So.  Rep.  447. 

Neiv  York.-YLoglQ  v.  New  York  C.  &  H.  R.  R.  Co.,  28  Hun  (N.  Y.) 
363. 

North  Carolina,— Doggeit  v,  Richmond  &  D.  R.  Co.,  78  N.  Car. 
305,  16  Am.  Ry.  Rep.  193. 
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III.  EVIDENCE. 

I.  Presumption  of  Negligence  from  Fact  that  Fire  Was  Set  by  Lo- 
comotive.— In  many  jurisdictions,  evidence  showing-  that  plaintiff*s 
property  was  injured  by  a  fire  which  orig-inated  from  a  locomotive 
on  defendant's  road  raises  a  presumption  of  negligence  on  the  part 
of  the  railroad  company. 

a.  States  in  Which  the  Presumptipn  Arises. — Alabama, — Louis- 
ville &  N.  R.  Co.  V,  Reese.  85  Ala.  497,  38  Am.  &  Eng.  R.  Cas.  242. 

Arkansas.— TiW^y  v,  St.  Louis,  etc.,  R.  Co.,  49  Ark.  535,  32  Am.  & 
Sng.  R.  Cas.  324. 

/^?<?r«^a.— Jacksonville,  T.  Sl  K.  W.  R.  Co.  v.  Peninsular  Land,  T. 
&  M.  Co.,  49  Am.  &  Eng.  R.  Cas.  603. 

(7^f?r^/fl.— Gainesville,  J.  &  S.  R.  Co.  v.  Admonson,  10  Am.  &  Eng. 
R.  Cas.,  N.  S.,  154. 

///««^I5.— Chicago  &  E.  I.  R.  Co.  v,  Goyette,  133  111.  121,  43  Am.  & 
Kng.  R.  Cas.  36  ;  Bass  v,  Chicago,  etc.,  R.  Co.,  28  111.  9  ;  Illinois 
Cent.  R.  Co.  v.  Mills,  42  111.  407  ;  Toledo,  etc.,  R.  Co.  v,  Larmon,  67 
111.  68.  This  rule  has  since  been  confirmed  by  statute,  page  114,  g 
89,  Rev.  Stat,  of  Illinois,  1877  ;  Chicago,  etc.,  R.  Co.  v,  McCahill,  56 
111.  28;  Chicago,  etc.,  R.  Co.  v.  Clampit,  63  111.  95 ;  Pittsburgh,  etc., 
R.  Co.  V,  Campbell,  36  111.  443;  Chicago,  etc.,  R.  Co.  v,  Pennell,  110 
111.  435. 

Iowa, — By  statute,  sec.  1289,  Iowa  Code ;  Babcock  v,  Chicago,  etc., 
R.  Co.,  62  Iowa  593, 11  Am.  &.  Eng.  R.  Cas.  64  ;  Engle  v,  Chicago,  M. 
&  St.  P.  R.  Co.,  77  Iowa  661 ;  Seska  v,  Chicago,  M.  &  St.  P.  R.  Co.,  77 
Iowa  137. 

Kansas, — By  statute,  chap.  155,  Laws  1885 ;  Missouri  Pac.  R.  Co. 
V,  Merrill,  40  Kan.  404  ;  Atchison,  T.  &  S.  F.  R.  Co.  v,  Gibson,  42 
Kan.  34.  The  rule  was  formerly  otherwise.  Atchison,  T.  &  S.  F. 
R.  Co.  V,  Stanford,  12  Kan.  354;  Kansas,  etc.,  R.  Co.  v.  Butts,  7  Kan. 
308  ;  Missouri  Pac.  R.  Co.  v,  Kincaid,  29  Kan.  654,  11  Am.  &  Eng.  R. 
Cas.  83  ;  Ft.  Scott,  W.  &  W.  R.  Co.  v,  Tubbs,  49  Am.  &  Eng.  R.  Cas. 
685. 

Maryland, — Greenridge  R.  Co.  v,  Brinkman,  64  Md.  52,  23  Am.  & 
Eng.  R.  Cas.  342;  Annapolis,  etc.,  R.  Co.  v,  Gantt,  39  Md.  115 ;  Bal- 
timore, etc.,  R.  Co.  V.  Shipley,  39  Md.  251. 

Michigan, — Jones  v,  Michigan,  etc.,  R.  Co.,  59  Mich.  437,  25  Am.  & 
Eng.  R.  Cas.  483. 

Minnesota. — Hoffman  v,  Chicago,  M.  &  St.  P.  R.  Co.,  43  Minn.  334  ; 
Daly  V,  Chicago,  M.  &  St.  P.  R.  Co.,  43  Minn.  619 ;  Wilson  v.  North- 
ern Pac.  R.  Co.,  43  Minn.  519;  Woodson   v.  Milwaukee,  etc.,  R.  Co., 

21  Minn.  60;  Sibelrud  z/.  Minneapolis,   etc.,   R.  Co.,  29  Minn.  12,7 
Am.  &  Eng.  R.  Cas.  501 ;  Cantlon   v.  Eastern  R.  Co.,  48  N.  W.  Rep. 

22  ;  Johnson  v.  Chicago,  etc.,  R.  Co.,  31  Minn.  57,  13  Am.  &  Eng.  R 
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Cas.  460.  The  statute  (Act  1878,  chap.  34,  §  60),  raises  only  a  pre- 
samption  as  to  defects  in  the  engine,  and  not  of  neg'Hgrcnce  in  leav- 
ing the  right  of  way  in  an  unsafe  condition.  Bowen  v,  St.  Paul,  M. 
A  M.  R.  Co.,  36  Minn.  522,  32  Am.  &  Eng.  R.  Cas.  370. 

Mississippi,— HAobile  A  Ohio  R.  Co.  v.  Bray,  62  Miss.  383,  23  Am. 
&  EJng.  R.  Cas.  373.  By  statute,  Code,  §  1058,  Louisville,  N.  O.  A  T. 
R.  Co.  V,  Natchez,  J.  &  C.  R.  Co.,  67  Miss.  399,  43  Am.  &  Eng.  R. 
Cas.  54. 

Missouri, — Pitch  v.  Peck  Co.,  45  Mo.  325 ;  Bedford  v,  Hannibal, 
etc.,  R.  Co.,  46  Mo.  456;  Clemens  v,  Hannibal,  etc.,  R.  Co.,  53  Mo. 
356  ;  Coale  v.  Hannibal,  etc.,  R.  Co.,  60  Mo.  227  ;  Coates  v.  Missouri, 
etc.,  R.  Co.,  61  Mo.  38 ;  Wise  v.  Joplin,  etc.,  R.  Co.,  85  Mo.  178,  29 
Am.  A  Eng.  R.  Cas.  164. 

Nebraska. — Burlington,  etc.,  R.  Co.  v.  Westover,  4  Neb.  68. 

Nevada. — Longabaugh  v,  Virginia  City  R.  Co.,  9  Nev.  271. 

North  Carolina, — Herring  v,  Wilmington  &  R.  R.  Co.,  10  Ired. 
402  ;  Anderson  v.  Cape  Fear  Steamboat  Co.,  64N.  Car.  399  ;  Ayrcock 
V,  Raleigh  &  A.  A.  L.  R.  Co.,  89  N.  Car.  321 ;  Ellis  v.  Railroad  Co., 
2  Ired.  138. 

North  Dakota, — ^Johnson  v.  Northern  Pac,  45  Am.  A  Eng.  R. 
v^as.  od^. 

Oregon, — Koontz  v,  Oregon  R.  &  N.  Co.,  43  Am.  &  Eng.  R.  Cas. 
11. 

South  Carolina, — Brown  v.  Atlanta,  etc.,  R.  Co.,  19  Shand.  39,  13 
Am.  A  Eng.  R.  Cas.  479 ;  McCready  v.  South  Car.  R.  Co.,  2  Strobh. 
356. 

South  Dakota,— K^isey  v.  Chicago  &  N.  W.  R.  Co.,  43  Am.  A  Eng. 
R.  Cas.  43 ;  White  v,  Chicago,  M.  A  St.  P.  R.  Co.,  45  Am.  & 
Eng.  R.  Cas.  463  ;  Cronk  v,  Chicago,  M.  A  St.  Paul  R.  Co.,  54  Am.  A 
Eng.  R.  Cas.  525. 

Tennessee, — Burke  v,  Louisville,  etc.,  R.  Co.,  7  Heisk.  (Tenn.), 
451 ;  Simpson  v.  East  Tenn.,  etc.,  R.  Co.,  5  Lea.   (Tenn.),  456. 

Texas, — Galveston,  H.  &  S.  A.  R.  Co.  v.  Home,  69  Tex.  643,  35 
Am.  A  Eng.  R.  Cas.  238 ;  Ft.  Worth  A  N.  O.  R.  Co.  v,  Wallace,  74 
Tex.  581,  40  Am.  A  Eng.  R.  Cas.  248 ;  Missouri  Pac.  R.  Co.  v,  Bart- 
lett,  69  Tex.  79 ;  Gulf,  C.  A  S.  F.  R.  Co.  v,  Benson,  69  Texas  407,  32 
Am.  A  Eng.  R.  Cas.  330  ;  Ryan  v,  Missouri,  K.  A  T.  R.  Co.,  65  Tex. 
13,  23  Am.  &  Eng.  R.  Cas.  703 ;  International  A  G.  N.  R.  Co.  v, 
Timmermann,  61  Tex.  660.  But  see  Gulf,  etc.,  R.  Co.  v.  Holt,  11  Am. 
A  Eng.  R.  Cas.  72. 

Utah. — Anderson  v,  Wasatch,  etc.,  R.  Co.,  2  Utah  518. 

^Vrwi<7«/.— Cleaveland  v.  Grand  Trunk  R.  Co.,  42  Vt.  449. 

Virginia. — Patteson  v.  Chesapeake  &  O.  R.  Co.,  6  Am.  &  Eng.  R. 
Cas.,  N.  S.,  389. 
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W^fljAj«^/<?«.— Columbia  &  P.  R.  Co.  v,  Farrington,  23  Pac.  Rep. 
413. 

fVisconstn. — Spsiiilding  V,  Chicago,  etc.,  R.  Co.,  30  Wis.  110;  Gil- 
pin V.  Chicago  &  W.  R.  Co.,  19  Wis.  604  ;  Kellogg  v.  Chicago  &  N. 
W.  R.  Co.,  26  Wis.  223. 

England,— Aldridge  v.  Great  Western  R.  Co.,  3  M.  &  G.  SIS  ;  Pig- 
gott  V.  £^astern,  etc.,  R.  Co.,  3  C.  B.  229;  Smith  v,  London,  etc.,  R. 
Co.,  Lr.  R.  6  C.  P.  14  ;  Gibson  z/.  South  East  R.  Co.,  1  F.  A  F.  23. 

Canada, — Mazley  v,  Canada  Atlantic  R.,  14  Ont.  App.  309,  32  Am. 
A  Eng.  R.  Cas.  304 ;  affirmed  on  appeal,  IS  Sup.  Ct.  Canada,  14S. 

b.  States  in  Which  the  Presumption  Does  Not  /Kr\%%.— California, 
—Henry  v.  Southern  Pac.  R.  Co.^50  Cal.  176;  Hull  v,  Sacramento, 
etc.,  R.  Co.,  14  Cal.  287. 

Connecticut. — Burroughs  v.  Housatonic,  etc.,  R.  Co.,  15  Conn.  124. 

Delaware, —Jeffries  v,  Philadelphia,  etc.,  R.  Co.,  3  Houst.  (Del.), 
447. 

Indiana,— ChicsLgo  &  E.  I.  R.  Co.  v,'  Ostrander,  116  Ind.  2S9,  32 
Am.  A  Eng.  R.  Cas.  362 ;  Indianapolis,  etc.,  R.  Co.  v,  Peramore,  31 
Ind.  143  ;  Pittsburgh,  etc.,  R.  Co.  v,  Noel,  77  Ind.  110,  7  Am.  &  Eng. 
R.  Cas.  524  ;  Pittsburgh,  C.  &  St.  h.  R.  Co.  v.  Hixon,  110  Ind.  225, 
32  Am.  &  Eng.  R.  Cas.  374. 

Louisiana, — Meyer  v.  Vicksburg,  etc.,  R.  Co.,  41  La.  Ann.  639; 
Edrington  v,  Louisville,  N.  O.  &  T.  R.  Co.,  41  La.  Ann.  %. 

Maine. — Lowney  v.  New  Brunswick  R.  Co.,  78  Me.  479,  29  Am.  A 
Eng.  R.  Cas.  116. 

New  ybryfe.— Sheldon  v,  Hudson  River  R.  Co.,  14  N.  Y.  218 ;  Mc- 
Caig  V,  Erie  R.  Co.,  8  Hun  (N.  Y.)  589;  Rood  v.  New  York  &  Erie 
R.  Co.,  18  Barb.  (N.  Y.)  80;  Collins  v.  N.  Y.  Cent.  R.  Co.,  5  Hun 
(N.  Y.)  499 ;  Tanner  v.  New  York,  C.  &  H.  R.  R.  Co.,  108  N.  Y.  623, 
32  Am.  &  Eng.  R.  Cas.  380. 

C?A«^.— RuflFner  v,  Cincinnati,  etc.,  R.  Co.,  34  Ohio  St.  96. 

Pennsylvania,—^^Wxoz.d  Company  v,  Yeiser,  8  Pa.  St.  366 ;  Penn- 
sylvania R.  Co.  V,  Yerger,  73  Pa.  St.  121 ;  Reading,  etc.,  R.  Co.  v, 
Latshaw,  93  Pa.  St.  499,  2  Am.  &  Eng.  R.  Cas.  267 ;  Henderson, 
Hull  &  Co.  V,  Phil.  &  R.  R.  Co.,  48  Am.  &  Eng.  R.  Cas.  16. 

c.  Particular  Fact  Constituting  Negligence  Need  Not  Be  Proved. — 
See  Chicago  &  A.  R.  Co.  v.  Glenny  et  al,,  12  Am.  &  Eng.  R.  Cas., 
N.  S.,  839,  and  extensive  note,  843  et  seq, 

d.  Constitutionality  of  Statutes  Making  Occurrence  of  Fire  Pre- 
sumptive Evidence  of  Negligence. — In  Missouri  Pac.  R.  Co.  v,  Mer- 
rill, 40  Kan.  404,  in  which  the  validity  of  the  Kansas  act  (Chap.  155, 
Laws  1885),  providing  that  the  occurrence  of  a  fire  caused  by  the 
operation  of  a  railroad  \&  prima  facie  evidence  of  negligence  on  the 
part  of  the  railroad  company,  was  upheld,  the  supreme  court  of 
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that  state  said :  ^'Statutes  making'  the  occurreace  of 'the  fire  pre- 
stttnptive  evidence  of  negligence  on  the  part  of  the  railroad  company 
are  not  uncommon,  and,  indeed,  man  j  of  the  courts  have  established 
this  rule  without  any  statutory  enactment,  on  the  ground  of  neces- 
sity. Brown  v.  Atlanta  &  C.  Air  L/ine  R.  Co.,  13  Am.  &  Eng.  R. 
Cas.  479,  and  numerous  cases  cited  in  appended  note.  Our 
legislature  has  placed  the  application  of  the  rule  beyond  question  by 
enacting'  it  into  a  statute.  There  is  no  attempt  to  make  railroad  com- 
panies liable,  in  the  absence  of  negligence  ;  but  it  simply  shifts  the 
burden  of  proof  upon  the  company  when  the  fire  is  shown  to  have 
been  caused  by  the  operation  of  its  road.  The  necessity  of  such  a 
rule  is  very  apparent.  The  locomotives,  charged  with  fire,  pass 
swiftly  and  frequently  over  the  road,  and  are  wholly  within  the 
control  of  the  company,  and  the  owner  of  property  consumed  by  a 
fire  communicated  from  such  locomotives  or  trains  has  little  oppor- 
tunity to  learn  whether  it  was  a  case  of  accident  or  neglect,  whether 
the  machinery  and  appliances  were  in  g'ood  condition,  and  that  the 
servants  in  charge  were  at  the  time  exercising*  due  care.  These 
facts  may  be  easily  ascertained  by  the  company,  and,  if  there  is  no 
want  of  care,  it  can  without  much  difficulty  rebut  the  presumption 
arising:  from  the  escape  of  the  fire.  The  objection  that  this  legisla- 
tion is  special  and  unequal  cannot  be  sustained.  The  dangerous 
element  employed,  and  the  hazards  to  persons  and  property  arising- 
from  the  running  of  trains  and  the  operation  of  railroads,  justifies 
such  a  law  ;  and  the  fact  that  all  persons  and  corporations  brought 
under  its  influence  are  subjected  to  the  same  duties  and  liabilities, 
under  similar  circumstances,  disposes  of  the  objections  raised.  The 
validity  of  such  leg'islation  has  been  set  at  rest  by  the  recent  deci- 
sions of  the  supreme  court  of  the  United  States  :  Barbicr  z/.  Con- 
nolly, 113  U.  S.  27,  7  Am.  &  Eng.  Corp.  Cas.  640 ;  Soon  Hing  v, 
Crowley,  113  U.  S.  703,  7  Am.  &  Eng.  Corp.  Cas.  646;  Mis- 
souri Pac.  R.  Co.  V.  Humes,  115  U.  S.  512,  22  Am.  &  Eng-.  R.  Cas. 
557;  Missouri  Pac.  R.  Co.  v.  Mackey,  127  U.  S.  205,  33  Am.  &  Eng. 
R.  Cas.  390." 

2.  Admissions — Payment  for  Other  Property.— See  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Hertzig,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  846,  and 
note,  848. 

3.  Evidencs  of  Other  Fires. — Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Hertzig,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  846,  and  note,  84S. 

4.  Evidence  of  Origin  of  Fire. — Juries  should  not  be  allowed  to  in- 
fer or  presume,  for  want  of  positive  proof  to  the  contrary,  that  a  fire 
was  communicated  by  the  operating  of  a  railroad.  The  proof  re- 
quired upon  this  point  must  be  sufficient  to  exclude  the  probability 
of  a  fire  having:  bean  caused  by  some  other  means.  Denver,  T.  & 
G.  R.  Co.  V,  De  Graif,  2  Colo.  App.  42,  29  Pac.  Rep.  654. 
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But  it  is  not  required  that  plaintiff's  preliminary  evidence  should 
exclude  all  possibility  of  another  origin,  or  that  it  be  undisputed. 
It  is  sufficient  if  it  presents  at  question  for  the  jury.  Crist  v,  Erie  R. 
Co.,  58  N.  Y.  638,  mem.  ;  affirming  1  T.  &  C.  435.  See  generally 
Finkilston  v.  Chicago,  M.  &  St.  P.  R.  Co.,  6  Am.  &  Eng.  R.  Cas.,  N. 
S.,  193,  2Lnd  foot-note,  and  note,  206  ;  Donovan  v,  Chicago  &  N.  W. 
R.  Co.,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  318,  and  notes,  323  et  seq. 

IV.  MISCELLANEOUS. 

1.  Eminent  Domain — Danger  from  Fire  as  Element  of  Damages. — 
See  Hamilton  v,  Pittsburg,  etc.,  R.  Co.,  13  Am.  &  Eng.  R.  Cas.,  N. 
S.,  376,  and  note,  385  et  seq, 

2.  Damages— Value  of  Trees  Destroyed— Evidence. — See  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Emmerson,  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  663, 
and  note,  665. 

3.  Subrogation  of  Insurer. — See  Omaha  &  R.  V.  Ry.  Co.  v.  Granite 
State  Fire  Ins.  Co.,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  140,  and  note,  144  et 
seq, ;  Chicago  &  A.  R.  Co.  v,  Glenny  et  at,,  12  Am.  &  Eng.  R.  Cas., 
N.  S.,  839. 
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{Supreme  Court  of  Appeals  of  Virginia,  Sept,  27,  ligg,) 

Fires — Spark  Arresters — Care  Required.* — A  railroad  company  is 
not  required  to  furnish  appliances  that  will  absolutely  prevent  the 
escape  of  sparks  and  coals  from  its  locomotives,  but  it  must  avail 
itself  of  such  as  are  the  best  in  known  practical  use. 

Instructions. — Where  an  instruction,  construed  as  a  whole,  pre- 
sents the  law  correctly,  in  a  manner  not  calculated  to  mislead  the 
jury,  the  fact  that  some  of  its  expressions,  standing  alone,  might  be 
regarded  as  erroneous  or  misleading,  furnishes  no  ground  for 
reversal. 

Fires— Contributory  Negligence— Exposure  of  Inflammable  Mate- 
rials.*— No  exposure  of  inflammable  materials  in  the  orderly  conduct 
of  a  legitimate  business  at  a  place  where,  if  the  railroad  did  not 
exist,  such  materials  could  be  so  exposed  without  fault,  will  relieve 
the  company  from  liability  for  loss  caused  by  a  fire  originating  from 
its  negligence. 

*See  Brennan  L/umber  Co.  v.  Great  Northern  Ry.  Co.,  ante,  and 
notes. 
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Error  by  defendants  to  Warren  county  circuit  court. 
Ajffirmed, 

M,  McCormick^  for  plaintiffs  in  error. 

M,  L,  Walton  and  O' Flaherty  &  Fulton ^  for  defendant  in 
error. 

Buchanan,  J.  The  first  error  assigned  is  to  the  action 
of  the  court  in  permitting  testimony  to  go  to  the  jury  show- 
ing that  sparks  were  emitted  from  an  engine  or  engines  of 
obm stated.         ^^^   defendants,   to  prove   a  negligent  habit  of 

their  employees  or  agents,  and  a  defective  con- 
struction of  the  engines  in  use,  without  showing  that  such 
sparks  set  fire  to  property  along  the  line  of  the  railroad. 
This  assignment  of  error,  even  if  the  law  be  as  contended 
for  by  the  defendants,  could  not  be  sustained.  It  is  based 
upon  a  mistake  of  fact.  The  record  clearly  shows  that  the 
witness  whose  testimony  was  objected  to  testified  that  the 
sparks  referred  to  did  set  on  fire  property  along  the  line  of 
the  railroad. 

The  action  of  the  court  in  giving  plaintiff's  instruction  No. 
4  is  assigned  as  error.  It  is  insisted  that  this  instruction 
made  it  the  duty  of  the  defendants   to  provide   such  spark 

arresters  and  mechanical  contrivances  as  would 
SJS!rt?n^car«    thoroughly  or  entirely   prevent  the  escape  of 

sparks  and  coals  from  the  defendant's  engines. 
If  that  be  the  meaning  of  the  instruction,  it  is  clearly 
erroneous,  for  no  such  duty  is  imposed  upon  a  railroad  com- 
pany. It  is  incumbent  upon  a  railroad  company  to  avail 
itself  of  the  best  mechanical  contrivances  and  inventions  in 
known  practical  use  for  preventing  the  burning  of  private 
property  by  the  escape  of  sparks  and  coals  from  its  engines, 
and  when  it  has  done  this  it  has  performed  its  duty  in  this 
respect.     Railway  Co.  v,  Rogers,  76  Va.  443. 

The  instruction  does  contain  language  which,  disconnected 
from  what  precedes  it,  furnishes  some  ground  for  the  criticism 


Am  &  Eng  FIRES  521 

RCas 

Kimball  v.  Borden 

of  defendants'  counsel ;  but»  when  the  instruction  is  read  and 
considered     as     a    whole,     we  do    not    think      ^   ^  ,, 

Instruotions. 

that  the  jury  could  reasonably  have  given  it  the 
construction  contended  for  by  the  defendants'  counsel,  or 
that  they  could  have  been  misled  by  it.  The  instructions  of 
the  court  to  the  jury  should  be  clearly  expressed,  and  the 
law  as  to  the  question  in  issue  clearly  and  distinctly  stated ; 
but  where  an  instruction,  construed  as  a  whole,  presents 
the  law  to  the  jury  fairly  and  correctly,  in  a  manner 
not  calculated  to  mislead  them,  the  fact  that  some  of  its 
expressions,  standing  alone,  might  be  regarded  as  erroneous 
or  misleading,  furnishes  no  ground  for  reversing  the  judg- 
ment. 

The  assignment  of  error  to  the  action  of  the  court  in 
amending  the  defendants'  instruction  No.  2  must  be  over- 
ruled for  like  reasons,  as  it  and  the  last  assignment  of  error 
involve  the  same  question. 

The  refusal  of  the  court  to  give  defendants*  instruction 
No.  3  is  assigned  as  error.  By  that  instruction  the  court 
was  asked  to  tell  the  jury,  in  effect,  that  a  landowner  who 
built  houses  of  wood  near  a  railroad,  in  which  he  conducted 
the  business  of  a  cooper,  was  required  to  exercise  all  reason- 
able care  and  precaution  to  guard  against  fires  from  engines 
passing  on  the  railroad,  and  if  he  permitted  shavings  or 
other  dangerous  combustible  material  to  accumulate  in  and 
surround  such  buildings,  by  means  of  which  fire  was  com- 
municated to  them  from  such  engines,  there  could  be  no 
recovery  against  the  railroad  company. 

The  question  of  contributory  negligence  in  cases  of  this 
kind  was  considered  by  this  court  in  the  case  of  Railroad  Co. 
V,  Medley,  75  Va.  499.  In  that  case  it  was  claimed  that  the 
plaintiff  was  guilty  of  contributory  negligence  by  failing  to 
remove  dry  grass  and  broom  sedge  from  his  land  adjoining 
the  railroad,  by  means  of  which  the  fire  was  communicated 
to  the  buildings  and  timber  injured.  The  conclusion  reached 
was  that  the  doctrine  of  contributory  negligence  does  not, 
as  a  general  rule,  apply  to  this  class  of  cases. 
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**No  obligation,*'  said  the  court,  "rests  upon  the  ownersof 
property  along  the  line  of  a  railway  to  keep  it  in  a  condition 
to  be  always  safe  from  the  fires  thrown  from  passing  engines. 
They  are  not  bound  to  remove  combustible  material  on  their 
own  land  in  order  to  obviate  the  consequences  of  possible  or 
even  probable  negligence  of  the  company.  If  the  proprietorof 
adjacent  lands  leaves  his  property  in  an  exposed  condition, 
and  it  is  destroyed  by  fires  from  the  company's  furnaces 
without  fault  or  negligence  on  the  part  of  the  latter,  it  may 
be  conceded,  for  the  purposes  of  the  argument,  that  the 
owner  is  without  redress ;  but  is  he  remediless  in  the  event 
of  its  destruction  by  fires  resulting  from  the  negligence  of  the 
company,  either  as  respects  the  conduct  of  its  trains,  or  the 
control  and  management  of  its  track  and  right  of  way? 
The  legislature,  in  legalizing  the  use  of  engines  running 
through  the  country,  scattering  fire  and  cinders  on  all  sides, 
over  lands  in  the  vicinity  of  the  road,  certainly  did  not  intend 
to  impose  any  additional  burdens  or  duties  upon  the  owners 
of  such  lands.  They  are  subject  only  to  such  risks  as  are 
necessarily  incidental  to  the  proper  and  legitimate  operation 
of  the  road  by  those  having  charge  of  it.  Any  other  rule 
would  impose  upon  property  holders  near  the  line  of  a  rail- 
road the  necessity  of  removing  their  grain,  hay,  and  what- 
ever is  of  a  combustible  nature  to  some  distant  point, — not 
infrequently  of  changing  the  whole  course  of  husbandry,— of 
incurring  exp)enses,  and  of  exercising  ceaseless  vigilance,  in 
order  that  the  company  may  negligently  permit  the  ac- 
cumulation of  dangerously  inflammable  matter  upon  its  own 
lands,  liable  at  any  moment  to  be  ignited  by  fires  from  its 
own  locomotives.  It  has  been  well  said  that  fire  is  an 
extremley  dangerous  element, even  when  employed  for  a  law- 
ful  purpose.  The  exercise  of  due  care  and  diligence  is 
imposed  upon  him  who  uses  it  and  sets  it  in  motion  for  his 
own  advantage,  and  not  upon  him  who  is  merely  passive, 
confining  himself  to  lawful  employment  and  business  in  the 
conduct  of  his  own  affairs.*' 

I  have  quoted  thus  largely  from  the  opinion  in  that  case  to 
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show  that  there  is  no  foundation  for  the  contention  that  the 
statement  of  law  contained  in  the  rejected  instruction  is 
sustained  by  that  decision. 

There  are  some  cases  which  hold  that  the  voluntary  and 
needless    accumulation    of   shavings    or   other  combustible 
material  upon  land  near  a  railroad  would  be  deemed  evidence 
of  contributory  negligence;    but,    as  has  been 
well  said  by   Shearman  and    Redfield  in  their  tor7Neflrii«ono«- 

''  xBxpoBura  or  in- 

work  on  Negligence  (5th  Ed.;  vol.  2,  §  679),  SSffiS'^^*"^" 
the  entire  doctrine  of  those  cases  is  open  to 
serious  question,  and  certainly  no  exposure  of  inflammable 
materials  in  the  orderly  conduct  of  a  legitimate  business  at  a 
place  where,  if  the  railroad  did  not  exist,  such  materials 
could  thus  be  used  without  fault,  will  relieve  the  company 
from  liability  for  its  own  negligence.  See  Kellogg  v.  Rail- 
way Co.,  26  Wis.  223,  where  the  general  question  is  ably 
discussed,  and  the  authorities  cited;  Vaughan  v.  Railway 
Co.,  3  Hurl.  &  N.  743,  5  Hurl.  &  N.  679. 

But  those  cases  do  not  hold  that  the  voluntary  and  need- 
less accumulation  of  shavings  or  other  combustible  material 
upon  land  near  the  railroad  wsiS.per  se,  such  negligence  as 
would  prevent  the  plaintiff  from  recovery.  It  was  merely 
evidence  tending  to  show  contributory  negligence,  which 
should  be  submitted  to  the  jury.  See  2  Shear.  &  R.  Neg. 
(5th  Ed. )  §  679 ;  Murphy  v.  Railroad  Co.,  30  Am.  Rep.  721,— 
where  that  class  of  cases  is  cited.  Even  under  those  author- 
ities the  instruction  in  question  was  clearly  erroneous,  for  it 
does  not  leave  it  to  the  jury  to  say  whether  or  not,  upon  the 
whole  case,  the  plaintiff  was  guilty  of  contributory  negli- 
gence, but  declares  that  carrying  on  the  business  of  a  cooper 
in  wooden  buildings  erected  near  the  railroad,  and  per- 
mitting shavings  or  other  dangerous  combustible  material 
to  collect  around  them,  is,  as  a  matter  of  law,  such  negligence 
as  prevents  a  recovery.  The  instruction,  in  any  view  of  the 
case,  was  clearly  erroneous. 

The  remaining  question  to   be  considered  is  whether  the 
court  erred  in  instructing  the  jury  that  **the  measure  of  th 


524  FIRHS  Vol  XT 

(N») 

Sottthera  Railway  in  Kentucky  v,  Hanna 

liability  of  the  defendants  in  this  action,  if  liable  at  all,  accord- 
ing: to  all  the  instructions  and  all  the  evidence  in  the  case> 
is  to  the  extent  of  the  proven  damages,  with  interest  thereon 
from  the  28th  day  of  September,  1898." 

The  objection  made  to  the  instruction  is  that  it  took  away 
from  the  jury  the  discretion  given  them  by  section  3390  of 
the  Code,  of  determining  from  what  period,  if  at  all,  their 
verdict  should  bear  interest. 

Upon  this  question  the  court  is  equally  divided. 

It  follows,  therefore,  from  what  has  been  said,  that  the 
judgment  complained  of  must  be  affirmed. 

Keith,  P.,  absent. 


Southern  Railway  in  Kentucky 

V. 

Hanna. 

(Court  of  Appeals  of  Kentucky,  Oct.  26^  i8gg,) 

Fire  Set  by  Defective  Engine— Question  for  Jury.* — Where  there 
was  evidence  tending  to  &how  that  the  fire  which  destroyed  plain- 
tiff's property  was  caused  by  sparks  from  defendant's  engine,  aad 
that,  if  it  had  been  in  proper  condition,  it  could  not  have  emitted 
such  sparks,  a  verdict  for  plaiutiff  should  not  l>e  disturbed. 

Appeal  by  defendant  from  Mercer  county  circuit  court. 
Affirmed, 

Humphrey  &  Dazie^  for  appellant. 
Gait  her  &  Vanarsdall^  for   appellee. 

Paynter,  J.  The  appellee  sought  to  and  did  recover 
damages  for  the  loss  of  her  property  by  fire  which  was 
alleged  to  have  been  caused  by  the  negligence  of  the  appellant 
in  permitting  sparks  to  escape  from  an  engine  on  its  road. 
The  circumstances  proven  satisfied  the  jury  that  the  fire 
originated  from  sparks  which  escaped  from  the  appellant's 
engine.     It  is  generally  by  circumstantial  evidence  that  such 

See  notey  ante^  p.  495. 
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losses  can  be  fixed  upon  railroad  companies.  It  is  only 
occasionally  that  any  one  sees  sparks  emitted  from  an 
engine  light  upon  and  set  fire  to  property.  If  some  one  was 
present,  and  should  see  the  fire  start,  it  would  be  easy  enough 
for  such  one  to  extinguish  it,  and  he  would  certainly  do  so, 
and  therefore  fires  rarely  produce  injury  which  start  in  the 
presence  of  any  one.  Where  serious  damages  result  from 
fires,  they  likely  start  when  no  one  is  present,  and  it  is  there- 
fore necessary  to  rely  upon  circumstantial  evidence  to  show 
the  origin  of  the  fire  and  the  negligence  causing  it.  There 
was  testimony  tending  to  show  that  the  engine  had  the  latest 
improved  spark  arrester,  and  that  it  was  in  proper  condition, 
but  there  was  testimony  which  tended  to  show  that,  if  it  had 
been  in  proper  condition,  it  could  not  have  emitted  sparks 
which  would  have  set  fire  to  the  grass.  While  this  testimony 
tends  to  rebut  the  circumstantial  evidence  of  the  plaintiff,  yet 
the  jury  considered  that  testimony  in  connection  with  the 
other  testimony,  and  concluded  that  the  loss  was  occasioned 
by  sparks  from  the  engine.  Having  reached  this  conclusion, 
the  testimony  was  abundant  to  show  that,  if  the  spark 
arrester  had  been  in  proper  condition,  the  fire  would  not  have 
been  caused  by  sparks  emitted  from  the  engine.  The  jury 
was  the  judge  of  the  facts,  and  we  are  not  disposed  to  disturb 
its  verdict.  The  court  did  not  err  to  the  prejudice  of  the 
appellant  in  instructing  the  jury.     The  judgment  is  afiirmed. 


Waters 

V. 

Atlantic  City  R.  Co. 

{Supreme  Court  of  New  Jersey  ^  June  12  ^  rSgg,) 

Fires — Keeping  Roadbed  Free  ofCombustibles— Degree  of  Care.* — 
A  railroad  company  is  bound  to  use  only  reasonable  care  to  keep  its 

*See  notes  to  Brennan  Lumber  Co.  v.  Great  Northern    Ry.  Co. 
(Minn.),  ante. 
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roadbed  free  from  combustible   materials,  in  order  to  prevent  fires 
from  being  set  thereon  and  spreading  to  the  property  of  others. 

Rule  to  show  cause  why  new  trial  should  not  be  granted. 
Made  absolute, 

Ar^ed  February  term,  1899,  before  Magie,  C.  J.,  and 
Garrison,  Lippincott,  and  Collins,  JJ. 

Allan  B,  Endicoti,  for  plaintiff. 
Clarence  L,  Cole^  for  defendant. 

Per  Curiam.  We  think  there  should  be  a  new  trial  in  this 
case.  The  trial  judge,  after  stating  the  statutory  duty  of 
railroad  companies  to  use  proper  screens  upon  locomotives, 
added  the  following :  **They  must  also  go  further ;  they  must 
prevent  the  communication  of  fire  from  that  engine  in  any 
other  unlawful  way.  For  instance,  as  is  claimed  here,  they 
must  keep  their  roadbeds  and  roadway  free  from  combustible 
materials  liable  to  be  ignited  by  a  fire  from  the  engine,  and  to 
communicate  fire  to  adjoining  lands.''  Since  the  duty  of  a 
railroad  company,  whether  imposed  by  statute  or  by  common 
law,  is  to  use  all  practicable  means  to  prevent  the  communi- 
cation of  fire  from  their  locomotives,  which  includes  every 
means  within  their  control  by  which  fire  from  their  locomo- 
tives may  be  communicated  to  the  property  of  others,  which 
duty  will  be  observed  if  they  exercise  reasonable  care  to  keep 
their  roadbeds  free  from  combustible  materials,  we  think  the 
charge  was  too  broad,  and  imposed  on  the  railroad  company 
a  duty  which  the  law  does  not  charge  them  with.  Let  the 
rule  to  show  cause  be  made  absolute. 
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Spring -Water  D1ST11.1.1NG  Co. 

{Court  of  Appeals  of  Kentucky^  Oct,  i8,  /Spg.) 

Fires*— Action  against  Railroad — Pleading.— In  an  action  against 
a  railroad,  a  complaint  alleging  that  a  fire  was  caused  by  the  neg- 
ligence of  defendants*  servants  is  not  defective  because  it  fails  to 
allege  that  they  were  acting  within  the  scope  of  their  employment. 

Same— Same — Same. — In  such  action,  it  was  not  necessary  to 
allege  that  defendant  had  failed  to  provide  itself  with  a  spark 
arrester,  as  provided  by  statute. 

Statutes  of  Limitation.— Statutes  of  limitation,  which  show  that 
they  are  intended  to  be  applicable  only  to  actions  to  recover  dam- 
ages for  injuries  to  such  property  as  might  be  killed  or  injured  by 
trains,  are  not  applicable  to  actions  for  injuries  to  real  estate  caused 
by  fire. 

Appeal  by  defendant  from  Warren  county  circuit  court. 
A^rmed, 

y.  A.  Mitchell^  for  appellant. 
T,  IV,  Thomasj  for  appellee. 

Burn  AM,  J.  Appellant  complains  that  the  chancellor  erred 
in  overruling  its  motion  for  a  judgment  non  obstante  vere- 
dicto obtained  by  appellee  in  an  action  instituted  on  the  16th 
day  of   May,    1897,    to  recover    damages    for 

C&8O  StAtOCli 

negligently  setting  fire  to  and  burning  certain 
straw  stacks  and  clover  fields  belonging  to  appellee.  No 
motion  for  a  new  trial  was  made,  and  the  only  questions 
which  can  be  considered  on  this  appeal  are — First,  does 
appellee^s  petition  state  a  cause  of  action?  and,  second,  were 
the  pleas  of  limitation  relied  upon  by  appellant  available? 

The  petition,  after  setting  out  the  right  of  plaintiff  to  the 
property  destroyed,  is  in  three  paragraphs.     By  the  first  it  is 

♦See  note,  ante^  p.  495. 


528  FIRBS  Vol  XV 

(N8) 

Louisville  &  N.  R.  Co.  v.  Spring'- Water  Di»tilUag  Co 

alleged  that  on  or  about  the  14th  day  of  December,  1895,  the 
appellant,  acting  by  and  through  its  servants,  agents,  and 
employees,  carelessly  and  negligently  set  fire  to,  and  caused 
to  be  burned,  consumed,  and  destroyed,  the  following  prop- 
erty on  the  lands  of  and  belonging  to  appellee,  and  of  the  fol- 
lowing value,  to  wit :  35  acres  of  a  good  set  and  stand  of  clover 
and  orchard  grass,  of  the  reasonable  value  of  $3  per  acre, 
amounting  to  $105 ;  two  large  ricks  or  stacks  of  wheat  and 
oat  straw,  of  the  reasonable  value  of  $50;  and  90  acres  of 
clover  grass  on  another  piece  of  land,  of  the  value  of  $50.  In 
the  second  paragraph,  with  a  like  allegation  of  negligence, 
appellee  complains  of  the  destruction,  on  the  24th  day  of 
December,  1895,  of  two  large  ricks  of  wheat  and  oat  straw 
of  the  value  of  $50,  and  of  the  destruction  of  90  acres  of  clover 
and  grass  on  another  piece  of  land.  And  in  the  third  para- 
graph, in  like  manner  and  by  similar  allegations,  it  com- 
plains of  the  destruction,  on  the  23d  day  of  November,  1896, 
of  50  acres  of  clover,  and  two  ricks  of  wheat  and  oat  straw, 
etc.  Appellant  answers,  traversing  the  averments  of  each 
paragraph  of  the  petition,  and  in  paragraph  4  pleads  and 
relies  upon  the  six -months  statute  of  limitation,  contained 
in  an  act  to  amend  its  charter  approved  and  passed  on  Feb- 
ruary 23,  1856,  and  found  in  Sess.  Acts  1855-56,  p.  314; 
and  in  the  fifth  paragraph  pleads  and  relies  upon  the  lim- 
itation of  one  year,  provided  in  section  2516  of  the  Kentucky 
Statutes.  The  chancellor  sustained  demurrers  to  both  pleas 
of  limitation,  and  the  trial  resulted  in  a  verdict  in  favor  of 
appellee. 

It  is  insisted  by  counsel  that  the  allegation  of  negligence 
relied  on  by  appellee  is  insufficient,  as  it  fails  to  allege  any 
fact   which   shows   that  appellant's  servants,  at  the  time  of 

the  injury  complained  of,  were   engaged  in  per- 

Flre«— Action  .  .  .  '^t  •      ^i  ^  ^i      • 

asrainat  Railroad    forming  any  act  Within  the  scope  of  their  em - 

—Pleading.  =.  .*  r  ^ 

ployment  by  appellant,  or  were  acting  for  it. 
It  seems  to  us  that  this  contention  is  not  well  taken.  In 
alleging  an  injury  to  any  kind  of  property,  it  is  ordinarily 
sufficient  to  state,  in  general,  that  it  was  occasioned  by  the 
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negligence  or  carelessness  of  the  defendant  or  his  servants, 
without  alleging  all  of  the  circumstances  necessary  to  show 
negligence.  See  Bliss,  Code  PI.  §  211 ;  Newman,  PI.  &  Prac. 
415;  Railway  Co.  v.  Smith  (Ky.)  39  S.  W.  832 ;  Kountz  v. 
Brown,  16  B.  Mon.  577;  2  Chit.  PI.  710;  and  Road  Co.  v. 
Stewart,  2  Mete.  (Ky.)  120. 

It  is  also  insisted  that  the  petition  is  defective  in  that  it  fails 
to  allege  that  appellant  had  failed  to  provide  itself  with  a 
spark  arrester,  as  provided  by  section  782  of  the    Kentucky^ 
Statutes.     This  was  not  a  necessary  averment 
in  a  suit  of  this  character,  but  was  a  matter  of     iSSST**™"" 
defense.     We  are  of  the  opinion  that  the  aver- 
ments of  the  petition  are  suflficient. 

It  is  also  insisted  that  the  court  erred  in  sustaining  de- 
murrers to  the  pleas  of  limitation,  relied  on  in  the  fourth 
and  fifth  paragraphs  of  the  answer.  The  provisions  of  appel- 
lant's charter  referred  to,  relating  to  the  six- 
months  limitation,  read  as  follows  :  '*That  said  Sdmuaticm^ 
company  shall  be  liable  for  all  damages  done  to 
stock  or  other  property  injured  or  killed  by  their  locomotives 
or  trains  of  cars,  running  on  the  road,  when  the  same  is  done 
by  their  carelessness,  or  the  carelessness  of  their  agents  or 
employees,  but  shall  not  be  liable  to  pay  damages  for  any 
such  killing  or  injury  done  by  unavoidable  accident.*'  Acts 
1855-56,  p.  314,  §  6.  And  section  7  provides  that  **all  suits 
brought  against  said  company  for  stock  or  other  property 
injured  or  killed  on  the  aforesaid  road  must  be  brought  within 
six  months  next  after  such  injury  or  killing  is  done."  Id,  p. 
315.  It  is  not  claimed  that  there  has  been  any  repeal  of  this 
provision  of  appellant's  charter,  and  as  six  years  had  not 
elapsed  after  the  adoption  of  the  constitution,  at  the  time  of 
the  injuries  complained  of,  as  provided  in  the  first  section  of 
the  schedule  of  the  constitution,  this  provision  was  in  force 
(see  Railroad  Co.  v.  Williams  [Ky.]  45  S.  W.  229) ;  but  it  is 
evident  that  the  character  of  the  property  covered  by  the 
statute  is  such  as  might  be  killed  or  injured  by  the  locomo-^ 
15  (N  s)  A  &  E  R  Cas— 34 
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tive  or  cars  of  appellant  when  running  on  its  road,  and  has 
no  application  to  injuries  to  real  estate.  Nor  does  it  come 
within  the  one  year  limitation  for  actions  covered  by  section 
2516  of  the  Kentucky  Statutes,  as  the  statute  expressly 
limits  them  to  injuries  to  persons,  cattle,  or  stock  by  rail- 
roads. The  cause  of  action  for  the  injury  sued  on  in  this 
action  is  not  enumerated  in  the  statute,  and  therefore  falls 
under  the  provisions  of  section  2515  of  the  Kentucky  Statutes, 
which  provides  for  an  action  for  an  injury  not  arising  on 
contract  and  not  specifically  enumerated.  In  this  class  of 
cases  the  limitation  is  five  years.  For  reasons  indicated, 
±he  judgment  is  aflSrmed. 


LivERPOOi.  &  L.  &  G.  Ins.   Co. 

V. 

Southern  Pac.  Co. 

{Supreme  Court  of  Calif  or  nia^  July  22^  iSgg.) 

Tires  Set  by  Locomotives — Inviting  Dangerous  Engine  upon  Prem- 
ises—Precautions— Question  for  Jury.*— Where  a  property  owner 
invites  upon  his  premises  for  his  own  private  ends  a  locomotive 
engine  known  by  him  to  be  dangerous  to  property  because  of  its 
-peculiar  liability  to  send  out  sparks,  but  takes  certain  counter 
precautions  against  the  danger,  it  does  not  follow,  as  a  matter  of 
law,  that  he  is  precluded  from  recovering  for  damage  caused  by  a  fire 
-started  by  such  engine  while  thus  upon  his  premises ;  the  question 
whether  such  precautions  were  such  as  reasonable  care  would 
'dictate  being  for  the  jurj'. 

Instructions — Province  of  Court. — Where  the  evidence  as  to  the 
«cause  and  origin  of  a  fire  is  circumstantial,  an  instruction  grouping 
in  hypothetical  form  certain  facts,  and  telling  the  jury  that,  if  they 
"believe  such  facts  to  be  established  by  the  evidence,  2l  prima  facie 
•case  is  made  out  which  would  warrant  a  finding  that  the  engine  of 
<lefendant  caused  the  fire,  is  not  a  trespass  upon  the  province  of  the 

jw^j 

♦See  notes  \o  Brennaa  Lumber  Co.   z/.  Great  Northern   Ry.  C>. 
t<MInn.),  ante. 
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Same — Probabilities. — The  evidence  as  to  the  cause  and  orlg-in  of 
the  fire  was  circumstantial ;  and  the  jury  were  instructed  that  **if, 
upon  the  whole  evidence,  and  taking  into  consideration  all  the 
conditions  and  circumstances  surrounding-  the  fire,  you  find  it  to  be 
more  probable  that  the  fire  was  caused  by  sparks  escaping  from  the 
swing  engine  than  from  any  other  cause,  your  finding  upon  that 
point,  to  wit,  the  origin  of  the  fire,  should  be  accordingly.*'  Held^ 
that  such  instruction  was  not  subject  to  the  objection  that  it  told  the 
jury  that  they  could  reach  a  verdict  upon  the  doctrine  of  probabili- 
ties. 

Same — Province  of  Court. — Where  the  fact  that  the  property 
owner  took  some  measures  against  the  danger  to  which  his  property 
was  exposed  from  a  dangerous  engine  which  he  had  invited  upon 
his  premises,  it  was  not  prejudicial  to  designate  such  measures 
"counter  precautions"  in  an  instruction  which  left  the  determina- 
tion of  their  reasonable  sufficiency  with  the  jury. 

Evidence. — In  an  action  by  a  subrogated  insurer  for  reimbtirsement 
the  proof  of  loss  was  properly  admitted  as  establishing  plaintiff's 
liability  for  the    money  which  it  had  paid  to   the  insured. 

Appeai,  by  defendant  from  San  Francisco  city  and  county 
superior  court.     Affirmed. 

Reddy,  Campbell  &  Mefson,  for  appellant. 
Van  Ness  &  Redman ^  for  respondent. 

Henshaw,  J.  'Appeal  from  the  judgment  and  from  the 
order  denying  the  defendant  a    new  trial. 

On  July  15,  1893,  the  Sierra  Ice  Company  was  the  owner 
of  certain  ice  houses  situated  in  Nevada  county.  Upon  that 
day  three  of  its  houses,  which  were  insured  with  plaintiff  for 
$15,000,  were  totally  destroyed  by  fire.  The  ^  ^^  ^  ■ 
ice  company  presented  its  claim  of  loss  for 
$U,000.  The  plaintiff  paid  the  full  amount  of  insurance, 
and  after  payment,  being  subrogated  to  the  ice  company, 
made  demand  upon  the  Southern  Pacific  Company  for  reim- 
bursement, contending  that  the  fire  had  been  negligently  set 
by  the  Southern  Pacific  Company  in  operating  one  of  its 
locomotive  engines.  The  Southern  Pacific  Company  denied 
all  responsibility  for  the  fire,  and  refused  payment.  Plaintiff 
requested  the  ice  company  to  join  with  it  in  an  action 
a2:ainst  the  Southern  Pacific  Company  for   a  recovery.     The 
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ice  company  refused  to  do  so,  and  was  made  a  defendant  in 
this  action.     During  the  trial   of  the  action,  however,  the  ice 
company,  by  stipulation  of  the  parties,  was  dismissed  from 
the  case.     The  verdict   and  judgment  were  for  the  plaintiff. 
The  three  ice  houses   which  were  destroyed  were   situated 
about  a  quarter  of  a  mile  from  the  main  track  of  the  railroad 
company.     A  side  track  was  run   into  the  premises  of  the 
ice  company  by  the   railroad  company  at  the  expense  of  the 
ice  company.     It  was  built  for  the  convenient  transportation 
of  freight  to  and  from  the  ice  company's  works.     The  engines 
and  cars  belonged  to  the  railroad  company,  and  were  operated 
exclusively  by  it.     The  ice   house  which   first  caught   fire 
stood  close  to  the   track,  so  that  ice  might  be  readily   loaded 
from  it  upon  the  cars.     Upon  the  day  of  the  fire  the  railroad 
company  was  engaged  in  removing  certain   cars  which   had 
been  loaded  with  ice  from  this  ice  house.  In  so  doing  the  train 
men  made  a    ** flying  switch."     In   making  this   switch   the 
engine  was  started  suddenly  forward,  pulling  one  of  the  cars 
away  from  the   others   and   running  with   it   on    one  track, 
leaving  the  other  cars  to  follow  more  slowly  behind  and  take 
another  track   after  the  engine   and   first   car   had    passed. 
After  the  engine  had  made  this   sudden   start  in  front  of  the 
ice  house,  and  had  run  some  distance  down  the  track,  a  fire 
was  observed  on   the  roof  of  the  ice   house,   just   above   the 
eaves,  and  exactly   opposite  where  the  engine  had    made  its 
start.     From  these  facts,    and  from   others  which   appear  in 
the  case,  and  which  will  be  set  forth  as  occasion  may  require, 
plaintiff  contends  that   the  evidence   sufficiently  establishes 
that  the  fire  was  caused   by  the  sparks   discharged  from  the 
engine  and  falling  upon  the  roof  of  the   building.     After  the 
fire,  the  engine  was  sent  to  the   roundhouse,   and   the  spark 
arrester  above  the  fire  box  of  the  engine  was  examined.     The 
examination  revealed   that   the   screen  of  the  spark   arrester 
had  a  hole  in  it  about  two  inches  by  six  in  dimension,  which 
would  allow   the  escape   of  live   cinders   and   sparks.     The 
superintendent  of  the  ice  company  had  heard  that  this  engine 
had  previously  caused   other  fires,  and  had  detailed  a  man 
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to  follow  the  engine  as  it  ran  in  and  out  of  the  premises,  and 
to  be  on  the  lookout  and  extinguish  any  fire  that  might  be 
set.  The  fact  that  the  spark  arrester  was  imperfect  does 
not  appear  to  have  been  known  to  anybody  until  after  its 
examination  subsequent  to  the  fire.  Three  different  engines 
were  from  time  to  time  employed  in  operating  the  **  swing 
train*'  upon  the  ice  company's  premises,  but  the  engine 
which  was  upon  the  premises  at  the  time  of  the  fire  was  the 
one  most  frequently  used. 

Appellant's  first  contention  is  that  the  evidence  establishes 
that  the  ice  company  knew  the  danger  to  which  its  property 
stood   liable  from  the  use  of  the  engine,  and  that  with  this 
knowledge,  having  invited  the  engine  upon  the 
premises,  and  voluntarily  exposed  its   property    r^iSStivJa- 
to  the  risk,  it  is  precluded  from  recovering  from    g^JJ^S^n 
an   injury  which   directly    results    from   such     SlSSiJSona- 
exposure.      That  the    principle    of    law    here    ?ujn?.*^°"  ° 
declared  is  sound  there  can  be  no  question,  but 
that  the  facts   in  this  case  were  so  well  established  in  appel- 
lant's favor  as  to  bring  the  ice  company  within  the  application 
of  the  principle  is  a  very  different  matter.     Appellant  relies 
particularly  upon  the  case  of  Railroad  Co.  v.  Spear,  44  Mich. 
169,  6  N.  W.  202.     The  facts  in  that  case  were  that  plaintiffs 
owned  a   warehouse  and  a  quantity  of  hay  stored  near  it  on 
premises  of  their  own,  and  that  upon  these  premises  they  had 
caused  to  be   laid  a  track   upon  which   railroad  engines   and 
cars  had  been   running  for  their  accommodation   for  a   long 
time  before  the  fire.     When  plaintiffs  had  occasion  for  cars, 
they  had  an  arrangement  with  the  railroad  company  to  draw 
them  in  and  take  them  out.     A  particular  engine  belonging 
to  the  railroad  company  was  made  use  of  for  this   purpose, 
and  about  the  time  of  the  fire  it  was  going  in  and  coming  out 
several   times  a  day.     One  of  the  plaintiffs  testified  that  on 
the  occasion  of  the  fire  the  engine  went  in  and  out,  throwing 
sparks.     He  was  sitting  in  his  office,   watching  them,  and 
saw  as  she  passed  that  a  spark  had  communicated  fire  to  the 
hay.     The  engine  was  noted  for  throwing  sparks,  and  had 
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two  or  three  times  before  set  loose  hay  on  fire  on  the  dock. 
**She  had  set  fire,  thrown  fire  around  on  the  dock,  and  set 
loose  hay  on  fire  before  in  that  season.  She  threw  live  cin- 
ders a  quarter  or  a  half  an  inch  in  diameter."  The  witness 
who  so  testified  was  one  of  the  plaintiffs  in  the  action.  He 
had  called  the  attention  of  the  train  dispatcher  of  the  railroad 
to  the  dangerous  condition  of  the  engine,  and  the  train  dis- 
patcher had  said  that  he  would  see  the  engine  fixed.  Plain- 
tiffs always  had  trouble  with  it,  and  were  afraid  of  it  because 
of  its  throwing  sparks.  The  train  dispatcher  kept  putting 
off  the  repairs.  Nevertheless,  plaintiffs  continued  to  employ 
from  day  to  day  this  dangerous  implement  until  such  a 
calamity  as  they  feared  actually  occurred.  These  facts, 
Judge  Cooi^ey  said,  speaking  for  the  court,  instead  of 
showing  a  cause  of  action,  effectually  disprove  one.  **It  was 
a  case  of  private  employment,  whereby  the  proprietors  of  the 
engine  were  solicited  to  send  it  upon  the  private  business  of 
the  employers  into  a  place  where  the  latter  well  knew,  and 
had  for  a  long  time  known  and  understood,  it  was  likely  to 
do  mischief.  *  *  *  There  is  just  the  same  and  no  more 
reason  for  plaintiffs  to  complain  of  it  than  there  would  have 
been  had  they  hired  the  owner  of  a  vicious  animal,  known 
by  them  to  be  such,  to  bring  him  for  their  purposes  upon 
their  premises,  and  then  been  injured  by  him  as  they  should 
have  anticipated  they  might  be.  That  which  one  consents 
to  and  invites  he  cannot  complain  of  in  the  law  as  an  injury.** 
But  in  its  facts  the  case  at  bar  is  broadly  distinguishable 
from  the  one  relied  upon.  The  ice  company  did  not  invite 
this  particular  engine  upon  their  premises.  They  requested 
the  railroad  company  to  send  an  engine,  and  it  sent,  from 
several  which  it  was  in  the  habit  of  using,  this  particular  one. 
The  ice  company  had  not  direct  knowledge  that  the  locomo- 
tive was  dangerous.  The  extent  of  their  information  ap- 
pears to  be  that  they  had  heard  it  had  set  fires  before ;  and 
finally  they  did,  as  apparently  the  plaintiffs  in  the  Michigan 
case  did  not,  take  counter  precautions  against  the  risk  of  fire, 
by  employing  a  man  to   watch  and  guard  against  this  very 
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danger.  Therefore,  if  it  be  admitted  that  the  evidence  estab- 
lished that  the  ice  company  invited  upon  its  premises  for  its 
own  private  ends  a  locomotive  engine  of  the  defendant  known 
to  be  dangerous  (a  proposition  which  we  are  far  from  con- 
ceding the  evidence  does  establish),  nevertheless  it  appears 
that  the  ice  company  took  certain  counter  precautions  against 
the  danger,  and  whether  those  precautions  were  such  as 
reasonable  care  would  dictate  was  a  question  properly  sub  - 
mitted  to  the  jury.  We  say  properly  submitted,  for  it  does 
not  follow,  as  appellant  contends,  that,  because  the  facts  as 
to  the  nature  of  the  precautions  employed  by  the  ice  com- 
pany to  guard  against  the  danger  were  proved  without  con- 
flict or  dispute  in  the  evidence,  and  from  the  additional  fact 
that  the  precautions  did  not  prevent  the  fire,  that  for  these 
reasons  the  question  of  contributory  negligence  upon  the 
part  of  the  ice  company  became  one  of  law  to  be  decided  by 
the  court,  and  not  one  of  fact  to  be  submitted  to  the  jury. 
If  it  is  even  fairly  debatable  whether  or  not  the  ice  company 
acted  with  ordinary  prudence  in  the  light  of  its  knowledge, 
the  question  is  one  for  the  jury;  and  the  fact  that  such  pre- 
cautions as  it  took  did  not  avail  to  prevent  a  conflagration  is 
in  no  way  determinative  of  the  question,  for,  if  it  may  be  said 
that  it  can  be  determined  by  the  result  whether  or  not  the 
person  in  any  given  case  has  exercised  the  degree  of  care 
with  which  the  law  charges  him,  it  must  logically  follow  that 
in  every  case  in  which  a  plaintiff  has  sustained  injury  he 
has  been  guilty  of  contributory  negligence.  It  is  always 
easy  after  an  accident  to  see  how  it  could  have  been  avoided, 
but  a  man's  duty  before  the  calamity  is  not  measured  by 
such  ex  post  facto  information.  Burke  v.  Witherbee,  98  N.  Y. 
562.  There  are  some  acts  which,  if  a  plaintiff  commits,  and 
there  are  some  omissions  of  which,  if  he  be  guilty,  that  are 
of  such  nature  as  clearly  to  fix  upon  him  culpability  and 
contributory  negligence,  if  injury  to  him  thereby  result. 
But  there  is  a  vastly  larger  number  of  cases  which  come,  not 
within  this  category,  but,  where  the  question  whether  or  not 
the  acts  of  the  plaintiff  come  up  to  or  fall  short  of  the  degree 
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of  care  required  of  him  by  law,  is  one  of  fact  to  be  deter- 
mined by  the  jury.  Clearly  this  is  such  a  case,  and  it  seems 
necessary,  in  support  of  the  conclusion,  only  to  refer  to  such 
cases  as  Fernandes  v.  Railway  Co.,  52  Cal.  45;Carr2/. 
Railroad  Co.,  98  Cal.  366,  58  Am.  &  Eng.  R.  Cas.  239,  33 
Pac.  213;  Van  Praag  v.  Gale,  107  Cal.  438,  40  Pac.  555; 
Redington  v.  Cable  Co.,  107  Cal.  317,  40  Pac.  432 ;  McKune 
V.  Lumber  Co.,  110  Cal.  480,  42  Pac.  980. 

Appellant  complains  of  instruction  2  given  by  the  court  at 
the  request  of  the  respondent.  The  instruction  is  too  long 
for  quotation.     In  hypothetical  form  it  groups  certain  facts, 

and  tells  the  jury  that,  if  they  believe  these 
provtaceof'"       facts  to  be  established  by  the  evidence,  a  prim% 

facie  case  is  made  out  which  would  warrant  a 
finding  that  the  engine  of  defendant  caused  the  fire.  It  is 
said  that  the  instruction  violates  the  constitutional  provision, 
and  that  the  court  trespassed  upon  the  domain  of  the  jury  in 
advising  them  upon  the  facts,  and  that  the  whole  instruction 
is  argumentative  and  unfair.  A  careful  reading  of  it  satisfies 
us  that   the  criticism  is  not  well  founded.     The  evidence  as 

to  the  cause  and  origin  of  the  fire  was  circum  - 
l^^abiiiues.        stantial.      As   a   part   of  the    instruction,   the 

court  said  :  **If,  upon  the  whole  evidence,  and 
taking  into  consideration  all  the  conditions  and  circumstances 
surrounding  the  fire,  you  find  it  to  be  more  probable  that 
the  fire  was  caused  by  sparks  escaping  from  the  swing 
engine  than  from  any  other  cause,  your  finding  upon  that 
point,  to  wit,  the  origin  of  the  fire,  should  be  accordingly." 
This  portion  of  the  instruction  is  especially  criticised  as  a 
declaration  to  the  jury  that  they  might  reach  a  determination 
upon  an  important  fact  from  mere  conjecture,  guess,  or  sup- 
position, without  any  evidence  in  support  of  it;  that  they 
were  told  that  they  could  reach  a  verdict  upon  the  doctrine 
of  probabilities ;  and  it  is  said  that  a  case  is  not  proven  by  a 
preponderance  of  evidence  when  a  mere  probability  is  estab- 
<]ished.  We  think,  under  the  facts  and  circumstances  of  this 
-case,  that  this  criticism  is  also  without  merit.     The  question 
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of  the  origin  of  the  fire  was  one  to  be  determined  by  circum  - 
stantial  evidence.  No  one  saw  a  spark  from  the  engine 
alight  upon  and  set  fire  to  the  roof  of  the  ice  house.  It  was, 
then,  tfnder  the  peculiar  circumstances  of  this  case,  a  propo- 
sition for  the  plaintiff  to  establish  that  the  probability  was 
that  the  engine  occasioned  the  fire.  Nor  does  the  use  of  the 
word  ^^probability,'*  in  the  instruction  of  the  court,  cast  the 
question  into  the  domain  of  mere  conjecture  and  surmise. 
In  civil  cases  which  are  decided  in  favor  of  the  litigant  upon 
a  mere  preponderance  of  evidence,  the  rule  of  decision  is, 
after  all,  but  a  rule  of  probability,  and  this  is  well  recognized. 
Says  Greenleaf:  '*In  civil  cases  *  *  *  it  is  not  neces- 
sary that  the  minds  of  the  jurors  be  freed  from  all  doubt.  It 
is  their  duty  to  decide  in  favor  of  the  party  on  whose  side  the 
weight  of  evidence  preponderates,  and  according  to  the  rea - 
sonable  probability  of  truth."  And  again:  **A  presump- 
tion of  fact  is  an  inference  which  a  reasonable  man  would 
draw  from  certain  facts  which  have  been  proved  to  him.  Its 
basis  is  in  logic ;  its  source  is  probability.**  **Circumstan- 
tial  evidence  is  of  two  kinds,  namely,  certain  *  *  *  and 
uncertain,  or  that  from  which  the  conclusion  does  not  nec- 
essarily follow,  but  is  probable  only,  and  is  obtained  by 
proce§s  of  reasoning."  1  Greenl.  Ev.  (15th  Ed.)  pp.  23,  24, 
72.  Says  this  court,  in  Butcher  z/.  Railroad  Co.,  67  Cal.  518, 
23  Am.  &  Eng.  R.  Cas.  356,  8  Pac.  174:  ^'Evidence  that 
sparks  and  burning  coals  were  frequently  dropped  by  engines 
passing  upon  the  same  road  upon  previous  occasions  has 
been  held  to  be  relevant  and  competent  to  show  negligence, 
and  to  make  it  probable  that  the  plaintiff's  injury  proceeded 
from  the  same  quarter."  And  further  reference  may  be  had 
to  Sheldon  z/.  Railroad  Co.,  14  N.  Y.  218;  Kelsey  v.  Rail- 
way Co.  (S.  D.)  43  Am.  &  Eng.  R.  Cas.  43,  45  N.  W.  204; 
Yanktown  Fire  Ins.  Co.  v.  Fremont,  E.  &  M.  V.  R.  Co.  (S. 
D.)  64  N.  W.  514;  Longabaugh  v.  Railroad  Co.,  9  Nev.  271. 
It  has  already  been  said  that  the  court  did  not  err  in  sub  - 
mitting  to  the  jury  the  question  of  the  contributory  negligence 
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of  the   plaintiff  in  the   matter  of  the  use  of  the   particular 

engine.  It  submitted  to  the  jury  the  proposition 
SfSmi?^*'^^"*    as  to  whether  or  not  the  precautions  made  use 

of  by  the  ice  company  to  prevent  a  fire'  were^ 
under  all  the  circumstances,  such  precautions  as  would  be 
employed  by  a  prudent  man  in  a  like  case.  But  appellant 
objects  that  the  court  instructed  the  jury  that  the  ice  company 
did  employ  counter  precautions,  and  insists  that  the  question 
whether  or  not  it  employed  counter  precautions  was  one  of 
fact  for  the  jury.  We  think  this  criticism  captious.  Whether 
or  not  the  counter  precautions  were  adequate  to  relieve  the 
ice  company  from  the  charge  of  contributory  negligence  was 
properly  for  the  jury ;  but  it  is  not  disputed  that  the  ice  com- 
pany did  something — took  some  measures — against  the 
danger  to  which  its  property  was  exposed.  It  employed  a 
man  to  follow  and  watch  the  engine.  Over  this  there  was 
no  dispute.  It  could  not  have  injured  the  defendant  that  the 
court  designated  these  acts  of  the  ice  company  **counter 
precautions,'*  when  it  carefully  left  the  determination  of  their 
reasonable  sufficiency  with  the  jury. 

The  proof  of  loss  was  properly  admitted  in  evidence  as 
establishing  plaintiff's  liability  for  the  moneys  which  it  had 
paid  to  the  ice    company,  and  as  a  declaration  within  the 

issues  of  the  pleadings    against  the  defendant 

Evidence.  *^  o  o 

ice  company.  Plaintiff's  counsel  stated  upon 
its  introduction  that  no  claim  was  made  that  any  statement 
contained  in  it  was  binding  upon  the  appellant.  It  was 
admitted  for  a  limited  purpose.  Smith  v.  Whittier,  95  Cal. 
279,  30  Pac.  529.  The  stipulation  by  agreement  of  the 
parties  expressed  upon  the  face  of  the  writing  itself  was  made 
admissible  in  evidence,  and  the  declaration  contained  in  the 
stipulation  that  the  appellant  had  offered  to  pay  the  ice  com  - 
pany  the  sura  of  $12,500  in  addition  to  the  insurance  money 
was  not  injurious  to  the  appellant,  as  the  court  instructed 
the  jury,  at  the  request  of  appellant,  that  **said  offer  was  of 
itself  neither  an  admission  that  the  defendant  had  been  guilty 
of  negligence,  nor  that  it  had  caused  said  fire,  nor  that  any- 
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thing  was  due  to  said  Sierra  Lakes  Ice  Company,  or  the 
plaintiff  herein,  by  reason  of  said  fire.*'  The  judgment  and 
order  apx>ealed  from  are  affirmed. 

We  concur :     Tbmpi.e,  J. ;  Harrison,  J. ;  Van  Dyke,  J. 

McFarland,  J.  I  dissent  for  several  reasons,  but,  waiv- 
ing other  points,  it  is  sufficient  to  say  here  that,  in  my 
opinion,  the  court  below,  in  giving  instruction  No.  2  asked 
by  respondent,  committed  a  material  and  prejudicial  error 
for  which  the  judgment  should  be  reversed.  The  instruction 
is  very  long,  and  is,  I  think,  erroneous  as  a  whole,  because 
it  deals  mainly  with  questions  of  fact,  and  is  argumentative. 
The  specific  part  of  it  which,  in  my  opinion,  is  clearly  errone- 
ous is  as  follows:  **Proof  to  the  effect  that  immediately 
before  the  breaking  out  of  the  fire,  an  engine  of  the  defendant ► 
burning  coal  for  the  purpose  of  generating  steam,  was  in 
operation  immediately  by,  and  in  close  proximity  to,  the 
place  where  the  fire  broke  out,  and  that  such  engine 
had,  on  previous  occasions,  set  fire  by  sparks  escaping 
therefrom,  and  that  said  engine  was  so  operated  in 
relation  to  said  property  that  a  spark  or  sparks  escaping 
therefrom  could  have  set  the  fire,  and  the  condition  of 
the  property  and  the  surrounding  circumstances  being 
such  as  to  warrant  a  belief  on  your  part  that  the  fire  was 
more  likelj'  brought  about  by  a  spark  or  sparks  from  said 
engine  than  from  any  other  cause,  would  be  such  reasonable 
evidence,  and  would  prima  facie  establish  that  the  fire  had 
been  caused  by  said  engine,  and  would  warrant  a  finding 
upon  your  part  to  that  effect,  in  the  absence  of  evidence  that 
the  fire  arose  from  some  other  cause.'*  This  language  does 
not  include  a  single  proposition  of  law.  It  simply  tells  the 
jury  how  they  should  weigh  the  evidence,  and  how  certain 
inferences  of  fact  should  be  drawn  from  other  facts,  and  is  an 
unwarrantable  interference  with  the  province  of  the  jury. 
Such  an  instruction  has  been  repeatedly  held  by  this  court  to 
be  erroneous,  and  to  be  in  contravention  of  section  19,  art.  6, 
of  the  constitution.     The  error  of  such  an  instruction  is  aptly 
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illustrated  by  the  case  of  People  v,  Walden,  51   Gal.  588. 
The  defendant  in  that  case  was  charged  with  having  fraud- 
ulently changed  certain  ballots  which  had  been  voted  at  an 
election,  after  they  had  been  deposited  in  the  clerk's  oflSce; 
and  it  was  shown  on  the  trial  that  a  key  which  would  fit  and 
open  the  lock  of  the  door  leading  to  the  clerk's  office  had  been 
found  on  the  person  of  the  defendant,  and  the  court  below, 
speaking  of  the  key,  told  the  jury :     **If  you  believe  it  would 
open  the  clerk's  office  where  the  ballots  were  kept,   then  the 
possession  by  the  defendant  unexplained  raises  a  reasonable 
presumption  that  he  had  it  for  the  purpose   of  opening  that 
door."     The  court,  in  its  opinion,  said :     **In  no  view   can 
this  charge  be  sustained.     If  it  be  said  that  it  was  an  attempt 
to  charge  in   respect  to  a  legal  presumption,  it  was  clearly 
error,  since  no  such  presumption   would  arise  from  the  fact 
stated,  as  a  matter  of  law.     If  it  was  an  attempt  on  the  part 
of  the  court  to  instruct  the  jury  that  the  existence  of  one  fact', 
in  view  of  the  ordinary  experience  of  mankind,  and  connec- 
tion of  events,  must  be  presumed  from  the  existence  of  another, 
this  was  an    interference  with  what,  as  we  have  shown,  is 
the  exclusive  province  of  the  jury.     It  was  charging  the  jury 
*with  respect  to  matters  of  fact,'  and  was  a  contravention  of 
section  19,  art.  6,.  of  the  constitution  of  the  state."     In  Re 
Carpenter's  Estate,  94  Cal.  406,  29  Pac.  1101,  the  court   (we 
quote  from  the  syllabus,  which  correctly  states  what  was 
decided)  said  :     * 'Instructions  as  to  the  weight  and  value  of 
evidence,  stating  what  the  jury  are  at  liberty  to  conclude  from 
certain  facts,  if  found,    involving  a    conclusion,  notof  law, 
but  of  the  judging  mind  from  the  evidence,  are  in  violation 
of  the  constitutional  inhibition  as  to  instructions  upon  matters 
of  fact.     The  court  has  no  right  to  dictate,  or  even  suggest, 
the  process  of  reasoning  by  which   the  evidence   shall    be 
judged."     See,  also.  Stone  v.    Mining    Co.,    52    Cal.    315; 
People  V,  Carrillo,  54  Cal.  63.     For  these  reasons,   and  in 
accordance  with  the  principle  declared  in  the    above -cited 
authorities,  the  judgment,  in  my  opinion,  should  be  reversed, 
and  a  new  trial  granted. 
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(Supreme  Court  of  Michigan,  Sept,  27,  i8gg.) 

Fires— Statute  Requiring  Railroad  to  Show  Absence  of  Negligence 
— Spark  Arresters.* — Under  the  statute  of  Michigan  making  a  rail- 
road company  liable  for  all  damages  caused  by  a  fire  originating  in 
any  manner  from  the  railroad,  unless  it  proves  that  it  had  taken  all 
reasonable  precautions  to  avbid  inflicting  such  injuries,  and  the 
absence  of  negligence  on  the  part  of  its  employees  ;  where  it  is  claimed 
that  the  cause  of  the  fire  was  the  use  of  a  certain  locomotive,  the 
company  exonerates  itself  from  liability  by  proving  that  the  appli- 
ances used  to  prevent  or  limit  the  escape  of  sparks  and  fire  from  the 
locomotive  are  such  as  have  been  in  common  use  for  a  long  time  for 
that  purpose,  and  have  substantially  guarded  against  the  danger 
sought  to  be  avoided. 

Same— Same— Contributory  Negligence. — Under  such  statute,  in 
an  action  for  injury  resulting  from  a  fire  caused  by  the  negligence 
of  a  railroad  company,  contributory  negligence  is  not  a  defense. 

Error  by  plaintiff  »to  Muskeg:on  county  circuit  court. 
Reversed, 

Bufiket  &  Carpenter  {R.  W.  Burger,  of  counsel),  for 
appellant. 

F,  *A,  Nims  and  Wm,  Alden  Smith,  for  appellee. 

Montgomery,  J.  This  action  is  brought  to  recover  the 
value  of  a  large  quantity  of  lumber  belonging  to  the  plaintiff, 
which  was  consumed  by  fire  occurring  on  the  18th  of  Novem- 
ber, 1893,  which  fire  is  claimed  to  have  had  its 

Case  stated. 

origin   in   sparks   emitted   from   an   engine  on 
defendant's  road.     The   lumber  was   manufactured   for  the 
plaintiff  by  Horning  &  Hart,  who  owned  a  mill  at  Keno,  a 
place  between  three  and  four   miles   north   of   Woodville,  a 

♦See  extensive  note  to  Brennan  Lumber  Co.  v.  Great  Northern  Ry. 
Co.    (Minn.,  1899),   ante, 'p,  495. 
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station  on  the  defendant's  Big  Rapids  branch.  The  track 
into  Keno  was  built  by  defendant  at  its  own  cost,  except  for 
ripht  of  way,  and  was  originally  used  exclusively  for  the  pur- 
pose of  taking  out  the  plaintiff's  lumber.  Later  the  defend- 
ant extended  the  track  to  reach  other  mills  further  north, 
owned  by  other  parties.  The  evidence  of  plaintiff  tended  to 
show  that  the  engine  used  on  the  road  set  out  the  fire  which 
destroyed  over  7,000,000  feet  of  plaintiff's  lumber,  valued  at 
over  $90,000;  that  the  engine  used  was  of  an  old  pattern, 
known  as  the  diamond -stack  pattern,  not  in  common  use. 
The  defendant's  testimony  tended  to  show  that  the  engine,  was 
in  good  order,  of  a  design  in  common  use,  and  entirely  ser- 
viceable. The  defendant  also  offered  testimony  tending  to 
show  that  the  lumber  where  the  fire  started  was  piled  but 
eight  feet  from  the  track,  and  that  provisions  for  putting  out 
fire  were  wanting.  The  jury  found  for  the  defendant,  and 
the  plaintiff  brings  error. 

Numerous  questions  are  presented  in  the  brief  of  the  plain- 
tiff's counsel,  the  more  important  being  whether  the  court 
laid  down  the  correct  rule  as  to  the  negligence  of  defendant; 
whether  the  court  erred  in  submitting  the  question  of  plain- 
tiff's contributory  negligence  to  the  jury ;  and  whether  there 
was  error  in  allowing  comments  of  counsel  as  to  the  relation 
of  certain  insurance  companies  to  the  case,  it  appearing  that 
the  lumber  had  been  insured. 

1.  The  statute  defines  the  extent  of  liability  of  railroad  com- 
panies, and  in  determining  the  question  of  defendant's  duty 
reference  to  the  statute  is  essential.  Section  3378,  How. 
Ann.  St.,  reads  as  follows  :  '*Any  railroad  campany  build- 
ing, owning,  or  operating  any  railroad  in  this  state,  shall  be 
liable  for  all  loss  or  damage  to  property  by  fire  originating 
from  such  railroad,  either  from  engines  passing  over  such 
roads,  fires  set  by  company  employees  by  order  of  the  officers 
of  said  road,  or  otherwise  originating  in  the  construction  or 
operation  of  such  railroad  :  provided,  that  such  railroad  com- 
pany shall  not  be  held  so  liable  if  it  prove  to  the  satisfaction 
of  the  court  or  jury,  that  such  fire  originated   from  fire  by 
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eng^ines  whose  machinery,  smokestack  or  fire  boxes  were  in 
good  order  and  properly  managed,  or  fires  originating  in 
buildings,  operating,  or  repairing  such  railroad,  and  that  all 
reasonable  precautions  had  been  taken  to  prevent  their  origin, 
and  that  proper  efforts  had  been  made  to  extinguish  the  same 
in  case  of  their  extending  beyond  the  limits  of  such  road, 
when  the  existence  of  such  fire  is  communicated  to  any  of 
the  officers  of  such  company/'  It  will  be  noted  that  the 
character  of  the  engines  to  be  used  is  not  defined",  although  it 
is  required  that,  to  relieve  the  company  from  liability  for  fires, 
the  engines,  etc.,  must  be  shown  to  be  in  good  order  and  con- 
dition. It  is  not  open  to  question  that  under  this  statute, 
on  the  plaintiff's  showing  the  fact  of  the  fire  from  the  defend  - 
ant's  locomotive,  the  burden  is  cast  upon  the  defendant  to 
show  that  the  locomotive  was  in  good  order  and  condition, 
and  properly  managed.  The  court  in  this  case  so  charged. 
The  plaintiff  claims,  however,  that  the  court  did  not  lay  down 
the  correct  rule  as  to  the  character  of  the  engine  required  in 
order  to  relieve  the  defendant.  The  court  charged  upon  this 
subject  as  follows:  **The  railroad  company  is  exonerated 
from  liability  under  the  statute,  if  the  appliances  it  has  used 
to  prevent  or  limit  the  escape  of  sparks  and  fire 
from  the  locomotive  are  such  as  have  been  in  bSJJ^SbSii- 
common  use  for  a  long  time  for  that  purpose,  AbsesSteofNer- 
and  have  substantially  guarded  against  the  Arresters. 
clanger  sought  to  be  avoided."  Plaintiff  re- 
quested the  court  to  charge:  **If  you  should  find  that  this 
-defendant  used  this  engine,  and  it  was  of  such  a  pattern  as 
was  in  common  use  by  careful,  experienced,  and  prudent  rail- 
road operators,  and  such  as  they  would  use  and  did  use  for 
this  kind  of  business  at  that  time,  why  that  is  all  that  is  nec- 
essary for  this  defendant  to  do,  so  far  as  the  quality  of  the 
engine  is  concerned."  We  think  the  charge  of  the  circuit 
judge  correctly  stated  the  rule  as  established  in  this  state  in 
Hagan  s^.  Railroad  Co.,  86  Mich.  615,  49  Am.  &  Eng.  R. 
Cas.  670,  49  N.  W.  509.  As  was  said  in  that  case :  *'Two 
'Or  more  kinds  of  appliances  may  be  used,  each  of  which  is 
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approved  by  a  atimber  of  railroad  companies  which  are 
taanaged^y  practical  and  prudent  men,  and  the  adoption  of 
each  may  have  been  after  careful  consideration  of  the  merits 
of  all,  yet,  unless  that  adoption  and  approval  has  some  merit, 
there  is  no  safety  in  either/*  Under  the  instruction  given, 
the  jury  was  not  authorized  to  find  that  it  was  proper  to  use 
a  character  of  locomotive  which  had  been  generally  displaced 
by  better  appliances.  The  only  doubtful  expression  in  the 
charge  was  the  reference,  to  use  for  this  kind  of  business." 
If  this  were  understood  to  mean  that  a  less  degree  of  care  was 
required  in  this  service  than  in  the  ordinary  business  of  the 
company,  it  was  not  proper,  as  we  think  the  company  was 
bound  to  use  the  same  degree  of  caution  at  this  place  as  at 
other  points  on  the  road. 

2.  The  case  presents  a  question  of  exceeding  importance 
and  interest,  which  is  whether  the  plaintiff's  contributory 
negligence  is  a  bar  to   recovery  under  this   statute.     This 

question  was  mooted  in  Briant  v.  Railroad  Co., 
Contributory        104  Mich.  307,  62  N.  W.  365  ;  but,  as  its  decision 

was  not  necessary  to  a  determination  of  the 
case,  it  was  not  settled.  The  authorities  bearing  directly 
upon  the  subject  are  not  numerous,  but,  as  we  read  them, 
they  are  harmonious.  The  question  of  the  effect  of  plaintiff's 
contributory  negligence  has  arisen  in  three  classes  of  cases : 
First,  where  the  liability  of  defendant  rests  upon  the  common 
law;  second,  where  the  liability  of  the  company  for  fire  set 
out  by  its  locomotives  is  made  absolute  by  statute;  and, 
third,  where,  as  in  this  state,  such  liability  is  limited  by 
the  statute  itself.  In  the  first  class  of  cases,  the  contributory 
negligence  is  a  defense;  in  the  second  class,  the  liability  of 
the  company  is  absolute,  and  the  contributory  negligence  of 
the  plaintiff  is  not  a  defense.  Elliott,  R.  R.  §  1238.  This 
case  falls  within  the  third  class.  The  statute  creates  an 
absolute  liability  for  all  loss  or  damages  to  property  by  fire 
originating  from  engines,  etc.,  with  a  proviso  that  the  com- 
pany shall  not  be  liable  if  it  proves  certain  facts  enumerated, 
among    which   is   not  the    contributory   negligence   of  the 


A"^*E**8r  FIRES  545 

R  Cas 

Peter  v.  Chicago,  etc.,  Ry.  Co 

plaintiff.     In  the  case  of  Laird  z^.  Railroad   Co.,   62    N.   H. 
254,  43  Am.  &  Eng.   R.  Cas.   63,   the   supreme  court  had 
under  consideration  a  statute  of  Vermont  which  read  :    *  *  When 
any  injury  is  done  to  a  building  or  other   property  by  fire 
communicated  by  a  locomotive  engine  of  any  railroad  cor- 
poration, the  said  corporation  shall  be  responsible  in  dam- 
ages for  such  injury,  unless   they  shall  show   that  they  have 
used  all  due  caution  and   diligence  and  employed   suitable 
expedients  to  prevent   such   injury.**     Gen.   St.   c.  28,  §  78. 
The  court   held  that  the  contributory   negligence  of  plaintiff 
did  not  constitute  a  defense,  under  this  statute.    The  decision 
was   rested   upon   two  grounds:     (1)  The   analogy  of  the 
Vermont  decisions,  holding  that  the  contributory  negligence 
of  the  owner  of  animals  killed  or  injured  by  a  railroad  com- 
pany which  had  not  fenced  its  tracks,  constituted  no  defense; 
and  (2)  that  the  fair  construction  of  the   statute   led   to  the 
result   reached.     The   court   say:     **The   statute  expressly 
declares  in  what  cases  the  corporation  will  be  relieved  from 
liability,  and  no  other  defense  is  recognized,  except  showing 
'that  they  have  used  all  due  caution   and  diligence   and  em- 
ployed suitable  expedients  to   prevent  the   injury*  **;   and 
held  that  the  rule,  ^^Expressio  unius  est  exclusio   alterius,'' 
applied.     It  will  be  readily  seen  that  the  case  cited  is  directly 
in  point,  and  that  both  grounds  upon  which  the   case  rested 
may  be  urged  with  equal  force  in  this  state ;  for   not  only  is 
there  the  same  room  for  the  application   of  the  rule,   '^Ex- 
pressio  unius  est  exclusio  alter iuSy'^  but  we  have  also   held  in 
this  state  that  the  defense  of  contributory  negligence  is  not 
available  in  an  action  under  the  preceding  section  of  our  stat- 
ute (How.  Ann.  St.  §  3377 ) ,  which  provides  that  the  company 
shall  be  liable  for  damages  done  to  cattle,   etc.,  in  case  of  a 
failure  to  fence  their  tracks.     Railway  Co.  v.  Lull,  28  Mich. 
510;    Neversorry   v.  Railway   Co.  (Mich.)  73   N.   W.    125. 
The  reasoning  of  the  court  in  Laird  v.  Railroad   Co.  is  con- 
vincing,  and    seems   to  us   unanswerable.     To  reach   any 
other  conclusion,  we  must  interpolate  into  the  statute  words 
IS  (N  8)  A  «&  K  R  Cas— 35 
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not  found  there,  and  create  an  additional  ground  for  ex- 
emption. The  contention  of  appellant  is  also  sustained  by 
numerous  cases  which  hold  that,  under  the  statute  fixing 
the  liability  of  a  railroad  company  for  fires  set  out  by  its 
locomotives,  the  defense  of  contributory  negligence  is  not 
available.  Of  this  class  are  Rowell  v.  Railroad  Co.,  57  N. 
H.  132;  Westv.  Railway  Co.  (Iowa)  38  Am.  &  Eng.  R. 
Cas.  340,  35  N.  W.  480;  Railway  Co.  v.  Arthur,  2  Colo.  App. 
159,  29  Pac.  1031.  As  is  stated  by  the  learned  author  in 
Elliott,  R.  R.  §  1238,  there  may  be  cases  in  which,  after  the 
property  is  set  on  fire  by  a  railroad  company,  the  owner, 
by  a  slight  effort,  could  save  it  from  destruction,  and  that 
such  cases  should  be  subject  to  a  different  rule.  In  such 
case,  it  might  be  said  with  much  force  that  the  damage  does 
not  directly  result  from  the  fire.  But  in  this  case  we  are 
dealing  with  the  alleged  precedent  negligence  of  plaintiff, 
and  must  hold  that  the  defense  is  not  available  under  the 
statute.  If  the  defense  were  available  in  any  case,  we  should 
also  be  of  opinion  that  no  such  act  of  negligence  was  shown 
in  piling  the  lumber  eight  feet  from  the  track.  See  Stacy  v. 
Railway  Co.  (Wis.)  54N.  W.  779;  Fero  z;.  Railroad  Co.. 
22  N.  Y.  209.  We  have  not  overlooked  the  cases  cited  by 
plaintiff's  counsel.  The  case  of  Ross  v.  Railroad  Co.,  6 
Allen,  87,  is  negative  authority.  The  court  did  not  go  out 
of  its  way  to  disapprove  the  holding  of  the  court  below.  If 
it  be  treated  as  affirming  the  doctrine  contended  for,  it  is  at 
variance  with  the  New  Hampshire  and  Iowa  cases.  The 
opinion  in  Murphy  v.  Railway  Co.,  45  Wis.  222,  is  able  and 
exhaustive,  but,  so  far  as  the  case  discloses,  it  rests  on  the 
common -law  doctrine  of  negligence.  We  have  been  cited 
to  no  statute  of  Wisconsin,  nor  have  we  been  able  to  find 
any,  in  force  when  the  action  in  Murphy's  Case  arose,  which 
bears  on  the  subject.  The  case  is  not,  therefore,  an  authority 
which  aids  us  in  placing  a  construction  on  our  statute. 

3.  The  fact  appeared  on  the  trial  that  the  timber  consumed 
was  insured.  This  did  not  affect  the  plaintiff's  right  to 
recover.     Perrott  z'.  Shearer,   17    Mich.  48;    Hagan  z;.  Rail- 
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road  Co.,  86  Mich.  619,  49  Am.  &  Eng.  R.  Cas.  670.  49  N. 
W.  509.  Obviously,  therefore,  the  comment  as  to  the  amount 
of  capital  stock  of  the  insurance  company  was  untimely,  and 
should  have  been  omitted.  We  need  not  determine  whether 
this  comment  was  damaging?  error  not  cured  by  the  charge, 
as  the  case  must  go  back  on  other  grounds.  Judgment 
reversed,  and  new  trial  ordered. 

Hooker  and  Moore,  JJ.,  concurred. 

Grant,  C.  J.  (dissenting).  1.  Does  HowelTs  Annotated 
Statutes  (section  3378)  abrogate  the  rule  of  the  common  law 
that  he  whose  negligent  act  contributes  to  his  own  injury 
cannot  recover  damages  from  another  whose  negligence  con- 
tributed to  the  same  injury?  That  rule  of  the  common  law 
is  founded  in  sound  reason  and  justice,  and  is  the  firmly - 
settled  rule  in  this  state.  Attempts  have  been  made  to  induce 
the  court  to  depart  from  the  rule  on  the  ground  of  what  is 
called  **gross  negligence"  on  the  part  of  the  defendant. 
The  court,  however,  has  steadily  adhered  to  the  rule,  and 
the  only  departure  or  seeming  departure  from  it  has  been  in 
those  cases  where  the  act  of  the  defendant  has  been  willful 
in  character,  or  was  done  intentionally  and  with  knowledge 
of  the  danger  to  the  plaintiff.  The  statute  does  not  change 
the  rule  of  the  common -law  liability  for  negligence.  That 
rule  of  liability  remains  the  same.  If  the  defendant  can 
show  that  he  has  exercised  due  care  in  the  construction  and 
management  of  its  engines,  the  defendant  is  not  liable.  This 
has  always  been  the  rule,  and  the  statute  does  not  affect  it. 
It  was  found  difficult,  and  in  many  cases  impossible,  for  the 
plaintiff  to  show  what  caused  the  fire  to  escape  from  the 
engine.  Its  construction  and  management  were  exclusivel}'^ 
within  the  knowledge  of  the  company.  The  reason  and 
reasonableness  of  a  law  which  would  shift  the  burden  of  proof 
to  those  who  had  exclusive  knowledge  on  the  subject,  and 
exclusive  control  and  management  of  the  machine  which 
caused  the  damage,  are  apparent.  Did  the  legislature  intend 
to  go   further?     It  has  not  expressly   done   so.     In  order  to 
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sustain  the  contention  of  the  plaintiff,  we  must  find  that  it 
has  done  so  by  implication.  Repeals  of  statutes  by  implica- 
tion are  not  favored.  Only  when  effect  cannot  be  given  to 
both  statutes  do  courts  hold  that  the  latter  repeals  the  former. 
If  both  can  stand,  and  be  given  any  effect,  courts  have 
universally  held  that  there  is  no  repeal.  In  my  judgment, 
the  same  rule  should  be  applied  in  the  construction  of  a 
statute  claimed  to  abrogate  a  wise  and  beneficent  rule  of  the 
common  law.  If  both  can  stand,  and  be  given  effect,  both 
should  be  sustained.  Applying  that  rule  to  the  case  before 
us,  I  do  not  think  that  the  common -law  rule  is  abrogated. 
There  is  nothing  in  this  law  to  indicate  that  the  legislature 
intended  to  abrogate  the  rule  as  to  contributory  negligence 
which  was  the  settled  law  when  the  act  was  passed.  Had  it 
so  intended,  apt  words  to  carry  out  such  intention  would 
naturally  have  been  used.  It  is  fair  to  infer  that  the  legislature 
had  in  mind  solely  the  Injustice  of  the  common -law  rule  as 
to  the  burden  of  proof,  as  applied  to  cases  of  this  character. 
The  decisions  upon  this  subject  are  not  harmonious,  even 
under  statutes  which  are  somewhat  similar  to  ours.  In  such 
case,  authorities  are  of  but  little  weight,  and  other  courts 
must  decide  the  case  upon  their  own  statutes,  and  upon  what 
seems  to  them  the  correct  rule  of  law. 

Considerable  reliance  is  placed  upon  Laird  v.  Railroad  Co., 
62  N.  H.  254,  43  Am.  &  Eng.  R.  Cas.  63.  The  court  in 
that  case  based  its  decision  upon  the  law  of  Vermont.  The 
fact  is  noted  that  the  statute  of  Vermont  gives  railroad  com- 
panies an  insurable  interest  in  their  own  name  upon  property 
situated  along  their  right  of  way.  The  statute  in  Rowell  v. 
Railroad  Co.,  57  N.  H.  132,  was  the  same.  It  is  evident 
that  the  court  placed  considerable  stress  upon  the  fact  that 
the  statute  gave  railroad  companies  the  right  to  insure  the 
property  of  others  situated  along  its  right  of  way,  and  argue 
from  that  that  it  was  the  intention  of  the  legislature  to  place 
railroad  companies  upon  the  same  basis  as  insurance  com- 
panies, and  make  them  insurers  against  losS  by  fire.  The 
chief  justice  in  his  opinion   used  the   following   language : 
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"Contributory  negligence  does  not  furnish  any  defense  to 
any  action  by  the  insured  on  the  policy  of  the  insurance. 
By  the  statute,  the  proprietors  are  liable  for  all  damages 
which  shall  accrue,  etc.,  and  have  an  insurable  interest  in 
all  property  exposed  to  such  damage.  Negligence,  either  of 
the  railroad  or  of  the  landowner,  would  not,  according  to  the 
authorities,  be  a  defense  to  an  action  by  the  proprietors  to 
recover  on  their  policy  the  amount  of  the  loss  insured.  It 
would  be  odd  enough  if  the  proprietors  could  recover  on  their 
policy,  and  then  turn  around  and  defeat  the  property  owner 
on  the  ground  of  contributory  negligence.*'  Whether  the 
same  result  would  have  been  reached  in  the  absence  of  this 
insurance  provision  is  uncertain.  That  it  was  a  potential,  if 
not  a  controlling,  factor  is  evident.  In  this  connection  we 
must  remember  the  well -settled  rule  that  the  decisions  of 
courts  must  be  read  in  the  light  of,  and  oftentimes  limited  to, 
the  facts  of  the  particular  case.  Murphy  v.  Railway  Co.,  45 
Wis.  226.  At  any  rate,  decisions  of  other  courts  in  such 
cases  are  not  controlling  with  us,  and  are  only  valuable  in 
so  far  as  they  may  contain  reasons  applicable  to  our  statute. 
The  language  of  our  statute  imposing  liability  for  failure  to 
give  the  signals  is  as  imperative  as  is  the  language  in  regard 
to  liability  for  fires.  The  latter  only  differs  from  the  former 
in  providing  that  the  railroad  company  may  relieve  itself 
from  liability  by  showing  that  it  has  used  due  diligence ;  yet 
in  the  former  case,  as  already  shown,  this  court  has 
uniformly  sustained  the  defense  of  contributory  negligence. 
Grand  v.  Railroad  Co.,  83  Mich.  571,48  Am.  &  Eng.  R. 
Cas.  383,  47  N.  W.  837.  The  statute  in  regard  to  fencing 
by  railroads,  and  liability  for  failure  to  erect  and  maintain 
them,  and  the  decisions  thereunder,  have  no  application  to 
this  case.  There  is  no  liability  at  common  law  for  failure 
to  maintain  fences.  The  liability  therefor  is  purely  statutory. 
Besides,  the  language  of  the  statute  in  regard  to  fences  is 
very  different  from  that  now  under  discussion,  and  is  so 
strong  as  to  leave  no  doubt  of  the  intent  of  the  legislature. 
Railway  Co.  v.    Lull,  28  Mich.   511 ;  Neversorry  v.  Railway 
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Co.  (Mich.)  73  N.  W.  125.  The  statute  under  which  these 
decisions  were  rendered  is  given  in  full  in  Railway  Co.  v. 
Lull,  supra.  The  contributory  negligence  relied  upon  was 
that  the  plaintiffs  permitted  their  cattle  to  run  at  large  in 
the  public  highway,  unattended.  It  was  held  that  the 
statute  was  adopted  as  much  for  the  protection  of  trainmen 
and  passengers  as  for  the  protection  of  property.  I  do  not 
think  that  those  decisions  affect  the  question  now  before  us. 
As  already  Shown,  it  must  be  clear  that  the  statute 
imposes  this  absolute  liability,  and  takes  away  the  common - 
law  defense.  The  distinction  between  statutes  which  impose 
this  liability  and  those  which  do  not  is  well  illustrated  by 
the  statutes  and  decisions  of  the  state  of  Iowa.  Section 
1289  of  the  Code  of  Iowa  of  1873  provides  that  **every 
railway  which  fails  to  fence,*' etc.,  **shall  be  liable  to  the 
owner  for  any  stock  injured  or  killed  by  reason  of  the  want  of 
such  fences,  unless  the  damage  was  occasioned  by  the  willful 
act  of  the  owner  or  his  agent."  It  further  provides  that,  in 
order  to  recover,  the  owner  is  only  required  to  prove  the 
injury  and  destruction  of  his  property.  The  last  clause  of 
the  section  reads  as  follows  :  **And  provided,  further,  that 
any  corporation  operating  a  railway  shall  be  liable  for  all 
damages  by  fire  that  is  set  out  or  caused  by  operating  of 
any  such  railway,  and  such  damage  may  be  recovered  by  the 
party  damaged  in  the  same  manner  as  set  forth  in  this 
section  in  regard  to  stock,  except  to  double  damages.'*  In 
West  V,  Railway  Co..  77  Iowa,  654  38  Am.  &  Eng.  R.  Cas. 
340,  35  N.  W.  479,  and  42  N.  W.  512,  the  court  held  that 
under  this  statute  the  liability  was  absolute,  and  that 
contributory  negligence  was  no  defense.  The  liability  for 
damages  by  fire  is  placed  upon  the  same  basis  as  that  of  lia- 
bility from  failure  to  fence.  It  is  difficult  to  see  how  the  court 
could  have  held  otherwise.  Section  1288  of  the  same  Code 
provides:  ** Every  corporation  constructing  or  operating  a 
railway  shall  *  *  *  construct  at  all  points  where  such 
railway  crosses  any  public  highway  good,  suflScient  and 
safe    crossings   and   cattle  guards.     And  any  railway  com- 
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pany  neglecting  or  refusing  to  comply  with  the  provisions  of 
this  section  shall  be  liable  for  all  damages  sustained  by 
reason  of  such  neglect  and  refusal,  and  in  order  for  the 
injured  party  to  recover  it  shall  only  be  necessary  for  him  to 
prove  such  neglect  or  refusal."  A  switchman  was  killed  at 
the  cattle  guard  while  engaged  in  switching  cars.  The 
court,  in  Ford  v.  Railway  Co.,  91  Iowa,  179,  59  N.  W.  5,  held 
that  this  statute  did  not  take  away  the  defense  of  contribu- 
tory negligence.  The  court  said:  **Under  section  1288,  a 
liability  is  fixed,  and  it  provides  what  the  party  seeking  to 
recover  must  prove  in  the  first  instance.  If,  in  such  an 
action,  the  plaintifi  establishes  the  neglect  and  refusal  of  the 
company  to  comply  with  the  statute,  and  the  fact  that  he  has 
sustained  an  injury  by  reason  thereof,  he  has  made  a  case 
entitling  him  to  recover,  in  the  absence  of  evidence  offered  by 
the  defendant;  but  it  seems  to  us  that  the  language  used  does 
not  cut  off  the  right  of  defendant  to  establish  the  fact,  as  a 
defense,  that  the  injury  was  the  result  of  the  intestate's 
contributory  negligence,  or,  in  a  proper  case,  the  fact  of 
independent  negligence  on  his  part,  or  any  other  defense  it 
may  have.''  In  Ross  :;.  Railroad  Co.,  88  Mass.  87,  the 
statute  imposed  a  liability  for  fire,  as  follows  :  **When  any 
injury  is  done  to  a  building  or  other  property  of  any  person 
or  corporation,  by  fire  communicated  by  a  locomotive  engine 
of  any  railroad  corporation,  the  said  corporation  shall  be 
held  responsible  in  damages  to  the  person  or  corporation  so 
injured ;  and  any  railroad  corporation  shall  have  an  insurable 
interest  in  the  property  for  which  it  may  be  so  held 
responsible  in  damages,  along  its  route,  and  may  procure 
insurance  thereon  in  its  own  behalf."  It  will  be  observed 
that  the  language  is  substantially  the  same  as  in  our  statute, 
except  that  it  gives  the  railroad  companies  an  insurable 
interest  in  property,  while  ours  does  not.  The  case  was 
tried  upon  the  theory  that  contributory  negligence  was  a 
defense.  The  question  was  raised  and  decided  in  Arkansas 
under  a  statute   similar  to  ours,  and  the  defense  of  contribu- 
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tory  negligence  sustained.  Tilley  v.  Railway  Co.,  49  Ark. 
535,  6  South.  8.  Elliott  recognizes  that  the  decisions  are 
not  in  harmony,  even  where  there  are  no  statutory  enactments, 
and,  after  stating  that  where  statutes  impose  an  absolute 
liability  the  question  of  the  owner's  contributory  negligence 
is  immaterial,  says:  **We  do  not  believe,  however,  that 
such  a  strict  rule,  even  where  there  is  an  absolute  liability,  is 
entire  justice."  Elliott,  R.  R.  §  1238.  This  statement  of 
the  learned  author  is  only  material  in  showing  the  care 
courts  should  exercise  in  determining  whether  the  statute 
abrogated  this  defense.  Under  the  rule  claimed,  a  party 
may  sit  back,  and  deliberately  see  his  property  destroyed, 
when  by  slight  exertion  he  could  arrest  the  fire.  So  he  may 
leave  hay  or  other  combustible  material  along  the  defendant's 
right  of  way,  at  a  farm  crossing  or  elsewhere,  in  a  dry  time, 
and  recover  damages  if  the  combustible  material  takes  fire 
from  an  engine.  Many  other  illustrations  will  readily 
suggest  themselves.  Such  a  rule  is  unjust,  and  courts 
ought  not  to  hold  that  the  legislature  intended  to  establish 
it,  unless  the  language  leaves  no  other  conclusion  possible. 
It  is  sought  to  apply  the  rule,  **Ex6ressio  unius  est  exclusio 
alteriusy  I  do  not  think  this  a  case  for  the  application  of 
that  rule.  The  legislature  did  not  pretend  to  deal  with  the 
question  of  contributory  negligence,  but  was  dealing  solely 
with  the  negligence  of  railroad  companies. 

2.  Was  there  evidence  of  contributory  negligence?  The 
jury,  in  reply  to  special  questions,  found  that  the  lumber  was 
piled  so  close  to  the  track  that  cars  in  passing  struck  the 
ends  of  the  piles,  and  that  a  communication  was  addressed 
by  the  defendant  company  to  the  agents  of  plaintiff  upon  the 
subject  of  this  dangerous  proximity.  Barrels  of  water  kept 
upon  the  tops  of  the  piles  for  use  in  putting  out  incipient 
fires  had  been  emptied,  although  there  was  at  the  time  no 
danger  of  their  freezing  up.  One  witness  testified  that  he 
looked  for  pails  with  which  to  get  water  to  put  out  the  fire, 
but  they  had  been   taken  away,  and  the  barrels  were  empty. 
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He  also  testified  that  with  two  pails  of  water  he  could,  in 
his  judgment,  have  put  the  fire  out  when  it  was  first  dis- 
covered. This  testimony,  in  my  judgment,  made  the  question 
one  of  fact  to  be  determined  by  the  jury.  Counsel  cite  cases 
where  buildings,  built  near  the  right  of  way,  were  burned. 
The  courts  properly  hold  that  their  erection  was  a  legitimate 
use  of  one's  own  property,  of  which  the  owner  could  not  be 
deprived,  and  that  in  running  their  trains  past  them  th?  rail- 
roads were  held  to  a  greater  degree  of  care.  These  cases  have 
no  application  where  the  use  is  merely  temporary,  and  there 
was  no  occasion  for  piling  inflammable  material  so  near  the 
track  for  the  mere  convenience  in  loading.  Stacy  v.  Railway 
Co.,  85  Wis.  225,  54  N.  W.  779,  is  cited  in  support  of  plain- 
tiff's position.  The  trial  court  in  that  case  set  aside  the  spe- 
cial finding  of  the  jury  that  the  plaintiffs  were  guilty  of 
contributory  negligence  as  clearly  against  the  evidence.  The 
jury,  however,  having  found  that  the  defendant  was  not 
guilty  of  any  negligence,  this  finding  became  immaterial ; 
but  the  appellee  sought  to  sustain  the  judgment  upon  this 
finding  by  the  jury.  Upon  this  point  the  appellate  court 
said :  "There  was  little  evidence  on  this  subject  beyond  the 
statements  in  the  complaint,  referred  to,  and  the  fact,  which 
is  of  common  knowledge,  that  the  grounds  around  this,  as 
all  other  such  mills,  are  to  a  considerable  extent  covered  with 
sawdust,  and  some  testimony  that  edgings  and  debris  to  some 
extent  had  accumulated  under  the  tramway, — a  necessary 
result,  to  some  extent,  in  the  operation  of  any  such  mill. 
There  is  nothing  to  show  that  there  was  an  unusual  or  6,2Ln- 
gerous  condition  of  affairs  in  these  respects,  or  that  the  plain- 
tiffs were  guilty  of  any  specific  act  or  omission  of  a  negligent 
character,  or  that  they  failed  to  provide  and  keep  means  for 
the  prompt  extinguishment  of  incipient  fires."  The  court 
further  stated  that  the  trial  court  had  better  means  of  forming 
a  correct  judgment  upon  this  question  than  had  the  appellate 
court,  and  they,  therefore,  regarded  the  judgment  of  the  lower 
court  upon  this  point  as   controlling  and  practically  setting 
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aside  the  finding.  That  was  not  a  case  of  piling  lumber  near 
the  track.  There  was  a  tramway  between  the  piles  of  lum- 
ber and  the  track,  the  tramway  being  a  few  feet  from  the  track, 
the  exact  distance  not  being  stated.  I  think  the  question 
of  contributory  negligence  was  properly  submitted  to  the  jury. 
3.  Certain  insurance  companies,  having  policies  upon  this 
lumber,  had  paid  plaintiff  the  full  amount  of  the  insurance, 
which,  covered  nearly  the  entire  value  of  the  property.  This 
suit  was  brought  by  these  insurance  companies  in  the  name  of 
the  plaintiff.  This  they  had  a  perfect  right  to  do.  Error  is 
assigned  upon  the  admission  of  testimony  tending  to  show 
who  were  the  real  plaintiffs  and  the  remarks  of  counsel  there- 
on. This  fact  first  appeared  in  the  case  upon  the  examination 
of  jurors  as  to  their  competency.  It  was  certainly  proper  to 
examine  these  jurors  as  to  their  relations  with  these  com- 
panies, and  to  ascertain  if  they  had  any  interest  in  them.  It 
was  therefore  impossible  to  keep  the  fact  from  the  jury. 
The  court,  in  the  most  emphatic  language,  instructed  them 
that  this  action  was  properly  brought,  that  they  must  dismiss 
from  their  minds  all  consideration  of  the  question  of  insur- 
ance, and  must  give  the  full  value  of  the  lumber,  regardless  of 
the  insurance,  if  the  defendant  was  liable.  Under  this  state 
of  facts,  we  think  that  the  appellate  court  should  assume 
that  the  jury  followed  the  instructions.  I  see  no  reason  for 
assuming  that  jurors  are  inclined  to  be  prejudiced  in  favor 
of  railroad  companies  as  against  insurance  companies.  Be 
this  as  it  may,  the  fact  was  necessarily  before  the  jury,  and 
the  court  did  all  that  could  be  done  to  prevent  any  prejudice 
on  the  part  of  the  jurors.  I  think  the  judgment  should  be 
affirmed. 

Long,  J.,  concurred  with  the  Chief  Justice. 
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{Supreme  Court  of  South  Carolina^  July  //,  iSgg.) 

Fires— Railroad  as  Insurer— Effect  of  Its  Inability  to  Procure 
Insurance.* — In  an  action  under  the  statute  of  South  Carolina  makings 
a  railroad  company  an  insurer  against  fires  started  by  it  or  its 
ag'ents  of  all  property  aloag*  its  route,  and  g'iviag  it  an  insurable 
interest  in  such  property,  it  is  immaterial  that  the  company  could 
not  procure  insurance  upon  the  property  destroyed. 

Appeal  by  defendant  from  Anderson  county  common 
pleas  circuit  court.     Affirmed, 

B.  F.    Whitnet,  for   appellant. 
^  J.  E.  Breazeale^  for  respondent. 

Jones,  J.  This  appeal  is  from  the  judgment  of  the  circuit 
court  aflfirming  the  judgment  of  the  magistrate  in  favor  of 
plaintiff  in  an  action  for  damages  to  plaintiff's  land  caused 
by  fire  communicated  by  one  of  defendant's  locomotive 
engines,  which  burned  over  about  10  acres  of  land,  destroy- 
ing nearly  all  the  tress,  underbrush,  and  leaves  thereon. 
The  action  was  brought  under  section  1688  of  the  Revised 
Statutes,  and  the  questions  presented  by  the  exceptions  turn 
on  the  construction  of  the  statute.  It  is  as  follows  :  ** Every 
railroad  corporation  shall  be  responsible  in  damages  to  any 
person  or  corporation  whos^  buildings  or  other  property  may 
be  injured  by  fire  communicated  by  its  locomotive  engines, 
or  originating  within  the  limits  of  the  right  of  way  of  said 
road,  in  consequence  of  the  act  of  any  of  its  authorized  agents 
or  employees,  except  in  any  case  where  property  shall  have 
been  placed  on  the  right  of  way  of  such  corporation  unlawfully 
or  without  its  consent;  and  it  shall  have  an  insurable  interest 

*Sce  note  at  end  of  case. 
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in  the  property  upon  its  route  for  which  it  may  be  so  held 
responsible  and  may  procure  insurance  thereon  in  its  own 
behalf/'  The  language  of  the  first  clause  of  this  statute  is 
sufficiently  comprehensive  to  embrace  any  kind  of  property, 
real  or  personal,  that  may  be  injured  by  fire.  Appellant's 
contention  is  that  the  last  clause,  giving  the  railroad  company 
"an  insurable  interest  in  the  property  upon  its  route,"  etc., 
restricts  this  general  language  to  such  property  as  the  cor- 
poration could  procure  to  be  insured.  But  we  agree  with 
the  circuit  court  that  this  construction  is  not  warranted. 
The  last  clause  is  not  restrictive  of  the  first,  but  confers  a 
right  or  privilege.  As  a  contract  of  fire  insurance  is  one  for 
indemnity  for  loss,  it  is  essential  that  the  insured  have  an 
insurable  interest  in  the  property  in  order  to  sustain  such  a 
contract.  But  for  the  statute,  the  railroad  company,  except 
as  to  its  own  property,  or  property  in  its  custody  as  common 
carrier,  etc.,  could  not  sustain  a  policy  of  insurance,  for  want 
of  an  insurable  interest  therein.  Having  an  insurable  interest 
in  property,  and  being  able  to  effect  insurance  thereon,  are 
two  very  different  things.  The  latter  depends  upon  the  will- 
ingness of  the  parties  concerned  to  enter  into  a  contract  of 
insurance  in  reference  to  that  particular  property,  as  to  which 
the  statute  is  not  concerned.  There  is  nothing  in  the  nature 
of  the  property  injured  or  destroyed  in  this  case  which  renders 
if  inherently  incapable  of  being  the  subject  of  insurance. 
This  precise  point  has  not  been  heretofore  ruled  upon  by  this 
court.  In  McCandless  v.  Railroad  Co.,  38  S.  C.  103,  16  S. 
E.  429,  the  action  was  for  damages  for  wood,  timber,  etc., 
burned  by  a  fire  communicated  by  a  locomotive  engine. 
Defendant  conceded  its  liability  under  the  statute,  if  it  was 
constitutional,  and  the  point  decided  in  that  case  was  that 
the  statute  was  not  unconstitutional.  The  case  of  Thompson 
V,  Railroad  Co.,  24  S.  C.  366,  decides  that  the  statute  elimi- 
nates the  question  of  negligence,  and  that  under  it  the  rail- 
road company  is  responsible  for  furniture  and  other  personal 
property  contained  in  a  house  outside  the  limits  of  right  of 
way  which  was  destroyed  by  fire  communicated  by  defendant's 
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locomotive.  The  court,  in  this  last  case,  however,  observed 
that  the  general  and  comprehensive  terms  of  the  statute  were 
without  limitation  as  to  the  location  or  kind  of  property  that 
may  be  injured  by  fire.  In  other  states,  having  statutes  like 
ours,  the  courts  have  generally  construed  the  statute  in  ac- 
cordance with  our  view.  Perley  z/.  Railroad  Co.,  98  Mass. 
414;  Grissell  v.  Railroad  Co.,  54  Conn.  447,  32  Am.  &  Eng. 
R.  Cas.  349,  9  Atl.  137  ;  Campbell  v.  Railroad  Co.,  121  Mo. 
340,  25  S.  W.  936;  Pratt  z/.  Railroad  Co.,  42  Me.  579.  It 
follows  from  the  foregoing  views  that  there  was  no  error  in 
excluding  testimony  offered  in  the  magistrate's  court  to  the 
effect  that' defendant  was  unable  to  procure  insurance  on  the 
property  injured  or  destroyed.  The  judgment  of  the  circuit 
court  is  affirmed. 


NOTE. 

Fires — Inability  to  Procure  Insurance  as  Affecting  Company's 
Liability. — A  statute  rendering  a  railroad  company  liable  for  fires 
and  giving  it  an  insurable  interest  in  all  the  property  for  which  it 
may  be  made  liable,  does  not  relieve  it  from  liability  where  it  could 
not  obtain  insurance  on  the  property  destroyed.  Hazeltine  v.  Con- 
cord R.  Co.,  64  N.  H.  545,  35  Am.  &  Eng.  R.  Cas.  236,  15  Atl.  Rep. 
143  ;  Grissell  v,  Housatonic  R.  Co.,  54  Conn.  447,  32  Am.  &,  Eng.  R. 
Cas.  349,  9  Atl.  Rep.  137,  1  Am.  St.  Rep.  138 ;  Trask  v,  Hartford  & 
N.  H.   R.   Co.,  16  Gray  (Mass.),  71. 

In  Campbell  v.  Missouri  Pac.  Ry.  Co.,  121  Mo.  340,  42  Am.  St. 
Rep.  530,  it  was  held  that  the  fact  that  such  interest  was  given  did 
not  limit  the  company's  liability  to  insurable  property  injured  or 
destroyed. 

In  Maine  the  clause  in  the  statute  relative  to  insurance  has  been 
applied  in  the  construction  of  the  statute  so  as  to  restrict  its  opera- 
tion to  such  property,  real  or  personal,  as  has  some  permanent 
locaUon  along  the  route  of  the  railroad,  because,  as  they  say,  it 
would  not  otherwise  be  practicable  to  obtain  insurance ;  but  the 
courts  of  that  state  find  no  difficulty  at  all  in  extending  the  statute 
to  fences  and  growing  trees.  Chapman  v,  Atlantic  &  St.  L.  R. 
Co.,  37  Me.  92 ;  Pratt  v.  Atlantic  &.  St.  L.  R.  Co.,  42  Me.  579. 
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Sauls 

V, 

D.  W.  Alderman  &  Sons  Co. 

[Supreme  Court  of  South  Carolina^  June  27,  i8gg,) 

Injury  to  Stock— Negligence  and  Contributory  Negligence.*— The 
fact  that  plaintiff's  negrligence  in  allowing*  his  stock  to  run  at  large 
contributed  to  its  injury  by  a  railroad  train  does  not  preclude  recov- 
ery, if  the  proximate  cause  of  the  injury  was  negligence  in  operating 
the  train. 

Appeal  by  defendant  from  Clarendon  county  common 
pleas  circuit  court.     Affirmed, 

Wilson  &  Dti  Ranty  for  appellant. 
Joseph  F,  Rhame,  for  respondent. 

Gary,  A.  J.  The  complaint  herein  contains  the  follow- 
ing allegations :  '*(!)  That  the  defendant  is  a  corporation 
incorporated  under  the  laws  of  the  said  state.  (2)  That  be- 
fore and  on  the  15th  day  of  December,  A.  D.  1897,  the  defend- 
ant was  in  possession  of  and  controlled  and  operated  a 
certain  railroad  passing  over  and  through  a  portion  of  the 
said  county  of  Clarendon,  known  as  *Aldermans*  Tram 
Road,*  together  with  the  track,  cars,  locomotives,  engines, 
and  other  appurtenances  thereto  belonging.  (3)  That  on 
the  day  and  year  aforesaid  the  plaintiff  was  the  owner  of  a 
certain  dun -colored  cow,  of  medium  size,  of  the  value  of 
thirty  dollars,  which  said  cow  on  the  said  day  casually  and 
without  the  fault  of  the  said  plaintiff  strayed  in  and  upon  the 
ground  and  track  occupied  by  the  said  railroad,  at  or  near  a 
point  about  one  and  one -half  miles  southeast  of  Sardinia,  in 
said  county,  and  the  township  of  New  Zion  therein.  (4) 
That  the  defendant,  by  its  agents  and  servants,  not  regard - 

*See  notes  at  end  of  case. 
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ing  its  duty  in  that  respect,  so  carelessly  and  negligently  ran 
and  managed  the  said  locomotive  and  cars  that  the  same  ran 
against  and  over  said  cow  of  the  said  plaintiff,  and  killed  and 
destroyed  the  same,  to  the  damage  of  the  plaintiff  thirty  dol- 
lars. Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  for  the  said  sum  of  thirty  dollars  and  costs  of 
this  action.*'  The  defendants  in  their  answer  admitted  the 
allegations  contained  in  the  first  and  second  paragraphs  of 
the  complaint,  but  denied  those  set  forth  in  the  third  and 
fourth  paragraphs.  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $23.  The  defendants  appealed  upon  two 
exceptions,  the  first  of  which  is  as  follows:  '^Because  his 
honor  erred,  it  is  respectfully  submitted,  in  refusing  to  in- 
struct the  jury  on  the  laws  of  contributory  negligence,  and  in 
holding  that  contributory  negligence  could  not  be  submitted 
to  the  jury  under  the  pleadings  in  the  action.'*  At  the  hear- 
ing of  this  case  in  the  supreme  court  the  appellant's  attor- 
ney stated  that  he  did  not  lay  much  stress  on  this  exception. 
It  was  not,  however,  formally  abandoned,  and  will  therefore 
be  considered.  The  only  request  to  charge  as  to  contribu- 
tory negligence  is  contained  in  the  second  exception,  and,  as 
it  involves  the  question  raised  by  the  first  exception,  it  will 
be  considered  in  connection  with  that  exception,  which  is  as 
follows:  ** Because  his  honor  erred,  it  is  respectfully  sub- 
mitted, in  refusing  to  charge  defendants*  sixth  request  to 
charge,  to  wit:  'Even  if  the  defendant  did  manage  its  train 
negligently,  yet  if  the  owner  of  the  stock  carelessly  and  neg- 
ligently allowed  his  stock  to  roam  at  large  at  a  place  where 
he  knew,  or  ought  to  have  known,  that  it  was  dangerous, 
and  if  this  contributed  to  the  injury,  then  the  verdict  must 
be  for  the  defendant.  In  considering  the  question  of  contrib- 
utory negligence  of  the  owner  the  jury  should  consider 
whether  the  stock  was  allowed,  under  law,  to  run  at  large  at 
the  point  where  the  stock  was  killed ;  whether  the  owner 
allowed  it  to  run  at  large  where  trains  frequently  passed ;  as 
well  as  all  the  circumstances  that  may  have  been  shown 
to  exist.*     Such    refusal    on    the    part  of  his    honor  being 
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erroneous,  it  is  respectfully  submitted,  in  that  it  precluded 
the  jury  from  the  consideration  of  the  question  of  contrib- 
utory neg^lig^ence  on  the  part  of  the  plaintiff,  the  same  being 
a  material  issue  raised  by  the  pleading  and  evidence."  The 
presiding  judge  indorsed  upon  the  said  request :  **( Refused 
as  new  matter,  modified  by  general  charge  on  the  stock  law, 
etc.  See  charge.)"  The  rule  as  to  contributory  negligence 
is  thus  stated  in  the  case  of  Farley  v.  Veneer  Co.,  51  S.  C. 
237,  28  S.  E.  193,  401 :  **If  the  plaintiff  was  guilty  of  negli- 
gence to  such  a  degree  that  it  was  the  proximate  and  imme- 
diate cause  of  the  injury,  even  if  there  was  also  negligence 
on  the  part  of  the  defendant,  he  would  not  be  entitled  to  a 
recovery.  On  the  other  hand,  if  the  defendant  was  guilty 
of  such  negligence  as  was  the  proximate  and  immediate 
cause  of  the  injury,  the  plaintiff  would  be  entitled  to  a 
recovery,  even  though  he  was  also  guilty  of  negligence,  pro- 
vided his  negligence  was  not  a  proximate  and  immediate 
cause  of  the  injury.  If  the  plaintiff  was  guilty  of  negligence 
which  was  not  the  proximate  cause  of  the  injury,  and  the 
proximate  cause  of  the  injury  was  the  failure  of  defendant 
to  exercise  reasonable  care  and  prudence  to  avoid  the  injury, 
the  plaintiff  would  be  entitled  to  a  recovery.  The  request 
did  not  state  a  sound  proposition  of  law,  because  it  failed  to 
take  into  consideration  that  the  negligence  of  the  plaintiff 
must  contribute  as  a  proximate  and  immediate  cause  of  the 
injury.  The  eighth  request  in  the  case  of  I#ong  v.  Railway 
Co.,  50  S.  C.  53,  27  S.  E.  531,  was  in  the  identical  language 
of  the  request  in  this  case,  but  the  court  did  not  decide 
whether  that  request  was  .erroneous  or  not.  It  cannot, 
therefore,  be  considered  as  authority  in  this  case,  and  the 
second  excei)tion  is  overruled. 

The  presiding  judge  did  not  refuse  to  charge  upon  the 
question  of  contributory  negligence,  for  in  his  general  charge 
we  find  the  following:  **The  stock  law  in  operation  is  a 
circumstance  that  may  be  considered  by  you.  Not  that  this 
circumstance  necessarily  modifies  the  rule  of  liability  laid 
down  above,  but  is  a  circumstance  that  you    may   consider 
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(Molair  t/.  Railroad  Co.  [S.  C]  7  S.  E.  63;  Davis  D.  Rail- 
road Co.,  47  S.  C.  390,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  324, 
25  S.  C.  224)  in  finding  out  the  facts  and  determining  the 
matter  of  care.*'  If  the  appellant  desired  that  the  presiding 
judge  should  have  been  more  specific  in  his  charge,  it  was 
his  duty  to  have  prepared  requests  to  that  effect  containing 
sound  propositions  of  law.  The  first  exception  is  also 
overruled.     Judgment  afiBrmed. 


NOTES. 

Injuries  to  Stock — Liability  of  Railroad,  Notwithstanding  Contrib- 
utory Negligence. — In  some  jurisdictions  it  is  held  that,  where 
cattle  are  negligently  permitted  to  run  at  large  near  an  tinfenced 
railroad-track,  and  they  are  run  over  and  killed  by  a  passing  train, 
their  owner  may  recover  damages  if  the  railroad  company  or  its 
employ ees iwere  negligent  and  could  have  avoided  the  injury. 

In  C,  C.  &  C.  R.  R.  Co.  v,  Elliott,  4  Ohio  St,  474,  where  it  ap- 
peared that  the  owner  of  some  cows  and  oxen  allowed  them  to  run 
at  large  on  the  highway  in  the  immediate  vicinity  of  the  unfenced 
railroad-track  of  the  defendants,  and  while  they  were  thus  at  large 
the  locomotive  of  an  express  train  killed  two  of  the  plaintiff's  oxen, 
which  were  upon  the  track ;  and  it  appeared  also  that  before  they 
were  killed  the  oxen  were  feeding  by  the  side  of  the  unfenced  lands 
adjoining  the  railroad  ;  that  they  ran  along  the  road  a  considerable 
distance,  and  the  whistle  was  blown  continuously  to  scare  them  off, 
and  that  the  train  finally  ran  over  and  kiUed  them  without  stopping 
or  slacking  its  speed,  it  was  held  that  the  remote  negligence  of  the 
plaintiff  would  not  prevent  his  recovering  for  an  injury  to  his  prop- 
erty immediately  caused  by  the  negligence  of  the  defendant ;  that 
the  suffering  domestic  animals  to  run  at  large,  by  means  whereof 
they  stray  upon  an  uninclosed  railway-track,  where  they  are  killed 
by  a  train,  is  not  in  general  2l  proximate  cause  of  the  loss,  and  '^al- 
though  there  may  have  been  some  negligence  in  the  owner's  per- 
mitting the  animals  to  go  at  large,  such  negligence  being  only  a 
remote  cause  of  the  loss,  it  will  not  prevent  his  recovering  from  the 
railroad  company  the  value  of  the  animals,  if  the  immediate  cause 
of  their  death  was  the  negligence  of  the  company's  servants  in  con- 
ducting the  train."  Alabama  G.  S.  R.  Co.  v,  McAlpine,  15  Am.  & 
£ng.  R.  Cas.  544,  71  Ala.  545 ;  Alabama  Gr.  S.  R.  Co.  v.  Jones^  15 
Am.  &  Eug.  R.  Cas.  549,  71  Ala.  487 ;  Richmond  v.  S.  V.  R.  R.  Co., 
18  Cal.  351 ;  Needham  v.  San  Francisco  &  S.  J.  R.  Co.,  37  Cal.  409  ; 

15  (N  s)  A  &  E  R  Cas— 36 
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Kline  v.  Central  Pac.  R.  Co.,  37  Cal.  400  ;  Isabel  v.  New  York,  etc., 
R.  R.  Co.,  27  Conn.  393 ;  Atchison,  T.  &.  S.  F.  R.  Co.  v.  Cupillo,  61 
III.  App.  432  ;  Kuhn  v,  Chicago,  R.  I.  &  P.  R.  Co.,  42  Iowa  420  ;  Rob- 
erds  V,  Mobile  &  O.  R.  Co.,  74  Miss.  334,  7  Am.  &  £ng.  R.  Cas.,  N. 
S.,  93,  21  So.  Rep.  10;  Chicago,  St.  L.  &  N.  O.  R.  Co.  v,  Jones,  11 
Am.  &.  Eng.  R.  Cas.  59  Miss.  465  ;  Pinnell  v,  St.  Louis,  A.  &  T.  R. 
Co.,  49  Mo.  App.  170  ;  Lock  r.  First  Div.,  etc.,  R.  R.  Co.,  15  Minn. 
350;  Kerwhaker  v,  C,  C.  &  C.  R.  R.  Co.,  3  Ohio  St.  172;  Granston  v, 
Cincinnati,  H.  A  D.  R.  Co.,  1  Handy  (Ohio)  193;  Murray  v.  South 
Carolina  R.  Co.,  10  Rich.  (S.  Car.)  227  ;  Trow  v,  Vermont,  etc.,  R. 
R.  Co.,  24  Vt.  494. 

Contra. — In  other  jurisdictions  it  is  held  that  the  owner  of  the 
cattle  is  guilty  of  contributory  negligence  in  permitting  them  to  go 
astray  where  they  are  liable  to  get  upon  the  track,  and  cannot  re- 
cover against  a  railroad  company  which  negligently  causes  their 
death.  In  the  case  of  Munger  v.  The  Tonawanda  R.  R.  Co.,  4  N.  T. 
349,  the  railroad  company  was  held  not  to  be  liable  for  negligently 
running  an  engine  upon  and  killing  the  plaintiff's  cattle,  which  had 
escaped  from  his  enclosure  and  strayed  upon  the  track  of  the  rail- 
road. Here,  the  court  say  :  "The  main  question  in  this  case  is  pre- 
sented by  the  plaintiff's  offer  to  prove  that  the  defendants  were 
guilty  of  negligence,  and  that  by  the  exercise  of  ordinary  care  on 
their  part  the  accident  might  have  been  avoided.  Taking  this  as 
proved,  the  case  stands  thus  :  The  defendants  in  the  rightful  use  of 
their  railway,  while  propelling  an  engine  with  cars  attached,  and 
running  at  a  low  rate  of  speed,  struck  and  killed  the  plaintiff's  oxen, 
which  had  strayed  on  the  track  of  the  railway  and  were  trespassing 
at  the  time.  This  result  might  have  been  avoided  by  the  use  of 
ordinary  care  on  the  part  of  the  defendants,  whose  negligence  con- 
tributed to  produce  the  injury  complained  of;  and  the  question  is, 
under  such  circumstances,  can  the  plaintiff  maintain  his  action  ? 
It  is  obvious  that  the  plaintiff  would  have  received  no  injury  if  the 
oxen  had  not  been  on  the  track  of  the  railway ;  and  having  been 
there  without  right,  the  law  imputes  a  fault  to  the  plaintiff.  On  the 
other  hand,  the  injury  would  not  have  happened  but  for  the  negli- 
gence and  want  of  ordinary  care  on  the  part  of  the  defendants. 
And  assuming  this  to  have  been  a  fault  on  their  part,  the  injury 
would  then  appear  to  have  resulted  from  the  common  fault  of  both 

parties The  plaintiff  before  he  can  stand  in  court  as  an  accuser 

must  himself  be  free  from  fault.  He  cannot  support  his  action  by 
basing  it  partly  on  his  wrong  and  partly  on  the  wrong  of  his  adver- 
sary. He  is  answered  when  it  appears  that  he  has  been  wanting  in 
duty,  or  has  contributed  to  his  own  injury.  So  that  whenever  it 
appears  that  the  plaintiff's  negligence  or  wrongful  act  had  a  mate- 
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rial  effect  in   producing-  the  injury,   or  substantially  contributed 

towards  it,  he  is  not  entitled  to  recover.*'     Chicagfo,  St.  L,.  &  P.  R, 

Co.  V,  Nash,  1  Ind.  App.  298,  27  N.  E.  Rep.  564  ;  Hanna  v.  Terra 

Haute  &  I.   R.   Co.,  119  Ind.  316,  21  N.  E.  Rep.  903;  Terry  v.  New 

York,  etc.,  R.  R.  Co.,  22  Barb.  574 ;  Halloran  v.  New  York,  etc.,  R. 

R.  Co.,  2  E.  D.  Smith  257  ;  Mentiges  v.  New  York,  etc.,  R.  R.  Co.,  1 

Hilt.  (N.  Y.)  425;  Horricks  v,  Phila.,  etc.,  R.  R.  Co.,  1  Phila.  28; 

Dickey  v.   Northern  P.  R.  Co.,  19  Wash.  350,  53  Pac.  347  ;  McCamm 

V,  Chicago,  St.  P.  M.  &  O.  R.  Co.,  96  Wis.  664,  71  N.  W.  1054. 

Cattle  Running  at  Large  in  Violation  of  Statute. — A  railroad  com- 
pany cannot  protect  itself  from  liability  for  killing  stock  on  the 
ground  that  their  owner  allowed  them  to  run  at  large  in  violation 
of  statute,  unless  the  injury  has  been  the  natural  and  probable  re- 
sult of  the  owner's  act  in  allowing  them  to  run  at  large.  Lafay- 
ette &  I.  R.  Co.  V.  Shrine,  6  Ind.  141.  And  this  doctrine  is  supported 
by  the  following  authorities :  Alabama,  G.  S.  R.  Co.  v,  McAlpine, 
15  Am.  &  Eng.  R.  Cas.  544,  71  Ala.  545 ;  IlUnois  C.  R.  Co.  v.  Middles- 
worth,  46  111.  494  ;  Kirkpatrick  v,  Missouri,  K.  &  T.  R.  Co.  71  Mo. 
App.  263. 

Contra. — In  other  jurisdictions  the  negligence  of  the  owner  in 
allowing  his  stock  to  run  at  large  in  violation  of  statute  will  pre- 
clude recovery  for  injury  inflicted  upon  them  by  a  railroad  train 
through  mere  negligence  on  the  part  of  the  railroad  company. 
Denver  &  R.  G.  R.  Co.  v.  Stewart,  1  Colo.  App.  227,  28  Pac.  Rep. 
658;  Wabash,  St.  L,,  &  P.  R.  Co.  v,  Nice,  23  Am.  &  Eng.  R.  Cas.  168, 
99  Ind.  152;  Cincinnati,  H.  &  D.  R.  Co.  v.  Street,  50  Ind.  225;  Indian- 
apolis, C.  &  L,.  R.  Co.  V.  Harter,  38  Ind.  557  ;  Cincinnati,  W.  &  M. 
R.  Co.  V,  Hiltzhauer,  99  Ind.  173 ;  Lyons  v.  Terre  Haute  &  I.  R.  Co., 
101  Ind.  419 ;  Vanhorn  v,  Burlington,  C.  R.  &  N.  R.  Co.,  63  Iowa  67, 
18  N.  W.  Rep.  679 ;  Central  Branch  R.  Co.  v,  Lea,  20  Kan.  353  ;  Kan- 
sas City,  Ft.  S.  &  G.  R.  Co.  v.  McHenry,  24  Kan.  501 ;  Kansas  Pac. 
R.  Co.  V.  Landis,  24  Kan.  406  ;  St.  Louis  &  S.  F.  R.  Co.  v.  Mossman, 
30  Kan.  336 ;  Baltimore  &  O.  R.  Co.  v.  Lamborn,  12  Md.  257 ;  Keech 
V.  Baltimore  &  W.R.  Co.,  17  Md.  32;  Vandegrift  v,  Rediker,  22  N. 
J.  L.  185 ;  Clark  v,  Syracuse  &  N.  R.  Co.,  11  Barb.  (N.  Y.)  112 ;  Hal- 
loran V,  New  York  &  H.  R.  Co.,  2  E.  D.  Smith  (N.  Y.)  257 ;  Bowman 
V.  Troy  &  B.  R.  Co.,  37  Barb.  (N.  Y.) ;  Baltimore  A  O.  R.  Co.  v. 
Wood,  45  Am.  &  Eng.  R.  Cas.  464,  47  Ohio  St.  431,  24  N.  E.  Rep. 
1077;  Horricks  v.  Philadelphia  &  T.  R.  Co.,  1  Phila.  (Pa.)  28;  New 
York  &E.  R.  Co.  z/.  Skinner,  19  Pa.  St.  298;  North  Pa.  R.  Co.  v.  Reh- 
man,  49  Pa.  St.  101  ;  McGee  v.  Great  Western  R.  Co.,  23  U.  C.  Q.  B. 
293 ;  Ferris  v.  Grand  Trunk  R.  Co.,  16  U.  C.  Q.  B.  474  ;  Cooley  v. 
Grand  Trunk  R.  Co.,  18  U.  C.  Q.  B.  % ;  Thompson  v.  Grand  R.  Co., 
18  U.  C.  Q.  B.  92. 
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MOBII^S  &  O.  R.  Co. 

V. 

TiKRNAN. 
{Supreme  Court  of  Tennessee^  April  Term,  iSgg») 

Fencing  Track — Gates.* — Gates  forming-  parts  of  a  fence  inclosing^ 
a  railroad  rig-ht  of  way  must  be  as  effective  in  keeping  out  stock  as 
other  portions  of  the  fence. 

Same — Construction  of  Statute— Place  of  Entry — Presumptions.* 
— Under  the  statute  of  Tennessee  making  railroad  companies 
absolutely  liable  for  injury  caused  to  live  stock  by  moving  trains 
upon  unfenced  tracks,  and  completely  exonerating  them  from  lia- 
bility for  such  injury  upon  fenced  tracks,  a  railroad  is  liable  if  the 
fence  is  insufficient  at  any  place,  along,  at  or  near  where  the  stock 
is  injured,  and  where  they  might  have  entered,  though  the  evidence 
does  not  show  the  place  of  entry. 

Same — Duty  to  Keep  Gates  Closed — Acts  of  Third  Parties.* — 
Under  such  statute,  a  railroad  company  is  required  to  exercise 
ordinary  care  to  keep  its  fence  in  good  repair  and  closed  at  all 
points,  and  the  mere  fact  that  stock  killed  by  a  train  entered 
through  a  gate  left  open  by  a  third  person  will  not  prevent  a  recov- 
ery in  an  action  against  the  company. 

Same — Other  Statutory  Precautions.* — Where  a  railroad  company 
has  complied  with  the  requirements  of  such  statute  with  respect  to 
fencing  its  tracks,  it  is  not  required  to  observe  any  other  statutory 
precaution  to  prevent  injury  to  stock  by  its  trains. 

Error  by  defendant  to  Madison  county  circuit  court.  J^e- 
versed. 

C,  G,  Bond,  for  plaintiff   in  error. 
E,  S.  Mallory,  for  defendant  in  error. 

Cai<dwei<l,  J.  A  train  of  the  Mobile  &  Ohio  Railroad  Com- 
pany ran  upon  and  killed  a  mare  and  colt  belonging  to  John 

*See  notes  at  end  of  case. 


Am  &  Eng  INJURIES  TO  STOCK  565 

RCas 

Mobile  &  O.  R.  Co.  v.  Tiernan 

Tiernan.  He  sued  the  company  for  damages,  and  obtained 
verdict  and  judgment  for  $100.  The  company  ctMeBta,ti^ 
appealed  in  error.  At  and  near  the  place  of  col  - 
lision  the  road  of  the  company  passed  over  the  land  of  one 
Taylor.  The  track  was  fenced  on  both  sides,  and  gates  were 
put  in  for  the  convenience  of  Taylor,  the  owner  of  the  land. 
The  testimony  submitted  to  the  jury  was  conflicting  as  to  the 
character  and  legal  sufl&ciency  of  certain  portions  of  the  fence, 
and  it  failed  to  show  with  certainty  the  precise  point  at  which 
the  mare  and  colt  entered  the  inclosure.  Several  objections 
are  urged  against  the  charge  and  rulings  of  the  court  below. 
All  of  these  have  been  considered,  and,  without  mentioning 
them  in  detail,  or  stating  the  contentions  made  on  either  side 
with  respect  to  them,  we  are  content  to  give  our  conclusions 
in  brief   form   as   to   the  most  important  questions  raised. 

1.  The  trial  judge,  after  defining  the  requisites  of  a  lawful 
fence,  rightly  instructed  the  jury  that,  to  render  the  inclosure 
legally  sufficient,  the  gates  forming  parts  of  it  **must  be  as 
substantial  as  other  portions   of  the   fence   for 

the  purpose  of  keeping  out  stock."     Clearly,  a  attS?''****"" 
gate  that  is  less  effective  in  turning  away  stock 
than  the  whole  fence  is  required  to  be  does  not  meet  the  de- 
mands of  the  law.     A  fence,  like  a  chain,  is  no  stronger  than 
its  weakest  part. 

2.  He  also  rightly  said  to  the  jury  that,  if  the  proof  showed 
the  inclosure  was  insufficient   **at   any   place,   along,  at,   or 
near  where  the  animals  were  killed,  [and]  where  stock  were 
likely  to  enter,  then  the  company  would  be   re- 
sponsible," though  the  proof  should    not    show  cSMt^ctlonof 
the  point  at  which  these  particular  animals  en  -  S»try- 
tered.     This  instruction,  like  the  preceding  one, 

lays  down  the  correct  proposition  that  the  inclosure,  to  meet 
the  statutory  requisites  of  a  lawful  fence,  must  be  up  to  the 
standard  at  all  points.  It  is  in  accord  with  Polk  v.  Lane,  4 
Yerg.  36,  approved  in  Smith  v.  Jones,  95  Tenn.  342,  32  S.  W. 
200.  The  present  case  is  not  analogous  to  that  of  Railroad 
Co.  V.  Hughes,  94  Tenn.  450,  29  S.  W.  723,  nor  is  the  fore- 
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going  proposition  inconsistant  with  anything  said  in  that  case. 

3.  Again,  the  jury  was  rightly  charged,  in  substance,  that 
if  a  third  person  left  one  of  the  gates  open,  andjthe  mare  and 
colt  entered  through  it  while  so  open,  the  company  would  be 

responsible  if  it  knew,  or  by  the  exercise  of 
kSpoS^*®      ordinary  care  could  have  known,  that  the  gate 

OloBsd — Acts  of  .    , 

Third  Parties.       was  opeu,  and  that  it  would  not  be   responsible 

if  it  did  not  have,  or  by  the  exercise  of  ordinary 
care  could  not  have  had,  such  knowledge.  This  instruction 
is  entirely  correct,  and  is  fair  to  both  sides.  The  mere  erection 
of  an  inclosure,  sufficient  in  the  first  instance,  did  not  afford 
the  company  perpetual  immunity ;  but,  to  continue  its  protec- 
tion against  liability,  the  company  was  bound  to  exercise 
ordinary  care  to  keep  the  inclosure  in  good  repair  and  closed 
at  all  points, — the  gates,  as  well  as  other  parts  of  the  fence. 

4.  But  the  trial  judge  committed  error  against  the  company 
in  that  part  of  his  charge  in  which  he  said:  '*If  the  jury 
should  be  of  opinion  that  the  tract  was  properly  fenced,  and 

that  the  animals  got  into  the  inclosure  and  upon 
Statutory  Pro-      the  track,  arid  were   killed,    then  the   railroad 

oautlons.  ' 

company  would  be  responsible  for  running  its 
engine  upon  them,  unless  it  can  show,  by  a  preponderance  of 
the  evidence  in  the  case,  that  it  used  all  the  statutory  precau  - 
tions,"  laid  down  in  subsection  4  of  section  1166  of  the  Code 
(Mill.  &  V.  Code,  8  1298;  Shannon's  Code,  §  1574),  in  refer- 
ence to  a  lookout  on  the  locomotive,  the  sounding  of  the 
whistle,  the  putting  down  of  brakes,  and  the  employment  of 
every  possible  means  to  stop  the  train  when  animals  appear 
upon  the  track.  This  instruction  was  erroneous,  in  that  it 
imposed  upon  the  company  the  burden  of  showing  an  obser- 
vance of  **all  the  statutory  precautions.''  even  though  it 
might  appear  to  the  jury  that  the  company,  at  the  time  of  the 
collision,  had  its  track  inclosed  by  a  lawful  fence.  That  part 
of  the  charge  relating  to  the  observance  of  statutory  precau- 
tions, should  have  been  omitted  altogether,  and  the  liability 
or  nonliability  of  the  company  should  have  been  made  to  turn 
upon  the  absence  or  presence  of  a  lawful  inclosure   of   the 
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track.  The  fencing  act  (Acts  1891,  c.  101)  greatly  modifies, 
and  in  a  large  measure  supersedes,  the  previously  existing 
law.  Railroad  Co.  v.  Crider.  91  Tenn.  489,  19  S.  W.  618; 
Railroad  Co.  v.  Russell,  92  Tenn.  108,  20  S.  W.  784.  The 
second  section  of  that  act  makes  railroad  companies  abso- 
lutely liable  for  injury  caused  to  live  stock  by  moving  trains 
upon  unfenced  tracks,  and  the  third  section  gives  them  com- 
plete exoneration  from  liability  for  such  injury  upon  fenced 
tracks.  The  nonliability  in  the  latter  case  is  as  complete  as 
the  liability  in  the  former.  Railroad  Co.  v.  Russell,  92  Tenn. 
Ill ,  -20  S.  W.  784.  Since  the  passage  of  that  act,  proof  with 
reference  to  the  observance  or  nonobservance  of  the  **statu- 
tory  precautions''  referred  to  is  irrelevant  in  actions  like  the 
present  one.  Railroad  Co.  v,  Russell,  92  Tenn.  110,  20  S. 
W.  784.  Railroad  Co.  v,  Stonecipher,  95  Tenn.  313,  32  S. 
W.  208.  The  effect  of  the  charge  of  the  learned  circuit  judge 
was  to  give  the  plaintiff  the  benefit  of  two  independent  reme- 
dies (one  under  the  Code  and  the  other  under  the  act  of  1891 ) 
in  the  same  action,  and  to  allow  the  railroad  company  no 
escape  whatever,  except  upon  proof  of  full  compliance  with 
both  laws  at  the  same  time.  A  result  so  unequal  and  partial 
was  not  contemplated  by  the  legislature,  and  should  not  be 
approved  by  the  courts.  Railroad  Co.  v.  Russell,  92  Tenn. 
113,  114,  20  S.  W.  784. 

Reverse,  and  remand  for  a  new  trial. 


NOTES. 

Injuries  to  Stock— Failure  to  Fence — Presumption  as  to  Place  of 
Entry. — See  Patrie  v.  Oregoa  Short-L/ine  R.  Co.,  14  Am.  &  £)ng.  R. 
Cas.,  N.  S.,  39,  and  notes^  44. 

Railway  Fences— Gates. — Railway  companies  are  required  to  make 
f;a.tes  and  bars,  and  suitable  crossings  between  adjoining*  farms 
along  the  right  of  way  (Mackie  v.  Central  Railroad  of  Iowa,  54  Iowa 
540),  and  may  erect  them  at  any  place  along  the  road.  Detroit,  G. 
H.  &  M.  R.  Co.  V,  Hayt,  55  Mich.  347.  If  the  company  or  its  ser- 
vants or  customers  carelessly  leave  such  gates  or  bars  open,  or  insuffi- 
ciently fastened,  by  reason  of  which  injury  happens  to  the  property  of 
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V, 

Wood. 

(0«r/  of  Appeals  of  Kentucky^  Sept,  22 ,  iSgg,) 

Injury  to  Stock— Evidence— Ordinance  Limiting  Speed.*— Where 
stock  is  killed  within  city  limits  by  a  railroad  train,  the  mere  fact  that 
the  train  was  running-  at  a  rate  of  speed  in  excess  of  that  allowed 
by  an  ordinance  of  the  city  does  not  render  the  railroad  liable ;  and 
in  an  action  for  such  injury  it  is  error  to  admit  the  ordinance  in 
evidence. 

Same— Same— Same  —  instructions.! — And  where  the  city  ordi- 
nance limits  the  speed  of  trains  to  12  miles  an  hour,  the  error  of 
admitting  it  in  evidence,  in  an  action  for  killing  stock  within  the 
city  limits,  is  not  cured  by  instructing  the  jury  that  it  is  such  neg- 
ligence to  run  trains  within  the  city  at  a  greater  rate  of  speed  than 
12  miles  an  hour  as  to  render  the  railroad  liable  for  an  injury  result- 
ing therefrom. 

Appeal  by  defendant  from  Mercer  county  circuit  court. 
Reversed. 

Humphrey    &    Davie    and    Gait  her    &     Vanarsdall,  for 
appellant. 
Bell  &  Bell^  for  appellee. 

Paynter,  J.  The  purpose  of  this  action  is  to  recover 
damages  for  the  alleged  negligent  killing  of  a  horse  belong- 
Case  stated.         ^°^  ^^  ^^  appellee,  Wood,  within  the  corporate 

limits  of  the  city  of  Harrodsburg.  On  the 
trial  of  the  case,  over  the  objection  of  the  appellant,  the 
court   permitted  to   be   read  to   the   jury    an    ordinance  of 

♦See  Sutherland  v.  Cleyeland,  etc.,  Ry.  Co.,  8  Am.  &  Eng.  R- 
Cas.,  N.  S.,  424,  and  notes,  428  et  seq, 

fSee  Chicago  &  A.  R.  Co.  t/.  Winters,  12  Am.  &  Eng.  R.  Cas.,  N. 
S.,  93;  Sutherland  v,  Cleveland,  etc.,  R.  Co.,  8  Am.  AEng.  R.  Cas., 
N.  S.,  425,  and  noteSy  428  et  seq. 
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the  city  of  Harrodsbur^.  which  is  as  follows,  to  wit: 
*'It  shall  be  unlawful  for  any  conductor,  engineer,  fire- 
man, brakeman,  or  other  person  to  move  or  cause  to 
be  moved,  any  locomotive,  tender,  single  car  or  train 
of  cars  within  the  city  limits,  at  a  greater  rate  of  speed 
than  twelve  miles  per  hour,  under  a  penalty  of  five  dollars 
for  each  offense.''  The  evidence  in  the  case  establishes  the 
fact  that  the  train  which  killed  the  horse  was  running  at  a 
speed  of  25  miles  per  hour.  In  our  opinion,  the  court  erred 
in  admitting  the  ordinance  as  evidence.  It  was  essential,  in 
order  to  recover,  that  the  negligence  of  the 
appellant  be  established  independent  of  the  fact  ETid«kce-ordlh~ 

^t_    ^    A^  ■*•  1  -t '^^    J     ^1  •  /   nance  Ijlmltlnff 

that  the  ordinance  prohibited  the  running  of  speed, 
trains  over  the  streets  of  the  city  at  a  greater 
rate  of  speed  than  12  miles  per  hour.  This  is  no  longer  an 
open  question  in  Kentucky,  as  it  was  adjudged  in  Railroad 
Co.  V.  Dalton  (Ky.)  43  S.  W.  431,  that  such  an  ordinance  is 
not  admissible  as  evidence  upon  the  trial  of  a  case  like  the 
one  under  consideration,  and  is  misleading,  and  prejudicial 
to  the  rights  of  a  defendant.  To  the  same  effect  is  Dolfinger 
V,  Fishback.  12  Bush,  474. 

It  is  contended  t^at,  although  it  may  have  been  erroneous 
to  permit  the  ordinance  to  be  read  to  the  jury,  the  instruction 
of  the  court  cured  the  error.  The  court  gave  an 
instruction  in  language  as  follows:  ''If  you  s^S^SSt^ 
believe,  from  the  evidence  in  the  case,  that 
the  horse  was  killed  within  the  territorial  limits  of  the 
city  of  Harrodsburg,  and  that  the  cars  of  defendant  were 
at  the  time  moving  at  a  greater  rate  of  speed  than  twelve 
miles  per  hour,  and  that  the  horse  would  not  have  been 
killed  if  the  cars  had  not  been  moving  at  a  rate  greater 
than  twelve  miles  per  hour,  then  you  will  find  for  the 
plaintiff.'*  The  court,  by  this  instruction,  in  effect  told  the 
jury  it  was  negligence  to  run  the  cars  at  a  rate  of  speed 
greater  than  12  miles  per  hour,  and,  if  the  killing  resulted 
from  that  fact,  the  defendant  was  liable  for  damages.  If  the 
question  of  negligence  is  to  be  determined  by  the  evidence, 
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Southern  Ry.  Co. 

V. 

Wood. 

(Court  of  Appeals  of  Kentucky  y  Sept,  22  ^  /Sgg,) 

Injury  to  Stock— Evidence— Ordinance  Limiting  Speed.*— Where 
stock  is  killed  within  city  limits  bj  a  railroad  train,  the  mere  fact  that 
the  train  was  running-  at  a  rate  of  speed  in  excess  of  that  allowed 
by  an  ordinance  of  the  city  does  not  render  the  railroad  liable ;  and 
in  an  action  for  such  injury  it  is  error  to  admit  the  ordinance  in 
evidence. 

Same— Same— Same  —  Instructions.! — And  where  the  city  ordi- 
nance limits  the  speed  of  trains  to  12  miles  an  hour,  the  error  of 
admitting  it  in  evidence,  in  an  action  for  killing  stock  within  the 
city  limits,  is  not  cured  by  instructing  the  jury  that  it  is  such  neg- 
ligence to  run  trains  within  the  city  at  a  greater  rate  of  speed  than 
12  miles  an  hour  as  to  render  the  railroad  liable  for  an  injury  result- 
ing therefrom. 

Appeal  by  defendant  from  Mercer  county  circuit  court. 
/Reversed. 

Humphrey  &  Davie  and  Gait  her  &  VanarsdalU  for 
appellant. 

Bell  &  Bell,  for  appellee. 

Paynter,  J.  The  purpose  of  this  action  is  to  recover 
damages  for  the  alleged  negligent  killing  of  a  horse  belong- 
«     o*  *  ^  i°&  to  the  appellee,  Wood,  within  the  corporate 

limits  of  the  city  of  Harrodsburg.  On  tne 
trial  of  the  case,  over  the  objection  of  the  appellant,  the 
court   permitted  to   be   read  to   the   jury    an    ordinance  of 

»See  Sutherland  v,  Cleyeland,  etc.,  Ry.  Co.,  8  Am.  &  Eng.  R- 
Cas.,  N.  S.,  424,  and  notes ,  423  et  seq, 

fSee  Chicago  &  A.  R.  Co.  v.  Winters,  12  Am.  &  Eng.  R.  Gas.,  N. 
S.,  93 ;  Sutherland  v,  Cleveland,  etc.,  R.  Co.,  8  Am.  &  Eng.  R.  C^s., 
N.  S.,  425,  and  notes ,  428  et  seq. 
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the  city  of  Harrodsburg:,  which  is  as  follows,  to  wit: 
*'It  shall  be  unlawful  for  any  conductor,  engineer,  fire- 
man, brakeman,  or  other  person  to  move  or  cause  to 
be  moved,  any  locomotive,  tender,  single  car  or  train 
of  cars  within  the  city  limits,  at  a  greater  rate  of  speed 
than  twelve  miles  per  hour,  under  a  penalty  of  five  dollars 
for  each  offense.*'  The  evidence  in  the  case  establishes  the 
fact  that  the  train  which  killed  the  horse  was  running  at  a 
speed  of  25  miles  per  hour.  In  our  opinion,  the  court  erred 
in  admitting  the  ordinance  as  evidence.  It  was  essential,  in 
order  to  recover,  that  the  negligence  of  the 
appellant  be  established  independent  of  the  fact  SSSiS-^SSr 
that  the  ordinance  prohibited  the  running  of  speed, 
trains  over  the  streets  of  the  city  at  a  greater 
rate  of  speed  than  12  miles  per  hour.  This  is  no  longer  an 
open  question  in  Kentucky,  as  it  was  adjudged  in  Railroad 
Co.  V.  Dalton  (Ky.)  43  S.  W.  431,  that  such  an  ordinance  is 
not  admissible  as  evidence  upon  the  trial  of  a  case  like  the 
one  under  consideration,  and  is  misleading,  and  prejudicial 
to  the  rights  of  a  defendant.  To  the  same  effect  is  Dolfinger 
V.  Fishback.  12  Bush,  474. 

It  is  contended  t^at,  although  it  may  have  been  erroneous 
to  permit  the  ordinance  to  be  read  to  the  jury,  the  instruction 
of  the  court  cured  the  error.  The  court  gave  an 
instruction  in  language  as  follows:  **If  you  ISS-SSSi^- 
believe,  from  the  evidence  in  the  case,  that  **"*' 
the  horse  was  killed  within  the  territorial  limits  of  the 
city  of  Harrodsburg,  and  that  the  cars  of  defendant  were 
at  the  time  moving  at  a  greater  rate  of  speed  than  twelve 
miles  per  hour,  and  that  the  horse  would  not  have  been 
killed  if  the  cars  had  not  been  moving  at  a  rate  greater 
than  twelve  miles  per  hour,  then  you  will  find  for  the 
plaintiff."  The  court,  by  this  instruction,  in  effect  told  the 
jury  it  was  negligence  to  run  the  cars  at  a  rate  of  speed 
greater  than  12  miles  per  hour,  and,  if  the  killing  resulted 
from  that  fact,  the  defendant  was  liable  for  damages.  If  the 
question  of  negligence  is  to  be  determined  by  the  evidence, 
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Southern  Ry.  Co. 

V. 

Wood. 

(Court  of  Appeals  of  Kentucky ,  Sept,  22  ^  /Sgg.) 

Injury  to  Stock— Evidence— Ordinance  Limiting  Speed.* — Where 
stock  is  killed  within  city  limits  bj  a  railroad  train,  the  mere  fact  that 
the  train  was  running-  at  a  rate  of  speed  in  excess  of  that  allowed 
by  an  ordinance  of  the  city  does  not  render  the  railroad  liable  ;  and 
in  an  action  for  such  injnvy  it  is  error  to  admit  the  ordinance  in 
evidence. 

Same— Same— Same  —  Instructions.! — And  where  the  city  ordi- 
nance limits  the  speed  of  trains  to  12  miles  an  hour,  the  error  of 
admitting  it  in  evidence,  in  an  action  for  killing  stock  within  the 
city  limits,  is  not  cured  by  instructing  the  jury  that  it  is  such  neg- 
ligence to  run  trains  within  the  city  at  a  greater  rate  of  speed  than 
12  miles  an  hour  as  to  render  the  railroad  liable  for  an  injury  result- 
ing therefrom. 

Appeal  by  defendant  from  Mercer  county  circuit  court. 
/Reversed. 

Humphrey  &  Davie  and  Gaither  &  Vanarsdally  for 
appellant. 

Bell  &  Bell,  for  appellee. 

Paynter,  J.  The  purpose  of  this  action  is  to  recover 
damages  for  the  alleged  negligent  killing  of  a  horse  belong - 
Case  stated.         ^^^  ^^  *^^  appellee,  Wood,  within  the  corporate 

limits  of  the  city  of  Harrodsburg.  On  the 
trial  of  the  case,  over  the  objection  of  the  appellant,  the 
court   permitted  to   be  read  to   the   jury    an    ordinance    of 

♦See  Sutherland  v.  Cleyeland,  etc.,  Ry.  Co..  8  Am.  A  Eng.  R. 
Cas.,  N.  S.,  424,  and  notes,  423  et  seq, 

fSee  Chicago  A  A.  R.  Co.  v.  Winters,  12  Am.  A  Eng.  R.  Cas.,  N. 
S.,  93 ;  Sutherland  v.  Cleveland,  etc.,  R.  Co.,  8  Am.  A  Eng.  R.  Cas., 
N.  S.,  425,  and  notes,  428  et  seq. 
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the  city  of  HarrodsburR,  which  is  as  follows,  to  wit: 
**It  shall  be  unlawful  for  any  conductor,  engineer,  fire- 
man, brakeman,  or  other  person  to  move  or  cause  to 
be  moved,  any  locomotive,  tender,  singfle  car  or  train 
of  cars  within  the  city  limits,  at  a  greater  rate  of  speed 
than  twelve  miles  per  hour,  under  a  penalty  of  five  dollars 
for  each  offense.*'  The  evidence  in  the  case  establishes  the 
fact  that  the  train  which  killed  the  horse  was  running  at  a 
speed  of  25  miles  per  hour.  In  our  opinion,  the  court  erred 
in  admitting  the  ordinance  as  evidence.  It  was  essential,  in 
order  to  recover,  that  the  negligence  of  the 
appellant  be  established  independent  of  the  fact  ^}idZ^-S^~ 
that  the  ordinance  prohibited  the  running  of  apeed. 
trains  over  the  streets  of  the  city  at  a  greater 
rate  of  speed  than  12  miles  per  hour.  This  is  no  longer  an 
open  question  in  Kentucky,  as  it  was  adjudged  in  Railroad 
Co.  V.  Dalton  (Ky.)  43  S.  W.  431,  that  such  an  ordinance  is 
not  admissible  as  evidence  upon  the  trial  of  a  case  like  the 
one  under  consideration,  and  is  misleading,  and  prejudicial 
to  the  rights  of  a  defendant.  To  the  same  effect  is  Dolfinger 
V.  Fishback,  12  Bush,  474. 

It  is  contended  t^at,  although  it  may  have  been  erroneous 
to  permit  the  ordinance  to  be  read  to  the  jury,  the  instruction 
of  the  court  cured  the  error.  The  court  gave  an 
instruction  in  language  as  follows:  ''If  you  E^S^SSSm^. 
believe,  from  the  evidence  in  the  case,  that 
the  horse  was  killed  within  the  territorial  limits  of  the 
city  of  Harrodsburg,  and  that  the  cars  of  defendant  were 
at,  the  time  moving  at  a  greater  rate  of  speed  than  twelve 
miles  per  hour,  and  that  the  horse  would  not  have  been 
killed  if  the  cars  had  not  been  moving  at  a  rate  greater 
than  twelve  miles  per  hour,  then  you  will  find  for  the 
plaintiff.*'  The  court,  by  this  instruction,  in  effect  told  the 
jury  it  was  negligence  to  run  the  cars  at  a  rate  of  speed 
greater  than  12  miles  per  hour,  and,  if  the  killing  resulted 
from  that  fact,  the  defendant  was  liable  for  damages.  If  the 
question  of  negligence  is  to  be  determined  by  the  evidence, 
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to  the  proposition  so  made,  and  is  a  counter  proposition  of 
settlement,  conditioned  upon  its  acceptance  by  plaintiff,  and 
was  not,  as  the  court  of  appeals  construed  it  to  be,  an 
acknowledgment  of  liability  upon  investigation  made,  and  an 
offer,  based  on  sugh  investigation,  to  pay  what  the  company 
regarded  as  the  full  damages  sustained.  The  investigation 
referred  to  was  not  as  to  the  liability  of  the  company,  but  the 
matter  investigated  was,  as  plainly  stated,  as  to  the  price  the 
company  had  been  paying  for  such  horses,  not  as  their  full 
value,  but  the  usual  allowance  which  the  company  had  been 
making,  by  way  of  compromise,  for  horses  found  injured 
along  its  right  of  way.  If  it  is  permissible  to  indulge  in  sup- 
positions, we  should  differ  from  the  court  of  appeals,  and  think 
it  is  more  reasonable  to  suppose  that  railway  companies  do, 
as  a  matter  of  policy  and  economy,  pay  a  reasonable  sum  in 
settlement  of  such  claims  for  damages,  without  reference  to 
the  question  of  liability,  since,  if  a  compromise  can  be  effected 
upon  a  reasonable  basis,  it  is  cheaper  for  the  company  to  do 
so  than  to  be  at  the  expense  of  litigation,  especially  as  experi- 
ence shows  that  a  submission  of  such  cases  to  a  jury 
generally  leads  to  but  one  result.  We  think  the  court  of 
appeals  is,  therefore,  in  error  in  holding  that  there  is  nothing 
on  the  face  of  the  letter  to  indicate  that  it  was  intended  as  an 
offer  of  compromise;  but  it  seems  clear  to  us  that  the  plain 
meaning  and  purport  of  its  language  is  nothing  more  nor  less 
than  an  offer  to  pay  $35,  by  way  of  compromise,  if  plaintiff 
would  accept  the  same  in  satisfaction  of  his  claim,  and  comes 
clearly  within  the  rule  that  excludes  evidence  of  this  char- 
acter. As  stated  in  the  case  of  Gerrish  v.  Sweetser,  4  Pick. 
373  :  **The  rule  undoubtedly  is  that  an  offer  to  pay  any  sum 
by  way  of  compromise  of  a  pending  controversy  is  not  to  be 
given  in  evidence  against  the  party  making  it.  This  rule  is 
founded  in  policy,  that  there  may  be  no  discouragement  to 
amicable  adjustments  of  disputes,  by  a  fear  that,  if  not  com- 
pleted, the  party  amicably  disposed  may  be  injured."  The 
following  are  a  few  of  the  many  cases  to  the  same  effect : 
1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  714;   West  z/.  Smith, 
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101  U.  S.  263 ;  Patrick  v,  Crowe,  15  Colo.  543,  25  Pac.  985  ; 
Payne  v.  Railroad  Co.,  40  N.  Y.  Super.  Ct.  8;  Finkz/.  Insur- 
ance Co.,  60  Mo.  App.  673;  Railroad  Co.  v.  Ragsdale  (Tex. 
Sup.)  2  S.  W  515 ;  Eldridge  v,  Hargreaves,  30  Neb.  638,  46 
N.  W.  923;  Railway  Co.  v.  Wright,  115  Ind.  378,  16  N.  E. 
145,  and  17  N.  E.  584. 

It  becomes  unnecessary  to  determine  whether  the  court  of 
appeals  was  correct  in  holding  that  the  circumstances  under 
which  the  letter  was  received  were  sufficient  to  obviate  the 
necessity  of  any  evidence  as  to  the  authority  of  Hanson  to 
represent  the  company,  and  the  genuineness  of  his  signature, 
since,  if  both  be  conceded,  it  was  inadmissible  for  the  reasons 
given.  In  our  opinion,  the  admission  of  this  letter  in  evidence 
constitutes  reversible  error,  since  it  is  not  to  be  presumed 
that  the  jury  would  have  found  the  company  liable  upon  the 
other  testimony  introduced.  The  judgment  of  the  court  of 
appeals  will  be  reversed,  and  the  cause  remanded,  with 
directions  to  reverse  the  judgment'of  the  county  court  and 
award  a  new  trial.     Reversed  and  remanded. 


Richardson 

V, 

Florida  Cent.  &  P.  R.  Co. 

{Supreme  Court  of  South  Carolina^  June  22,  iUgg,) 

Dog  upon  Track— Failure  to  Stop  Train.*--The  failure  to  stop  a 
train  to  avoid  running  over  a  dog  seen  upon  the  track  is  not 
negligence. 

Appeai<  by  plaintiff  from  Lexington  county  circuit  court 
of  common  pleas.     Affirmed, 

P,  H,  Nelson  and  G.  T,  Graham,  for  appellant. 
C  J,  C.  Hutson  and  W,  H,  Lyles,  for  respondent. 

*See  note  at  end  of  case. 
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Pope,  J.  The  defendant  railroad  company  killed  a 
Llewellyn  setter  female  dog  named  **Pink,"  by  its  fast  mail 
and  passenger  train,  on  23d  March,  1898,  in  the  little  village 
of  Swansea,  in  Lexington  county,  S.  C,  while  said  dog  was 
the  property  of  the  plaintiff.  The  plaintiff  now  seeks  to  re- 
cover $300  as  damages  for  such  dog  killing. 

At  the  close  of  plaintiff's  testimony,  Judge  Gary  granted 
a  nonsuit  on  defendant's  motion,  upon  the  authority  of  the 
case  of  Wilson  v.  Railroad  Co.,  10  Rich.  Law,  52.  The 
ground  of  this  motion  for  a  nonsuit  was  that  there  was  no  evi- 
dence of  negligence.  There  is  no  longer  any  room  to  doubt 
that  a  dog  is  personal  property  in  this  state.  Salley  v.  Rail- 
road Co.  (S.  C.)  32  S.  E.  526.  But  the  serious  question, 
under  plaintiff's  appeal  herein,  is  whether  the  ordinary  rules 
governing  negligence  on  the  part  of  railroads  can  be  applied 
to  domesticated  fowls,  dogs,  etc.  It  is  a  fact  that  the  case  of 
Wilson  V,  Railroad  Co.,  supra,  relied  upon  by  the  circuit 
judge  to  sustain  his  decision  granting  a  nonsuit,  is  authority, 
strictly  speaking,  for  the  position  that  the  rule  in  Banners' 
Case,  4  Rich.  Law,  329,  does  not  apply  as  against  railroads 
when  they  kill  dogs.  Or,  in  other  words,  that  no  presump- 
tion of  negligence  arises  upon  the  killing  of  a  dog  by  a  rail- 
•  road  train  as  against  such  railroad.  It  seems  to  us,  however, 
that  the  reason  of  the  court  in  the  case  cited  from  10  Rich. 
Law,  52,  would  logically  lead  to  a  proper  further  conclusion, 
namely,  that  the  owner  of  a  domestic  fowl  or  dog  cannot 
claim  that  it  is  the  duty  owed  such  owner  by  a  railroad  com- 
pany, when  such  domestic  fowl  or  dog  is  upon  the  track  of  such 
railroad  company,  that  the  latter,  if  it  can,  shall  come  to  a 
dead  halt.  Here  is  the  language  referred  to:  **It  would, 
indeed,  be  a  startling  doctrine  to  hold  that  a  train  of  cars, 
whether  freighted  with  produce  or  with  passengers,  and 
charged  with  the  transportation  of  the  government  mail,  should 
be  arrested  in  its  progress,  and  compelled,  at  the  hazard  of 
responsibility,  to  come  to  a  dead  ha4t,  whenever  a  domestic 
fowl,  or  perchance  a  yelping  cur,  should  happen  to  take  its 
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stand  upon  the  track,  in  defiance  of  the  loud  warning  which 
is  proclaimed  by  the  motion  of  the  train  and  the  action  of  the 
machinery.*'  In  the  case  at  bar  it  was  admitted  by  the 
plaintiff  that  the  dog  saw  the  train  approaching;  that  the> 
signal  whistle  had  been  blown  for  Swansea  (at  which  point: 
this  train  did  not  stop) ;  that  the  engineer  turned  loose  bothi 
of  the  steam  cocks,  which  enacted  a  noise  calculated  to* 
frighten  animals  from  its  track;  and  that  the  train  had  to* 
use  force  to  climb  an  elevation  just  outside  Swansea.  The 
circuit  judge  felt  that  the  declaration  of  the  judge  in  the  case 
he  cited  from  10  Rich.  I^aw,  52,  was  abundant  authority  for^ 
the  holding  made  by  him  that  the  plaintiff  had  failed  t(h 
establish  any  negligence  which  could  render  the  railroad 
defendant  liable  in  damages  to  the  plaintiff.  This  being  so^ 
the  nonsuit  was  properly  granted.  It  is  the  judgment  of  this, 
court  that  the  judgment  of  the  circuit  court  be  affirmed. 


NOTE. 

Killing  of  Dogs— Liability  of  Railway  Company. — A  railroad  conr> 
pany  is  liable  for  the  negligent  killing  of  a  dog.  St.  L/Ouis  S.  W. 
Rj.  Co.  z/.  Stanfield  (Ark.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  115  ;  St. 
Lronis,  A.  &  T.  R.  Co.  v.  Hanks,  45  Am.  &  Eng.  R.  Cas.  521,  78  Tex. 
300.  See,  contra,  Texas  &  P.  R.  Co.  v.  Scott,  4  Tex.  Civ.  App.  476,. 
17  S.  W.  Rep. 

Where  a  dog  is  killed  on  the  track,  the  rule  as  applied  to  cattle, 
that  proof  of  the  killing'  is  prima /acie  proof  of  neg-lig-ence,  does  not 
apply.     Wilson  v,  Wilmington  &  M.  R.  Co.,  10  Rich.  (So.  Car.)  52; 
Jemison  v.  Southwestern  R.  Co.,  75  Ga.  444,  58  Am.  Rep.  476. 

15  (N  s)  A  &  E  R  Cas— 37 
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Barrett 

V. 

New  York  Cent.  &  H.  R.  R.  Co. 

{Court  of  Appeals  of  Neav  York,  Jan,  lo,  iSgg,) 

Injury  to  Trespasser— Evidence — Declarations.* — In  an  action  for 
injuries  alleged  to  have  been  sustained  by  plaintiff  through  the  neg- 
ligent manner  iu  which  defendant's  conductor  ejected  him  from  a 
train  on  which  he  was  stealing  a  ride,  the  testimony  of  defendant's 
witness  as  to  a  conversation  he  had  held  with  plaintiff  a  short  time 
after  the  accident  was  admissible  to  show  plaintiff's  motive  for  get- 
ting on  the  train. 

Same— Same —Same. — Such  testimony  was  also  admissible  to 
show  whether  plaintiff  had  omitted  in  such  conversation  to  state  the 
■alleged  act  of  negligence  upon  which  the  action  was  based,  such 
-allegation  having  been  sustained  by  plaintiff's  testimony  alone. 

Appeai*  by  defendant  from   Fourth   department  general 
'^erm  supreme  court.     Reversed. 

C.  Z>.  Prescotf,  for  appellant. 

I,  y.  Evans  and  A,  D,  Kneelandy  for  respondent. 

O'Brien,  J.  The  plaintiff  recovered  a  verdict  in  this 
action  for  $7,500  as  damages  for  a  personal  injury.  The 
judgment,  of  course,  implies  that  the  defendant  is  responsible 

for  this   injury,    and  yet  it  would   be  diflScult, 

^  Case  Stated.  j       j  ^  j 

upon  the  conceded  facts,  to  conceive  of  a  case  in 
which  the  railroad  had  so  little  to  do  with  it,  or  where  the 
damages  which  the  plaintiff  has  suffered  can  be  so  plainly 
traced  to  his  own  misconduct.  On  his  own  statement  he  was  a 
young  man,  24  years  old,  with  a  wife  and  child  living  in 
Rome,  N.  Y.  About  8  o'clock  in  the  evening  of  Saturday, 
June  3,  1893,  he  left  his  house,  and  went  down  town,  met  a 
companion,  and  both  of  them  engaged  in  drinking  quite  freely. 
In  the  course  of  the  evening  it  seems  that  they  concluded,  for 
^ome reason,  to  go  to  Utica,    15  miles  east  of  Rome;  but,  as 

-*See.^eaerally  Admissions,  1  Am.  &  Eng.  Enc.  Law    (2d  Ed.)  670. 
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the  regular  passenger  train  leaving  Rome  for  the  former 
place  at  10.25  had  left,  they  were  willing  to  make  the  jour- 
ney on  a  freight  train.  The  plaintiff  says  that  a  freight  train 
came  along  at  the  rate  of  10  or  12  miles  an  hour,  and  he 
jumped  on.  His  companion  thought  this  performance  too 
dangerous,  or,  as  he  expressed  it  **too  risky,'*  and  failed  to 
get  on.  So  the  plaintiff,  after  riding  a  short  distance,  and 
finding  that  he  had  left  his  companion  behind,  jumped  off 
the  train,  and  went  back  after  him.  After  some  time  both  of 
them  found  another  freight  train,  north  of  the  station,  which 
they  supposed  was  about  to  go  east,  and,  boarding  it,  they 
got  upon  a  coal  car.  They  rode  some  little  distance  on  this 
train,  when  it  stopped,  for  the  reason  that  another  freight 
train  was  upon  the  same  track  just  ahead  of  them.  They 
assumed  that,  by  getting  on  the  train  ahead,  they  would 
reach  Utica  sooner.  So,  leaving  the  coal  car,  they 
proceeded  along  a  highway  and  through  a  cattle  guard  to  the 
forward  train,  and  got  onto  the  platform  of  the  caboose 
attached  to  that  train.  At  this  point  in  the  railroad  there 
was  a  complicated  system  of  tracks,  at  least  seven  in  all,  if 
not  more.  There  was  some  switching  on  other  tracks,  and 
after  a  time  the  conductor  came  along  and  ordered  both  men 
off  the  train,  which,  of  course,  be  had  not  only  the  right  to  do, 
but  it  was  his  duty.  The  plaintiff's  companion  obeyed  the 
order,  and  got  off,  sustaining  no  injury  whatever.  The 
plaintiff  says  that  he  refused  to  get  off  while  the  train  was 
moving,  or  until  it  was  stopped,  and  states  that  thereupon 
the  conductor  took  him  by  the  shoulder,  and  pushed  him  off, 
and  immediately  he  came  in  collision  with  another  train, 
that  was  on  an  adjoining  track,  and  sustained  the  injury 
complained  of. 

The  theory  of  the  action  is  that  the  conductor  either  used 
more  force  than  was  necessary  to  remove  the  plaintiff  from 
the  train,  or  put  him  off  at  such  a  dangerous  place  that  he 
was  liable  to  receive,  and  did  receive,  personal  injuries.  It 
is  not  denied  that  the  plaintiff,  at  this  late  hour  in  the  night, 
after  leaving  the  platform  of  the  the  caboose,  came  in  contact 
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in  some  way  with  a  car  on  an  adjacent  track,  and  was 
injured.  But  that  he  was  thrown  from  the  car  as  claimed, 
or  that  the  conductor  used  any  unnecessary  force  or  violence, 
was  denied,  and  the  evidence  of  the  conductor,  and  of  other 
persons  present  who  had  any  opportunity  of  knowing  the 
facts,  contradicted  the  plaintiff's  version  of  the  transaction. 
Any  misconduct  or  negligence  on  the  part  of  the  conductor 
in  removing  the  plaintiff  from  the  train  is  sustained  only  by 
the  testimony  of  the  plaintiff  himself,  and  that  is  far  from  be* 
ing  clear  or  consistent  with  the  whole  transaction.  But,  so 
far  as  we  are  concerned  with  the  actual  methods  employed  to 
remove  the  plaintifiF  from  the  train,  we  will  assume  that  his 
evidence  was  sufficient  to  carry  the  case  to  the  jury,  and 
we  will  assume  that  the  charge  of  the  learned  trial  judge  to 
the  efiFect  that  while  the  defendant's  servant  had  a  right  to 
remove  the  plaintiff  from  the  train,  yet  he  had  no  right  to  use 
unnecessary  violence  or  to  expose  him  to  any  unnecessary 
danger,  was  correct.  That  is  the  most  favorable  view  that 
can  be  taken  of  the  case  upon  the  plaintiff's  own  version  of 
the  transaction. 

It  is  enacted  in  section  426  of  the  Penal  Code  that  **a 
person  who  rides  on  any  engine  or  any  freight  or  wood  car 
of  any  railway  company,  without  authority  or  permission  of 
the  proper  officers  of  the  company,  or  of  the  person  in  charge 
of  the  car,  or  engine,  or  who  gets  on  any  car  or  train  while 
in  motion  (for  the  purpose  of  obtaining  transportation  thereon 
as  a  passenger),  is  guilty  of  a  misdemeanor.'*  That  the 
plaintiff  and  his  companion  were  guilty  of  a  plain  violation 
of  this  statute  is  not  denied,  and  yet  the  plaintiff  has  suc- 
ceeded in  obtaining  from  a  jury  a  very  large  verdict  against 
the  defendant.  This  case,  it  seems  to  me,  will  furnish  a 
precedent  for  a  new  class  of  actions  under  the  law  of  negli- 
gence, since  any  one,  however  careless  or  reckless,  may,  in 
defiance  of  the  statute,  board  a  railroad  freight  train,  and 
when  the  conductor  undertakes  to  remove  him,  unless  he 
uses  all  the  circumspection  and  gentleness  possible,  the  party 
removed  may,  upon    his    own    testimony,   recover,  against 
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the  railroad.  We  do  not  mean  to  say  that  this  court  can 
always  prevent  such  results,  since  the  questions  are,  in  their 
nature,  questions  of  fact,  to  be  determined  at  the  trial  and 
by  the  verdict  of  a  jury.  All  that  we  mean  to  say  now 
is  that,  when  a  railroad  company  attempts  to  defend  itself 
in  a  court  of  justice  against  such  a  claim  as  this,  it  is 
entitled  to  the  benefit  of  every  fact  and  circumstance  that 
can  have  any  legitimate  bearing  upon  the  nature  of  the  trans- 
action, and  it  has  the  right  to  be  accorded  the  benefit  of 
every  principle  or  rule  of  evidence  that  has  any  tendency  to 
aid  in  its  defense.  In  this  case,  since  we  have  assumed  that 
the  plaintiff's  testimony  could  not  be  ignored  by  the  court, 
there  were  three  questions  of  fact  before  the  jury.  These 
were :  The  negligence  of  the  defendant,  depending  only 
upon  the  proof  with  respect  to  the  unlawful  or  improper  act 
of  the  conductor ;  the  contributory  negligence  of  the  plaintiff ; 
and  the  damages  which  he  was  entitled^  to  recover.  The 
defendant  was  entitled  to  draw  out  from  the  witnesses  any  fact 
or  circumstance  that  had  any  legitimate  bearing  upon  these 
issues  or  any  of  them. 

On  the  trial  the  defendant  called  a  witness  who  had  a  con- 
versation with  the  plaintiff  a  short  time  after  the  accident, 
in  which  the  plaintiff  stated  to  him  some  of  the  facts   and 
circumstances  under  which  the  accident  occurred. 
Of  course,  the  admissions  or  declarations  of  the  paseer-Byidence 

— Beclarationa. 

plaintiff  to  this  witness  touching  the  circum- 
stances of  the  accident  were  competent  evidence  against  him. 
Among  other  things,  this  witness  testified  that  the  plaintiff 
admitted  to  him  that  his  wife  had  tried  to  prevent  his  going 
to  Utica,  that  if  he  had  gone  back  with  her  the  accident 
would  not  have  happened.  The  defendant's  counsel  then 
propounded  to  the  witness  this  question:  **Did  he  tell  you 
what  he  was  going  to  Utica  for?"  This  was  objected  to  as 
immaterial.  The  objection  was  sustained,  and  the  defend- 
ant's counsel  excepted.  It  must  be  borne  in  mind  that  this 
witness  was  testifying  to  a  conversation  which  he  had  with 
the  plaintiff  himself  concerning  the  circumstances  and  cause 
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of  the  accident.  The  defendant  was  entitled  to  all  the  con- 
versation, and  whatever  the  plaintiff  admitted  to  him  con- 
cerning the  purpose  for  which  he  got  onto  the  train  was 
not  incompetent.  If  he  was  upon  the  train  in  pursuit 
of  some  urgent  errand,  brought  about  by  some  overrul- 
ing necessity,  or  if  he  was  there  in  consequence  of  some 
stress  of  circumstances;  the  jury  might  be  disposed  to,  and 
could  legitimately,  look  upon  his  conduct  with  some  leniency. 
If  he  was  there  in  pursuit  of  some  amusement,  or  upon  some 
unnecessary  errand,  it  would  naturally  change  their  view  of 
his  conduct  from  the  beginning;  while,  if  he  was  unable  to 
tell  the  purpose  for  which  he  boarded  the  train,  or  the  end 
that  he  had  in  view,  it  might  well  constrain  the  jury  to 
doubt  whether  his  mind  was  in  such  a  condition  as  to  enable 
him  to  remember  what  transpired.  With  respect  to  this  ex- 
ception, it  is,  therefore,  quite  sufficient  to  say  that  the 
defendant  was  entitled  to  place  before  the  jury  all  that  was 
said  by  the  plaintiff  to  the  witness  on  that  occasion,  and 
the  purpose  for  which  the  plaintiff  violated  a  statute  to  get 
upon  this  train,  and  the  purpose  for  which  he  was  upon  the 
platform  of  the  caboose.  This  testimony  might  have  had 
some  bearing,  either  upon  the  issue  of  contributory  negli- 
gence or  upon  the  damages  which  the  jury  was  asked  to 
award  him.  I  think  the  ruling  of  the  court  which  denied  to 
the  defendant  the  right  to  make  the  inquiry  was  error. 

The  defendant's  counsel  also  propounded  to  the  same 
witness,  in  various  forms,  the  following  question:  **Q.  Did 
he,  at  any  time,  at  any  of  the  conversations  or  suggestions 

as  to  the  transaction,  say,  in  words  or  in  sub- 
iSSr"^""*"       stance,  that  the  conductor  or  brakeman  threw 

him  off,  or  forced  him  off,  of  the  caboose,  or  off 
its  platform?'*  This  question  was  objected  to  by  the  plain- 
tiff's counsel  as  incompetent  and  immaterial,  which  objection 
was  sustained  by  the  court,  and  an  exception  taken  in  behalf 
of  the  defendant.  The  defendant's  counsel  then  changed 
the  form  of  the  question,  and  made  it  somewhat  more  simple. 
He  then  put  it  in  this  form :     **Q.     Was  there  anything  said 
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by  him  [meaning  the  plaintiff]  in  regard  to  any  one  having 
forced  him  off  any  car,  as  the  cause  of  the  accident?'*  **Q. 
And,  if  so,  state  what  it  was.'*  The  plaintiff's  counsel 
objected  to  this  question  as  being  a  compound  question,  and 
added,  **The  first  part  of  it  I  object  to."  The  court  sustained '. 
the  objection,  and  the  defendant's  counsel  excepted.  The 
defendant  was  seeking  to  prove  by  this  witness  the  plaintiff's 
own  version  of  the  transaction  which,  he  claimed,  resulted  in: 
the  injury,  and  this  was  at  a  time  immediately  after  the  acci- 
dent, before  any  suit  was  commenced,  and  perhaps  when, 
there  were  not  as  many  temptations  to  pervert  the  truth.  Oa 
the  trial  the  plaintiff  attempted  to  show  that  the  cause  of  the 
injury  was  the  violent  or  improper  act  of  the  conductor  in 
removing  him  from  the  train.  If,  before  he  had  commenced 
the  suit,  and  while  the  whole  transaction  was  fresh  in  his 
mind,  he  had  attempted  to  describe  the  occurrence,  and  had 
omitted  from  the  description  the  most  important  circumstance 
that  he  testified  to  at  the  trial,  and  the  only  circumstance 
which  would  enable  him  to  recover,  surely  this  discrepancy 
in  the  two  statements  might  have  been  brought  by  the  defend- 
ant to  the  attention  of  the  jury.  1  Greenl.  Kv.  §§  196,  201. 
When  a  party  to  an  action  before  suit  attempts  to  state  the 
facts  of  the  case,  and  omits  to  state  the  only  fact  upon  which 
a  subsequent  action  could  be  based,  and  then  at  the  trial 
attempts  to  supply  this  missing  link  by  his  own  testimony, 
surely  all  this  may  be  presented  to  the  jury,  to  enable  them 
to  judge  whether  the  party  told  the  truth  as  a  witness  upon 
the  trial,  or  before  he  became  a  litigant,  when  the  facts  and 
circumstances  were  fresh  in  his  memory.  So  I  think  the 
ruling  of  the  court  upon  the  objection  made  to  the  questions 
put  to  the  witness,  and  which  are  here  referred  to,  was  error, 
for  which  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event.  All  concur  (Parker, 
C.  J.,  and  Vann,  J.,  on  second  ground  stated  in  opinion), 
except  Bartlett,  J.,  dissenting,  and  Martin,  J.,  not. 
sitting.     Judgment  reversed,  etc. 
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Southern  Pac.  Co. 

{Supreme  Court  of  California ^  Feb.  2^  iSgg.) 

Declarations  of  Person  Injured— Res  Gestae.* — It  did  not  appear 
•Tvith  any  certainty  how  long  it  was  after  the  deceased  had  been  first 
•caught  by  the  car  wheel'  until  he  had  a  conversation  as  to  the  cause 
of  the  accident,  while  still  under  the  wheel,  with  plaintiff's  witness, 
but  it  did  appear  that  such  interval  was  very  short.  Held,  that  it 
must  be  concluded  upon  appeal  that  it  was  error  to  refuse  to  allow 
the  witness,  in  answer  to  a  question  by  plaintiff,  to  state  what 
deceased  said  in  such  conversation  in  regard  to  the  cause  of  the 
accident. 

Crossings — Negligence — Burden  of  Proof. — In  an  action  to  recover 
for  a  wrongful  death  in  a  railroad  accident  at  a  crossing,  the  burden 
is  not  upon  plaintiff  to  prove  **that  the  defendant  had  no  knowledge 
or  notice  that  said  crossing  was  out  of  repair,  and  that  such  absence 
■of  knowledge,  if  any,  was  not  due  to  defendant's  neglect  in  the 
matter  of  examining  the  crossing." 

Wrongful  Death — Absence  of  Contributory  Negligence — Burden 
•of  Proof.* — In  such  action  the  burden  was  not  upon  plaintiff  to 
prove  by  a  preponderance  of  evidence  that  deceased  was  free  from 
''Contributory  negligence. 

Appeal  by  defendant  from  San  Francisco  city  and  county 
superior  court.     Affirmed. 

J,  C  Campbell^  for  appellant. 
Delmas  &  Shorttidge^  for  respondent. 

McFarland,  J.     This   action  is  brought  by  a  mother  to 

rrecover  damages   for  the   death  of  her  son,   who  was  killed 

'by  an   accident  on  the  railroad  of   the  defendant.     The  jury 

-.  X  ^         found  a  verdict   for  the  defendant,   but  the  trial 

Cass  Statsd. 

court  made  an  order  granting  plaintifiF*s  motion 
for  a  new  trial,  and  the  defendant  appealed  from  that  order. 
The  motion  for  a  new  trial  was  made  upon  three  grounds  : 
J^irst,   that   the  court  erred   in  sustaining   defendant's  ob- 

*See  notes  at  end  of  case. 


Am  &  Etig  DECLARATIONS  585 

R  Cas 

Heckle  v.  Southern  Pac.  Co 

jection  to  a  certain  question  asked  of  the  witness  W.  G. 
Dudley;  second,  that  the  court  erred  in  giving  a  certain 
instruction  to  the  jury;  and,  third,  that  the  court  erred  in 
giving  a  certain  other* instruction. 

1.  Dudley  was  a  witness  for  the  plaintiff,  and  the  questions 
asked  him  to  which  objections  were  sustained  related  to  what 
Heckle,  the  deceased,  told  the  witness  at  the  time  of  the 
accident.     He  was   asked  this   question:     '*At 

^  _      I>oclaratioxi8  of 

that  time  did  he  say  anything  to  you?"  and,  |;5"q5J5J""**~ 
also,  **What  did  Heckle  say  to  you?  What 
did  he  say  as  to  the  cause  of  the  accident?"  It  is  contended 
by  respondent  that  these  questions  were  proper,  because 
they  were  inquiries  about  declarations  which  were  part  of 
the  res  gesias^  and  defendant  claims  that  they  were  not 
admissible  as  part  of  the  resgesta.  The  court  concluded 
that  it  had  erred  in  sustaining  objections  to  the  questions, 
and  the  question  here  now  is  whether  or  not  the  court  erred 
in  granting  a  new  trial  for  that  reason.  There  is  no  great 
difficulty  in  stating  the  general  principles  which  prevail  in 
determining  whether,  in  a  given  case,  certain  declarations 
or  acts  are  parts  of  the  >^^  gestee,  A  declaration,  to  be 
admissible  on  that  ground,  must  be  an  undesigned  part  or 
incident  of  the  occurrence  in  question.  It  must  be,  in  a 
general  sense,  contemporaneous  with  the  main  occurrence ; 
although,  in  case  of  a  sudden  accident  or  attack,  the  decla- 
ration would  not  be  inadmissible  merely  because  the  blow 
or  collision  immediately  preceded  it.  It  must  be  the  natural 
and  spontaneous  outgrowth  of  the  main  occurrence,  and 
must  exclude  the  notion  of  deliberation  or  calculation, 
or  the  design  to  manufacture  evidence  for  future  purposes ; 
and,  if  it  be  a  mere  narrative  of  past  events,  it  then 
is  clearly  within  the  category  of  inadmissible  hearsay, 
and  must,  beyond  doubt,  be  excluded.  The  authorities 
oited  by  respective  counsel,  although  apparently  somewhat  in 
conflict,  will  be  found,  on  close  inspection,  to  be  based  on 
the  same  general  principle;  and  their  apparent  restric- 
tions and  extentions   of    the  rule    will    be   found,    in    the 
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main,  to  be  mere  applications  of  the  same  doctrine  to  varying^ 
facts.  The  diflficult  task  always  is  to  apply  estab- 
lished principles  to  the  facts  of  the  case  in  hand.  In 
the  case  at  bar  we  do  not  think  that  the  court  erred  in 
holding  that  it  should  have  overruled  the  objections  to  the 
questions  asked.  The  evidence  contained  in  the  record 
makes  rather  a  meager  showing  of  the  exact  situation  at  the 
time  of  the  declarations  of  the  deceased,  Heckle,  to  which 
the  questions  asked  Dudley  referred.  It  appears,  however ^ 
that  the  deceased  had  been  caught  under  a  wheel  of  one  of 
the  cars,  and  was  still  under  the  wheel  (held  there  firmly  by 
the  weight  of  the  car)  at  the  time  he  made  the  declarations 
sought  to  be  introduced  in  evidence.  It  might  be  very  well 
said,  therefore,  that  the  accident  had  not  been  completed ^ 
and  the  occurrence  had  not  ended,  at  the  time  of  the  decla- 
rations inquired  after.  And  it  does  not  appear  with  any 
certainty  how  long  it  was  after  the  deceased  had  been  first 
caught  by  the  car  wheel  until  he  had  the  conversation  with 
Dudley,  but  it  does  appear  that  the  time  was  very  short. 
Dudley  heard  the  cry  of  the  deceased,  and  went  to  him  im- 
mediately; and  it  appears  that  he  ran  only  a  short  distance, 
to  warn  the  conductor  not  to  start  the  train,  and  immediately 
ran  back  to  the  deceased,  when  the  declarations  sought  to 
be  proven  were  made.  It  is  possible  that  this  time  was  so 
long  that  the  declarations  of  the  deceased,  although  he  was 
still  under  the  car  wheel,  may  have  been  of  the  character  of 
a  narrative  of  past  events ;  and  it  may  have  been  that  the 
declarations  themselves,  if  they  had  been  received  in  evidence, 
would  have  shown  that  they  were  a  mere  narrative,  and  it  is 
possible  that  they  may  have  been  of  such  a  character  that  it 
would  have  been  the  duty  of  the  court  to  have  stricken  them 
out.  Therefore,  what  we  say  here  would  be  no  guide  to  the 
court  below,  if,  upon  another  trial,  the  facts  should  be 
more  fully  shown,  and  it  should  then  appear  that  the  decla- 
rations should  not  be  received  as  part  of  the  res  gesta.  But,, 
upon  the  facts  as  they  here  appear,  answers  to  the  questions, 
ruled   out   might   have  been   perfectly   proper.     We   thinks 
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therefore,  that  the  court  erred  in  refusing  to  allow  any 
answer  to  the  questions  asked,  and  did  not  err  in  granting  a 
new  trial  for  that  reason. 

2.  As  to  the  two  instructions  complained  of  by  respond- 
ent as  erroneous,  the  point  is  made  by  appellant  that  no 
exception  was  properly  taken  to  the  giving  of  said  instruc- 
tions. Before  the  jury  retired,  a  colloquy  took  place  between 
the  court  and  counsel  on  both  sides.  Respondent  claims 
that  this  colloquy  constituted  an  exception  to  the  giving  of 
the  instructions,  and  appellant  contends  that  the  effect  of 
that  colloquy  was  merely  to  give  to  respondent  a  right  to  take 
exceptions  which  he  did  not  take.  As  the  order  must  be 
afl&rmed  on  the  point  hereinbefore  discussed,  it  is  not  neces- 
sary for  us  to  determine  whether  or  not  the  proper  exceptions 
were  taken  to  the  two  instructions.  But,  as  the  case  will 
probably  be  retried,  it  is  proper  for  us  to  say  that  both  in- 
structions were  erroneous.  The  first  instruction  complained 
of,  or  at  least  that  part  of  it  which  is  material,  is  as  follows : 
* 'Before  you  can  find  a  verdict  for  the  plaintiff, 
you  must  find  that  the  plaintiff  has  established  SSSJi^SSS??; 
by  a  preponderance  of  all  the  evidence  in  the 
case  *  *  *.  Fourth.  That  the  defendant  had  no  knowl- 
edge or  notice  that  said  crossing  was  out  of  repair,  and  that 
such  absence  of  knowledge,  if  any,  was  not  due  to  de- 
fendant's neglect  in  the  matter  of  examining  the  crossing.'* 
Of  course,  if  the  plaintiff  were  compelled  to  prove  this,  she 
would  have  to  prove  that  she  had  no  case.  Appellant  con- 
tends that  the  word  **no"  before  **knowledge**  was  a  mere 
clerical  mistake;  but,  if  the  word  *'no''  were  left  out,  the 
sentence  would  either  have  no  meaning  at  all,  or  would  be 
just  as  bad  as  it  was  before.  By  the  other  instruction  com  - 
plained  of,  the  jury  were  told  that  the  plaintiff 
must  prove  by  a  preponderance  of  evidence  that  ^fSSSSl??**'^ 
the  deceased  was  free  from  contributory  negli-  ^ogugonoo- 

•'  **  Burdin  of  Proof. 

gence,   which  is   not   the  law.     The  order  ap- 
pealed from  is  affirmed. 
We  concur:  Tempi^E,  J. ;  Henshaw,  J. 
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Notes 

Declarations  of  Person  Injured — Res  Gestae.— In  State  z^.  Horan, 
32  Minn.  394,  50  Am.  Rep.  583,  the  court,  in  delivering-  its  opinion, 
said:  **Our  examination  leads  us  to  conclude  that,  especially  in 
cases  of  tort  involving-  personal  injury,  the  weight  of  authority  in 
this  country  is  in  favor  of  allowing  evidence  of  the  declarations  or 
statements  of  the  injured  party,  touching  the  cause  or  circumstances 
of  the  injury,  made  so  soon  after  the  event,  and  under  such  circum- 
stances as  to  warrant  the  trial  court  in  presuming  that  they  grew 
out  of,  and  were  dependent  upon  it,  and  could  not  have  been  devised 
or  contrived  by  the  declarant  for  his  own  purposes.  Insurance  Co. 
V,  Mosely,  8  Wall.  397 ;  Harriman  v.  Stowe,  57  Mo.  93 ;  Driscoll  v. 
People,  47  Mich.  413;  Jordan  v.  Commonwealth,  25  Gratt.  943;  Peo- 
ple r.  Vernon,  35  Cal.  49;  Bams  v.  State,  61  Ga..l92;  Augusta 
Factory  v.  Barnes,  72  Id.  105,  53  Am.  Rep.  838.  In  the  last  case  the 
party  was  severely  injured  while  employed  in  a  factory.  She  was 
removed  to  her  home,  and  about  one  half  hour  after,  while  enduring 
severe  bodily  suffering,  which  had  continued  in  the  interval,  she 
made  a  statement  to  her  father  of  the  particulars  of  the  cause  of  the 
accident*  which  the  court  held  proper  to  be  received  as  part  of  the 
res  gestce.  In  O'Connor  v.  Chicago,  etc.,  R.  Co.,  27  Minn.  166,  this 
court,  after  reviewing  the  cases,  and  in  considering  this  subject 
generally,  say  'that  a  considerable  time  may  elapse,  and  yet  the 
declaration  be  a  part  of  the  res  gestce,*  and  *that  each  case  must 
depend  on  its  own  peculiar  circumstances,  and  be  determined  by 
the  exercise  of  sound  judicial  discretion.'  "  See  also  Louisville  A 
N.  R.  Co.  V,  Earl,  94  Ky.  368,  22  S.  W.  Rep.  607 ;  Little  Rock,  M.  R. 
A  T.  R.  Co.  V,  Leverett,  28  Am.  &  Eag.  R.  Cas.  459,  48  Ark.  333, 3  S. 
W.  Rep.  50 ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Buck,  38  Am.  &  Eng. 
R.  Cas.  152,  116  Ind.  566,  19  N.  E.  Rep.  453,  2  L.  R.  A.  520,  23  Am. 
Law  Reg.  (N.  S.)  148;  Missouri  Pac.  R.  Co.  v.  Bond,  2  Tex.  Civ. 
App.  104,  20  S.  W,  Rep.  930 ;  West  v,  Manhattan  R.  Co..  24  J.  &  S. 
590,  1  N.  Y.  Supp.  519  ;  Texas  &  P.  R.  Co.  z/.  Hall,  83  Tex.  675, 19  S. 
W.  Rep.  121 ;  Texas  &  P.  R.  Co.  v.  Robertson,  82  Tex.  657,  17  S.  W. 
Rep.  1041. 

Complaints. — The  actions,  conduct,  and,  to  some  extent,  the  decla- 
rations of  a  person  immediately  after  an  injury  are  competent  as 
part  of  the  res  gestae.  If  the  person  who  claims  to  have  received  an 
injury  makes  no  complaint  in  reference  thereto;  that  fact  becomes 
pertinent  upon  the  question  of  fact,  and  where  that  evidence  is 
referred  to  for  the  purpose  of  showing  that  the  accident  did  not 
occur,  evidence  that  a  complaint  was  made  to  other  persons,  becomes 
pertinent  in  rebuttal.  Fuller  v.  Jamestown  St.  R.  Co.,  75  Hun  273, 
26  N.  Y.  Supp.  1078. 

Passenger  Alighting  at  Dangerous  Place. — The  plaintiff  alighted 
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from  one  of  defendant-s  trains,  on  which  he  was  a  passeng^er,  on  a 
dark  nigfht,  and  fell  against  a  pile  of  wood.  Within  fifteen  minutes 
after  the  accident,  while  lying  where  he  fell,  and  still  uttering  groans, 
and  exclamations  of  pain,  he  made  a  statement  to  one  who  assisted 
him,  that  the  conductor  made  him  get  off  where  he  fell.  Heldy  that 
this  statement  was  admissible  as  res  gesUe,  (Coli^ard,  J.,  dissent- 
ing.) International  &  G.  N.  R.  Co.  v.  Smith  (Tex.),  44  Am.  &  EJng. 
R.  Gas.  324,  14  S.  W.  Rep.  642. 

Death  by  Wrongful  Act— Negligence  and  Contributory  Negligence 
— Presumptions. — See  Strom  v.  Georgia  Railroad  &  Banking  Co.,  IS 
Am.  &  Bng.  R.  Cas.,  N.  S.,  2it\d  foot-note. 


Garner  et  aL 

V. 

Trumbull. 

(Circuit  Court  of  Appeals^  Eighth  Circuity  April  j^  iSgg,) 

Duty  to  Lookout  Where  Track  Is  Habitually  Used  by  Pedestrians.* 
— When,  for  a  considerable  period,  numerous  persons  have  been 
accustomed  to  walk  across  or  along  a  railroad  track  between  given 
points,  either  for  business  or  pleasure,  railroad  engineers  should  take 
notice  of  such  practice,  and  when  approaching  such  places,  must 
exercise  reasonable  care  to  avoid  injuring  them. 

Death  of  Child  on  Track — Contributory  Negligence  of  Parents.f — 
While  the  father  was  absent  from  home,  a'nd  the  mother  had  gone 
on  an  errand  a  short  distance,  their  two-year  old  child  escaped 
unobserved  from  a  yard,  where  he  had  been  left  with  their  other 
children,  the  eldest  of  whom  was  a  girl  eight  years  old,  and  in  such 
yard  a  neighbor,  a  man,  was  at  work,  and  was  killed  by  defendant's 
train.  Held^  that  whether  the  parents,  considering  their  station  in 
life,  were  guilty  of  contributory  negligence  was  a  question  for  the 
jury. 

♦See  noteSy  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  830  et  seq,  ;  13  Am.  & 
Eng.  R.  Cas.,  N.  S.,  631. 

fSee  Gunn  v.  Ohio  River  R.  Co.  (W.  Va.),  6  Am.  &  Eng.  R.  Cas., 
N.  S.,  275;  Dan  v.  Citizens*  St.  R.  Co.  (Tenn.),  10  Am.  &  Eng.  R. 
Cas.,  N.  S.,  880  and  notes ;  Ploof  v,  Burlington  Traction  Co.  {Vt.>, 
13  Am.  8l  Eng.  R.  Cas.,  N.  S.,  702,  and  notes j  p.  712  et  seq. 
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Error  by  plaintiffs  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Colorado.     Reversed. 

John  A,  Gordon  (A.  P.  Anderson^  on  the  brief),  for  plaintiffs 
in  error. 

Tyson  S,  Dtnes  and  £.  B,  Whitiedy  for  defendant  in  error. 

Before  Caldwell,  Sanborn,  and  Thayer,  Circuit  Judges. 

Thayer,  Circuit  Judge.  This  suit  was  brought  by  W.  A. 
Garner  and  Etta  Garner,  the  plaintiffs  in  error,  against  Prank 
Trumbull,  as  receiver  of  the  Union  Pacific,  Denver  &  Gulf 
Case  stated.         Railway  Company,  the  defendant  in  error,  to 

recover  damages  on  account  of  the  death  of  their 
minor  child,  John  C.  Garner,  who  was  run  over  and  killed  by 
a  train  which  was  being  operated  at  the  time  for  and  in  behalf 
of  the  receiver.  The  accident  occurred  in  Las  Animas  county, 
Colo.,  about  three  miles  from  the  city  of  Trinidad,  and 
between  that  city  and  a  town  called  **E1  Moro."  In  the 
immediate  vicinity  of  the  place  where  the  accident  occurred 
was  a  small  settlement  called  **Chilili.*'  The  train  which 
ran  over  the  child  was  a  coal  train,  consisting  of  a  locomotive, 
seven  empty  cars,  and  a  caboose.  The  complaint  alleged,  in 
substance,  and  there  was  evidence  tending  to  show,  that  the 
parents  of  the  child,  who  was  about  two  years  old,  lived  in  a 
house  which  was  about  256  feet  from  the  track  of  the  Union 
Pacific,  Denver  &  Gulf  Railway  Company;  that,  during  the 
temporary  absence  of  the  child's  mother  (she  having  gone  on 
an  errand  to  the  house  of  her  sister,  who  lived  about  a  quarter 
of  a  mile  distant),  the  child  strayed  away  from  home  and 
from  the  custody  of  those  in  whose  charge  it  had  been  left, 
and  got  on  the  railroad  track,  where  it  was  run  over  and 
killed ;  that  at  the  place  where  the  accident  occurred  the  track 
was  perfectly  straight,  so  that  the  child  might  have  been  seen 
from  the  direction  in  which  the  train  approached  for  a  dis- 
tance of  over  600  yards,  the  atmosphere  being  very  clear; 
and  that  the  track  at  that  place,  and  for  a  considerable  dis- 
tance in  either  direction  therefrom,  had  been  used  for  a  long 
time  by  the  people  and  villagers,  who  lived  in  considerable 
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aiumbsrs  along  the  right  of  way  and  on  both  sides  thereof, 
as  a  footpath  for  the  purpose  of  going  to  and  from  the  city  of 
*Trinidad,  and  to  and  from  their  work,  and  to  and  from 
-each  others'  houses,  either  on  business  or  as  visitors.  At 
the  conclusion  of  the  plaintiffs'  evidence,  and  without  the 
production  of  any  evidence  on  the  part  of  the  defendant,  the 
<:ourt  directed  a  verdict  in  favor  of  the  defendant,  which  is 
the  error  complained  of.  This  instruction  was  doubtless 
given  on  the  theory  that  the  child  was  a  trespasser  on  the 
track  of  the  railway  company ;  that  the  engineer  of  the  train, 
and  other  train  operatives,  on  that  account,  owed  the  child 
no  duty  until  they  saw  it ;  and  that  they  were  under  no  obli- 
gation to  anticipate  its  presence  on  the  track,  or  to  be  on  the 
lookout  either  for  it  or  other  persons  at  the  place  where  it 
was  run  over  and  killed.  There  are  some  adjudged  cases 
which  doubtless  support  such  a  view,  but  we  are  persuaded 
that  it  is  not  a  correct  rule,  as  applied  to  those  portions  of  a 
railroad  track  which  many  people  have  been  in  the  habit  of 
using  as  a  footpath  for  a  considerable  period,  without  objec- 
tion on  the  part  of  the  railway  company,  although  without 
any  express  license  to  do  so.  Train  operatives  ought  to  be 
required  to  take  notice  of  such  usages  and  of  conditions  which 
actually  exist,  and  to  regulate  their  actions  accordingly.  A 
proper  regard  for  the  safety  of  persons  and  property  intrusted 
to  their  charge,  and  for  human  life  in  general, 
should  impel  them  to  do  so.     When,  therefore,  whfrS'J^SSk'i? 

,  .  1         f  1  .     1  <•  Habitually  XJaed 

for  a  considerable  period ,  numerous  persons  have  ^y  pedeatrianB. 
been  accustomed  to  walk  across  a  railroad  track 
or  along  a  railroad  track  between  given  points,  either  for 
business  or  pleasure,  railroad  engineers  should  take  notice  of 
such  practice,  and,  when  approaching  such  places,  should  be 
required  to  exercise  reasonable  precautions  to  prevent  injuring 
them.  Knowing  the  usage  which  prevails,  they  may  reason- 
ably be  required  to  anticipate  the  probable  presence  of  per- 
:Sons  on  or  near  the  track  at  such  places,  and  to  be  on  the 
lookout  when  their  attention  is  not  directed  to  the  perform - 
mance  of  their  other  duties.     The  natural  impulses  of  a  per- 
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son  who  has  a  proper  regard  for  the  welfare  of  others  would 
prompt  him  to  thus  act.  In  the  case  of  Gulf,  C.  &  S.  F.  R- 
Co.  V.  Washington,  4  U.  S.  App.  121,  127,  129,  1  C.  C.  A. 
285,  and  49  Fed.  347,  this  court  applied  the  same  doctriner 
in  substance,  to  a  case  where  stock  had  been  killed  on  a 
railroad  track;  holding  that  in  a  country  where  great  num- 
bers of  cattle  ran  at  large,  and  the  owners  thereof  were  not 
bound  to  fence  them  in,  nor  railway  companies  to  fence  their 
tracks,  railroad  engineers  were  required  to  take  notice  of 
existing  conditions,  and  exercise  ordinary  care  to  discover 
stock  which  might  be  on  the  track,  and  that  they  were  justly 
chargeable  with  negligence  for  failing  to  do  so.  This  rule 
is  enforced  in  the  state  of  Colorado;  that  is  to  say,  it  is  held 
that  when  cattle  are  allowed  to  roam  at  large,  and  railroads 
do  not  fence  their  tracks,  railroad  engineers  are  bound  to  an- 
ticipate that  cattle  may  stray  on  the  track,  and  to  keep  a 
lookout  for  stock,  and  that  railroad  companies  may  be  held 
liable  to  the  owners  of  stock  for  a  failure  to  exercise  ordinary 
care  in  this  respect.  Railway  Co.  v.  Henderson,  10  Colo.  1, 
13  Pac.  910;  Railway  Co.  v,  Patterson,  4  Colo.  App. 
575,  577,  36  Pac.  913.  In  Cahill  z;.  Railway  Co.,  46  U.  S. 
App.  85-89,  20  C.  C.  A.  186,  and  74  Fed.  287,  the  court 
said  **that  in  places  on  railroad  tracks  where  people  are 
accustomed  to  come  and  go  frequently  in  considerable 
numbers,  and  where,  by  reason  of  such  custom,  their  presence 
upon  the  track  is  probable  and  ought  to  be  anticipated,  those 
in  charge  of  passing  trains  must  use  reasonable  precautions 
to  avoid  injury,  even  to  those  who,  in  a  strict  sense,  might 
be  called  trespassers.'*  And  in  the  case  of  Felton  v,  Aubrey, 
43  U.  S.  App.  278-296,  20  C.  C.  A.  445,  and  74  Fed.  359, 
the  court  of  appeals  for  the  Sixth  circuit  said  that  if  a 
railroad  company  **has  permitted  the  public  for  a  long  period 
of  time  habitually  and  openly  to  cross  its  track  at  a  particular 
place,  or  use  the  track  as  a  pathway  between  particular 
localities,  it  cannot  say  that  it  was  not  bound  to  anticipate 
the  presence  of  such  persons  on  its  track,  and  was  therefore 
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not  under  obligation  to  operate  its  trains  with  any  regard  to 
the  safety  of  those  there  by  its  license.'*  In  other  jurisdictions 
the  principle  has  also  been  enunciated  that  where  a  practice 
has  become  common  of  crossing  a  railroad  track  at  a  certain 
place,  or  using  it  as  a  pathway  between  certain  localities, 
and  such  practice  has  grown  up  with  the  implied  sailction 
of  the  railroad  company,  a  duty  is  imposed  upon  its  trainmen 
to  anticipate  the  probable  presence  of  pedestrians  at  such 
places,  and  to  exercise  ordinary  care  to  avoid  running  them 
down.  Taylor  z/.  Canal  Co.,  113  Pa.  St.  162-175,  8  Atl. 
43;  Barry  v.  Railroad  Co.,  92  N.  Y.  289-292;  Roth  v.  Depot 
Co.,  13  Wash.  525,  43  Pac.  641,  and  44  Pac.  253,  and  cases 
there  cited;  Frick  v.  Railway  Co.,  75  Mo.  595,  610;  Le  May 
V,  Railway  Co.,  105  Mo.  361,  16  S.  W.  1049. 

In  view  of  the  testimony  tending  to  show  the  extent  to 
which  the  track  at  the  place  where  the  accident  occurred  had 
been  used  by  the  public,  and  the  length  of  time  such  use  had 
continued,  we  think  it  was  the  province  of  the  jury  to  decide 
whether  such  use  had  not  been  of  such  long  standing  and 
of  such  a  nattire  as  to  impose  on  train  operatives, 
on  approaching  that  locality,  the  duty  of  anticipating  the 
probable  presence  of  persons  on  or  near  the  track,  and  of 
exercising  ordinary  watchfulness  to  avoid  injuring  them. 
And,  on  the  assumption  that  the  jury  would  have  found  that 
the  engineer  or  fireman  was  under  an  obligation  to  keep  a 
lookout  for  persons  who  might  be  on  or  ndar  the  track,  we 
are  also  of  opinion  that  the  testimony  concerning  the 
distance  at  which  the  child  might  have  been  seen  before  it 
was  run  over  (one  witness,  who  had  measured  the  dis- 
tance, saying  that  it  could  have  been  seen  for  2,300  feet) 
rendered  it  necessary  for  the  jury  to  determine  whether  the 
engineer  and  fireman  did  in  fact  exercise  ordinary  care  to 
discover  the  child. 

It  is  suggested  in  behalf  of  the  defendant  in  error  that    the 
instruction  given  by  the  trial  court  may  be  sustained  on  the 
15  (N  s)  A  &  EJ  R  Cas— 38 
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ground  that  the  parents  of  the  child  were  guilty  of  such  con- 
tributory negligence  as  precludes  a   recovery, 
?nTj5k§k?So2-      but  we  are  of  opinion  that  this  proposition    is 
ffence  o?pa?ento.  Untenable.      The    evidence    showed    that    the 

child's  father  was  absent  from  home  on  the  day 
of  the  accident;  that  the  mother,  as  before  stated,  had  gone 
on  an  errand  to  her  sister's  house,  a  short  distance  away ;  that 
the  child,  in  company  with  its  three  brothers  and  sisters, 
the  eldest  of  whom  was  a  girl  eight  years  old,  was  left 
playing  in  the  front  yard  of  the  parents'  house ;  and  that  a 
neighbor  of  the  family,  a  full-grown  man,  was  at  work  in  the 
same  yard  where  the  children  were  at  play.  The  child 
seems  to  have  escaped,  unobserved,  and  gone  on  the  railroad 
track,  some  256  feet  from  the  house.  On  this  state  of  facts, 
we  are  unwilling  to  say,  as  a  matter  of  law,  considering  the 
station  in  life  which  these  plaintiffs  appear  to  have  occupied, 
.that  they  were  guilty  of  contributory  negligence.  We  think 
that  this  issue,  like  the  others,  was  properly  one  for  the  jury. 
The  judgment  of  the  circuit  court  is  therefore  reversed,  and 
the  case  is  remanded  for  a  new  trial. 


Brague 

ft 

V. 

Northern  Cent.  Ry.  Co.  • 

{Supreme  Court  of  Pennsylvania^  July  ig^  iSgg.) 

Injury  to  Child  on  Track  near  Crossing— Duty  to  Trespassers.* — 
PlaintifiF,  a  boy  under  eight  years  of  age,  after  getting  a  pail  of 
water  from  defendant's  penstock,  at  a  public  crossing,  where  his 
family  and  other  residents  of  the  vicinity  had  been  accustomed  for 

♦See  Green  v.  Chicago  &  W.  M.  R.  Co.  (Mich.),  6  Am.  &  Eng.  R. 
Cas.,  N.  S.,  317,  and  note,  p.  318;  Louisville  &  N.  R.  Co.  v,  Vittitoe's 
Adm'r  (Ky.),  8  Am.  &  Eng-.  R.  Cas.,  N.  S.,  666,  and  nole,  p.  671; 
Mis<%ouri  Pac.  Ry.  Co.  v,  Prewitt  (Kan.),  13  Am.  &  Eng.  R.  Cas.,  N. 
S.,  807,  and  nole,  p.  814. 
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several  years  to  get  water,  without  objection  from  defendant,  in 
order  to  cross  in  the  rear  of  a  train,  walked  on  a  side  track,  and, 
when  about  30  feet  south  of  the  crossing,  was  struck  by  a  train 
backing  without  a  lookout  and  without  signals  over  the  crossing 
from  the  north.  Held^  that  there  could  be  no  recovery  for  plaintiff's 
injuries,  he  having  been  a  trespasser  upon  .  the  track,  and  defend- 
ant owing  him  no  duty  but  that  of  refraining  from  injuring  him 
through  wantonness  or  willfulness. 

Appeal   by    plaintiff    from     Bradford    county     court    of 
common  pleas.     Affirmed, 

The  opinion  of  the  court  below  on  denying  motion  to  take 
off  nonsuit  is  as  follows  (Albright,  P.  J.) : 

**On  the  28th  day  of  March,  1885,  the  plaintiff  was  injured 
while  he  was  walking  between  the  tracks  of  the  defendant's 
railroad  at  a  place  called  ^Carpenter's,*  by  being  struck  by  a 
moving  locomotive  with  a  tender  attached.  As  a  result  of  the 
injury,  he  lost  a  leg.  He  was  also  injured  in  the  back.  He 
was  then  seven  years  seven  months  and  twelve  days  old. 
This  action  for  damages  was  brought  to  February  term,  1897, 
and  was  tried  in  February,  1898.  The  court  was  of  the 
opinion  at  the  trial  that  plaintiff's  evidence  did  not  warrant 
a  finding  that  the  negligence  of  defendant's  employees 
caused  the  injury,  and  that  it  proved  that  plaintiff  was  a 
trespasser.  Consequently  a  nonsuit  was  entered  on  defend- 
ant's motion. 

**The  following  is  the  substance  of  the  testimony  bearing 
on  the  alleged  negligence  of  defendant,  and  of  plaintiff  being 
unlawfully  on  the  railroad  ;      *     *     * 

**Taking  the  evidence  at  its  strongest  in  plaintiff's  favor, 
the  facts  following  could  be  found  :  The  time  in  question  is 
March  28,  1885,  when  plaintiff  was  seven  years  seven 
months  and  twelve  days  old;  the  place,  Carpenter's,  in  the 
southeast  corner  of  Tioga  county.  The  course  of  defendant's 
railroad  is  north  and  south.  It  is  crossed  at  grade  by  a 
highway  wagon  road.  Plaintiff's  father's  house  was  situ- 
ated on  the  east  side  of  the  railroad,  about  thirty  rods  south 
of  the  crossing.  On  the  west  side  of  the  railroad,  within 
its  right  of  way,  about  seven  feet  outside  of  the  western  rail 
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of  the  tracks,  and  from  ten  to  eighteen  feet   south   from  the 

south  side  of  the  highway,  was  a  flow  of  water  out  of  a  pipe, 

called  in  this  trial  the  'penstock,' — formerly,  but  no  longer, 

used  by  the  defendant.     Plaintiff's  family  and  other  dwellers 

in  the  neighborhood  had  for  several  years  obtained  water  at 

the  penstock  without  objection  by  the  company.     About  six 

p.  m.  (still  daylight)  plaintiff  was  sent  from  his  home  by 

one  of  his  parents,  with  a  pail,  to  fetch  water  from   said 

penstock.     He  crossed  the  railroad  at  said  highway  crossing, 

— there   being    no    obstructions, — went  south,  on  the  west 

side  of  the  railroad,   to   the   penstock,  and   filled   his   pail. 

He  returned,  going  north,  on  the  west  side   of  the  railroad, 

to  the  highway  crossing ;  walked  along  it  onto  track.     Then 

he  found  a  freight  train — ^coal  and  flat  cars — standing  on  the 

main  or  middle  track,  headed  north,  about  four  cars  being 

still  south  of  the  crossing.     In  order  to  proceed   on  his  way 

home,  and  to  get  around  the  rear  of  the  train,     he    turned 

south,  and  walked  between  the  rails   in   the   middle  of  the 

western  track  or  siding  to  a  point  three  or  four  feet  south  of 

the  penstock,  from  fifteen  to  nineteen  feet  south  from  the 

highway,    when    he    was    struck  by  a   locomotive  with  a 

tender  attached,  backing  down  on  the  western  siding  from 

the  north,  beyond  the  crossing,  at  the   rate  of  six  miles  an 

hour,  and  was  injured.     His  injuries  resulted  in  the  loss  of  a 

leg.     He    was   also   injured  in  the    back.     The  locomotive 

with  the  tender  gave  no  warning  by  bell  or  whistle  when  it 

approached,    nor  was  any  one,  on  the  part  of  the   company, 

looking  out  to  see  whether  any  one  was  at  or  on  the  crossing. 

Plaintiff  says  that  in  returning  he  came  back  north   to  the 

highway  crossing.     The  only  other  witness  who  testified  on 

that   point    (Frank  Smith)    says   that   he    stepped   on  the 

track, — right  on  the  track  from  the  penstock, — and   walked 

down    the    track.      The  freight    train    was    moving    north 

slowly  when    the   locomotive   and  tender  backed   over   the 

highway  crossing.     None  of    those   operating  the   'pusher' 

engine  saw  the  plaintiff  before  he  was  struck. 

"It  was  said  by  Mr.  Justice  Strong  in  Railroad  Co.    v. 
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Hummell,  44  Pa.  St.  375  :  *It  is  time  it  should  be  under- 
stood in  this  state  that  the  use  of  a  railroad  track,  cutting,  or 
embankment  is  exclusive  of  the  public  everywhere,  except 
where  a  way  crosses  it.'  The  same  doctrine  has  been  reit- 
erated again  and  again  in  subsequent  cases.  In  Mulherrin 
z;.  Railroad  Co.,  81  Pa.  St.  366,  it  was  said:  ^Except  at 
crossings  where  the  public  have  a  right  of  way,  a  man  who 
steps  his  foot  upon  a  railroad  track  does  so  at  his  peril. 
The  company  has  not  only  a  right  of  way,  but  it  is  exclusive 
at  all  times  and  for  all  purposes.'  Many  other  cases  might 
be  referred  to,  were  it  necessary.  Justice  Paxson,  in  Cauley 
V.  Railway  Co.,  95  Pa.  St.  398,  2  Am.  &  Eng.  R. 
Cas.  4:  *The  company  owes  no  duty  to  the  father 
of  a  child  of  tender  years  trespassing  upon  its  road, 
nor  to  the  child  itself;'  In  'Moore  v.  Railroad  Go., 
99  Pa.  St.  301,  it  was  said  in  the  course  of  the  opinion : 
*The  circumstance  that  the  trespasser  in  this  instance  was  a 
boy  ten  years  of  age  cannot  affect  the  application  of  the  rule. 
The  defendant  owed  him  no  greater  duty  than  if  he  had  been 
an  adult.'  'A  child  between  seven  and  eight  years  of  age 
may  be  a  trespasser,  and  subject  to  the  rules  of  law  relating 
to  trespassers.  To  enable  a  trespasser  to  recover  for  an 
injury,  he  must  do  more  than  show  negligence, — it  must 
appear  there  was  wanton  or  intentional  injury  inflicted  on 
him  by  the  owner.'  Gillespie  v,  McGowan,  100  Pa.  St.  144. 
See,  also,  Gillis  v.  Railroad  Co.,  59  Pa.  St.  129. 

**Plainti£f's  counsel  urge  that  the  principles  above  referred 
to  do  not  apply  to  this  case.  These  are  the  reasons  they 
advance  to  support  their  said  view  :  ( 1 )  *The  defendant  had 
permitted  six  families,  including  the  family  of  the  plaintiff,  to 
get  water  at  the  penstock  on  its  premises,  dangerously  near 
the  rail  of  their  track,  for  twelve  years.  This  was  equivalent 
to  a  license  or  permission,  so  that  the  boy  (the  plaintiff),  only 
seven  years  of  age,  when  at  the  penstock,  although  on  the 
defendant's  track,  was  not  a  trespasser.  Being  on  their  road, 
he  had  a  right  to  get  off.  The  water  was  brought  and  allowed 
to  run  on  the  defendant's  road  in  such  a  manner  as  to  be  an 
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invitation  to  those  families  to  get  water  there.'  (2)  *The 
boy  was  injured  at  a  crossing.  He  was  in  the  crossing,  and 
stepi>ed  out  of  it  because  the  defendant  was  occupying  it. 
He  was  so  near  the  crossing  that  the  employees  of  the 
defendant  could  not  have  observed  the  crossing  as  they  should 
have  done,  without  seeing  the  boy.  If  they  did  not  see  him. 
they  were  not  looking  out  at  the  crossing  as  they  should  have 
done.  If  they  did  see  hira,  they  should  have  warned  him.' 
(3)  'The  boy  did  not  coipe  suddenly  upon  the  track,  in  front 
of  the  engine.  He  was  on  the  railroad  when  at  the  penstock. 
He  was  in  plain  view  of  those  on  the  engine  from  the  time  it 
came  in  on  the  side  track.  Others  saw  the  boy  on  the  track 
long  enough  to  try  to  call  the  attention  of  the  employees  on 
the  engine  to  the  danger  of  running  over  him.  Had  there 
been  a  signal  of  warning  given  upon  approaching  the  crossing, 
the  boy,  if  not  actually  in  the  crossing  at  the  time,  would 
have  been  so  near  he  must  have  heard  it.  Had  the  brakeman 
been  on  the  rear  of  the  tender,  looking  out,  as  he  should  have 
been,  when  they  approached  that  crossing  and  penstock,  as 
the  engineer  said  at  the  time,  the  boy  would  not  have  been 
injured.'  (4)  *The  boy  was  not  injured  on  the  main  track, 
where  the  cars  ran  fast  and  were  dangerous.  A  child  could 
not  be  supposed  to  expect  an  engine  to  come  on  him  on  the 
side  track.  The  employees  of  the  company  ought  to  have 
known  that  it  was  grossly  dangerous  for  them  to  run  their 
engine  backward,  without  a  lookout,  down  the  side  track, 
where  children  had  been  getting  water  for  12  years.  Duty  to 
the  public  required  the  defendant  to  operate  its  road  with 
great  care  at  the  place  where  the  boy  was  injured,  for  they 
should  have  known  that  children  would  not  be  likely  to  expect 
them  with  their  engine  running  on  the  side  track.'  (5)  *The 
boy,  Emory  Brague,  was  not  * 'walking  on  the  track,"  in  the 
sense  in  which  the  term  is  used  by  the  courts  of  this  state. 
He  was  crossing  the  track.  True,  to  do  so,  he  was  walking 
down  the  side  track  to  get  around  the  freight  train  across  the 
track.' 

**If  the  penstock  had  bsen   on  or  between  the  tracks,  said 
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first  reason  would  have  been  valid.  The  question  of  license 
to  take  water,  and  care  for  those  obtaining  water,  atid  going 
to  and  fro  for  that  purpose,  would  have  to  be  submitted  to  the 
jury.  Then  there  probably  would  have  been  a  path  to  the 
fountain  visible.  But  the  penstock  was  seven  feet  to  the  west 
of  the  westernmost  rail.  A  person  getting  water  at  it,  while 
waiting  for  a  ve.ssel  to  fill,  was  in  no  danger  of  being  struck 
by  a  passing  train.  There  was  no  path  across  the  track 
leading  to  it,  but  those  getting  water  there  passed  up  and 
down  on  the  west  side.  It  has  not  been  shown  that  those 
living  on  the  east  walked  across  the  railroad  at  a  place  other 
than  the  highway  crossing.  It  is  assumed  that  plaintiff's 
counsel  do  not  adopt  the  version  of  Frank  Smith,  that  the 
plaintiff  stepped  at  once  from  the  penstock  on  the  track,  and 
walked  down  the  track,  but  that  of  the  plaintiff,  who  testified 
that  in  returning  he  went  by  way  of  the  crossing.  If  the 
former  version  were  accepted,  plaintiff  would  have  no  case 
bearing  discussion.  As  to  the  second  reason,  plaintiff's 
estimate  of  the  distance  from  the  crossing  to  the  place  he  was 
struck  is  15  to  19  feet.  The  other  witnesses  say  the  distance 
was  greater,  and  it  seems  it  was  greater.  He  was  not  injured 
in  the  highway  crossing.  Those  running  the  pusher  were  not 
required  to  look  out  for  trespassers  on  the  track.  It  is  not 
alleged  that  they  saw  plaintiff  on  the  track  and  recklessly  ran 
him  down.  The  argument  that  if  the  persons  operating  the 
locomotive  had  observed  the  crossing,  where  plaintiff  was  not, 
they  could  not  have  failed  to  see  him  to  the  south  of  the 
crossing,  where  he  had  no  right  to  be,  requires  no  answer. 
The  defendant's  duty  was  not  to  watch  for  trespassers  on  the 
track  away  from  the  crossing.  What  has  just  been  said 
answers,  also,  said  third  reason.  As  to  the  fourth,  it  must 
be  said  that  the  defendant's  rights  in  the  use  of  the  side  track 
were  the  same  as  to  the  main  track.  As  to  the  fifth  reason, 
the  cause  of  plaintiff's  being  where  he  had  no  right  to  be  is 
immaterial.  Defendant  did  not  place  him  where  he  was. 
The  traveler  on  a  highway,  who  finds  it  blocked  at  a  railroad 
grade  crossing  by  a  standing  train,  is  not  thereby  justified  in 
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walking  or  driving  on  the  track  to  go  around  it.  If  the 
obstruction  is  reasonably  necessary,  and  not  for  an  unreason- 
able length  of  time,  no  one  can  successfully  find  fault  with  it. 
In  this  case  the  obstruction  existed  for  but  a  short  time.  If 
plaintiff  had  waited  a  minute,  the  freight  train  would  have 
cleared  the  crossing.  At  most,  but  four  of  the  rear  cars  were 
below  the  crossing.  All  who  testify  on  the  point  say  that  the 
freight  train  was  moving  slowly  when  the  pusher  passed  the 
crossing.  If  the  obstruction  is  unwarranted,  the  remedy  is  a 
demand  for  damages,  or  a  public  prosecution. 

* 'Among  the  cases  relied  on  by  the  plaintiff's  counsel  are 
the  following :  Kay  v.  Railroad  Co.,  65  Pa.  St.  269  :  In  that 
case  the  railroad  company  had  permitted  its  siding  in  the  city 
to  be  used  by  the  public  so  that  a  well-worn  footpath  was 
plainly  visible.  The  person  injured  was  a  child  19  months 
old.  The  injury  was  occasioned  by  detaching  a  car  from  an 
engine,  and  sending  it  around  a  curve  on  a  down  grade, 
unattended  by  a  brakeman.  It  was  held  error  to  enter  judg- 
ment for  defendant  non  obstante  veredicto,  on  the  alleged 
ground  that  the  child  was  a  trespasser.  The  case  of  Railroad 
Co.  V.  Troutman,  11  Wkly.  Notes  Cas.  453,  also  cited,  resem- 
bles Kay  V,  Railroad  Co.  It  was  also  the  case  of  an  injury 
to  a  child  while  crossing  a  railroad  by  a  common  and  well- 
worn  footpath.  The  same  may  be  said  of  Taylor  v.  Canal 
Co.,  113  Pa.  St.  162,  8  Atl.  43.  Railroad  Co.  v.  James,  1 
Wkly.  Notes  Cas.  68  :  Here  a  verdict  based  on  the  finding 
that  defendant  was  negligent,  and  plaintiffs  not  negligent, 
was  sustained  on  the  ground  that  defendant  violated  a  city 
ordinance  limiting  the  speed  of  trains  through  the  city,  and 
that  the  unlawful  speed  caused  the  injury.  The  person  killed 
was  a  child  eighteen  months  old.  At  the  place  he  was  injured 
there  was  no  highway.  The  ordinance  prohibited  running 
more  than  five  miles  an  hour.  The  father  of  the  child  (one 
of  the  plaintiffs)  testified  that  he  ran  to  save  the  child,  and 
that,  if  the  train  had  been  going  only  five  miles  an  hour,  he 
could  have  saved  the  child.  Railroad  Co.  v,  Lewis,  79  Pa. 
St.  33  :     In  that  case  it  was  held  that  where  a  train  was  run 
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through  a  city,  where  people  frequently  crossed  the  tracks, 
at  a  high  rate  of  speed,  there  being  no  city  ordinance  limiting 
the  rate,  said  facts  required  a  submission  of  defendant's  neg- 
ligence to  the  jury.  The  rate  of  speed  was  found  to  be 
incompatible  with  public  safety,  under  the  circumstances. 
Works  Co.  V.  Orr,  83  Pa.  St.  332  :  There  an  appliance  at 
defendant's  manufactory  which  caused  the  injury  was  spe- 
cially dangerous.  There  was  recklessness  which  partook  of 
wantonness.  Gillespie  v.  McGowan,  100  Pa.  St.  144.  To 
the  same  effect  is  Schilling  v.  Abernethy,  112  Pa.  St.  437,  3 
Atl.  792.  The  principle  decided  cannot  possibly  apply  here. 
The  authority  of  Works  Co.  z/.  Orr  was  explained  and  re- 
stricted in  Gillespie  v,  McGowan,  supra^  and  in  Rodgers  v. 
Lees  (Pa.  Sup.)  21  Atl.  399.  Railroad  Co.  v.  Morgan,  3 
Wkly.  Notes  Cas.  137  :  There  the  question  was  concerning 
the  duty  of  an  engineer  to  stop  his  train  when  a  child  was 
seen  on  the  track.  Here  no  such  question  arises.  Nothing 
found  in  said  cases  referred  to  by  the  plaintiff's  counsel 
establishes  that  the  defendant  owed  plaintiff  a  duty  at  the 
time  and  place  he  was  injured.  Substantially,  that  is  the  only 
question  before  the  court  at  this  time. 

The  court  is  still  of  the  opinion  that  the  plaintiff  cannot 
recover,  because  the  plaintiff  was  a  trespasser,  and  the  rail- 
road company  was  not  under  obligation  to  watch  for  and  have 
a  care  for  persons  at  the  place  plaintiff  was  injured,  and  he 
was  not  seen  by  defendant's  employees.  No  cause  of  action 
could  be  found  by  a  jury." 

D,  C,  De  Witt,  for  appellant. 
W.  T,  Davies,  for  appellee. 

Green,  J.  The  plaintiff  and  all  his  witnesses  who  speak 
upon  the  subject  testify  that  the  plaintiff,  at  the  time  he  was 
struck  by  the  engine,  was  walking  upon  the  track  of  the  rail- 
road, in  between  the  rails,  and  along  the  track.  He  was  not 
at  the  highway  crossing,  but  some  20  feet  away  from  it, 
according  to  his  own  testimony,  and  about  35  or  40  feet  dis- 
tant, according  to  the  testimony  of  McCaslin,  one  of  his  wit- 
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nesses.  The  engine  was  moving  very  slowly, — about  five 
or  six  miles  an- hour.  Smith,  another  of  the  plaintiff's  wit- 
nesses, who  was  on  the  ground,  and  saw  the  whole  occur- 
rence, testified:  **I  saw  the  accident.  I  was  just  across  the 
track,  opposite  the  penstock.  I  was  standing  near  the  rail- 
road where  it  goes  into  the  main  road  at  the  crossing. 
*  *  *  .Pusher  engine  was  running  very  slow, — should 
say,  not  faster  than  five  miles  an  hour.  The  boy  was  picked 
up  right  near  the  Drovlesky  shanty.  When  he  was  hit  he 
was  walking  down  the  track  with  his  water, — ^between  the 
rails  of  the  siding.  I  locate  him  when  he  was  hit, — prob- 
ably twelve  or  fifteen  feet  from  the  penstock.  Saw  the  boy 
at  tjie  penstock, — saw  him  start.  From  the  penstock  he 
stepped  down  on  the  track, — walked  right  on  the  track  from 
the  penstock  (am  sure  about  that),  and  walked  down  the 
track  to  get  around  this  train.'*  Another  witness  for  the 
plaintiff  (McCaslin)  said  :  *' There  was  a  freight  train  there  at 
the  time  of  the  accident.  It  extended  over  the  road  three  or  four 
cars  below  the  crossing.  It  started  up — it  was  just  nicely 
on  a  move,  just  pulling  up — as  the  pusher  went  back  over 
the  crossing.  *  *  *  At  the  time  the  plaintiff  was  injured, 
the  train  was  moving  north  on  the  main  track.  It  required 
about  four  cars  to  have  passed,  before  the  train  would  have 
passed  the  crossing.  It  would  have  taken  a  little  more  than 
a  minute, — a  little  longer  than  that."  This  freight  train  was 
moving  on  the  main  track  over  the  crossing,  and  it  was  to 
get  around  this,  according  to  Smith,  that  the  plaintiff  walked 
down  on  the  siding.  Had  he  waited  this  very  brief  space  of 
time, — a  single  minute, — he  could  have  crossed  in  perfect 
safety.  He  had  gone  from  his  father's  house  a  few  moments 
before,  to  the  penstock,  to  get  a  pail  of  water.  The  penstock 
was  about  seven  feet  from  the  nearest  rail  of  the  track.  He 
was  asked  by  his  own  counsel :  *'Q.  After  you  got  the  pail  of 
water  and  started  to  go  home,  state  what  you  did.  A.  I  went 
back  up  into  the  public  highway,  and  started  down  the  sid- 
ing. Q.  Why  did  you  start  down  the  siding?  A.  Because 
there    was   a  train   across  the   crossing.     *    *     *     q^  You 
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say  you  started  down  the  siding.  What  happened  then? 
A.  I  got  struck  with  an  engine.*'  On  cross-examination 
he  was  asked:  **Q.  Then,  when  you  left  the  roadway  you 
went  on  the  siding?  A.  Yes,  sir.  Q.  And  walked  down 
the  siding?  A.  Yes,  sir.  Q.  Going  south?  A.  Yes,  sir. 
Q.  On  the  siding?  A.  Yes,  sir.  Q.  Between  the  rails  of 
the  siding?  A.  Yes,  sir.  Q.  About  where  on  the  track  were 
you  walking, — as  to  the  middle  of  the  track,  or  by  the  side? 
A.  In  the  middle,  between  the  rails.**  There  was  other 
testimony  to  the  same  effect. 

It  was  therefore  firmly  established  by  tbe  testimony  of  the 
plaintiff  and  his  witnesses  that  he  went  upon  and  walked  on 
the  track  of  the  railroad  voluntarily  and  of  his  own  accord, 
without  the  least  necessity  or  occasion  for  his  so  doing, 
without  any  permission  to  do  so  from  any  agent  of  the  defend- 
ant, and'without  walking  upon  any  beaten  track,  or  upon 
any  path  or  footwalk  of  any  kind.  Under  all  our  decisions, 
he  was  a  clear  trespasser  upon  the  track  at  the  time  and 
place  where  he  was  hurt,  and  most  clearly  has  no  right  of 
recovery.  As  far  back  as  Railroad  Co.  v.  Hummell,  44  Pa. 
St.  375, — in  1863, — this  doctrine  was  announced  and  enforced 
in  the  case  of  a  child  seven  years  old,  and  in  circumstances 
far  more  favorable  to  a  recovery  than  in  the  present  case, 
and  the  rule  then  adopted  has  been  always  adhered  to  and 
followed  from  that  day  to  this.  In  view  of  the  earnest  con- 
tentions of  the  learned  counsel  for  the  appellant  in  the 
present  case,  it  may  be  well  enough  to  repeat  some  of  the 
reasoning  upon  which  the  decision  in  Railroad  Co.  v, 
Hummell  was  founded.  The  opinion  of  this  court  was 
delivered  by  the  distinguished  jurist,  Mr.  Justice  Strong. 
In  the  course  of  the  opinion  he  said  :  **But  if  the  use  of  a 
railroad  is  exclusively  for  its  owners,  or  those  acting  under 
them,  if  others  have  no  right  to  be  upon  it,  if  they  are 
wrongdoers  whenever  they  intrude,  the  parties  lawfully 
using  it  are  under  no  obligations  to  take  precautions  against 
possible  injuries  to  intruders  upon  it.  Ordinary  care  they 
must  be  held  to,  but  they  have  a  right  to  presume,  and  to  act 
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on  the  presumption,  that  those  in  the  vicinity  will  not  violate 
the  laws, — will  not  trespass  upon  the  right  of  a  clear  track; 
that  even  children  of  tender  age  will  not  be  there,  for,  though 
they  are  personally  irresponsible,  they  cannot  be  upon  the 
railroad  without  a  culpable  violation  of  duty  by  their  parents 
or  guardians.  Precaution  is  a  duty  only  so  far  as  there  is 
reason  for  apprehension.  No  one  can  complain  of  want  of 
care  in  another  where  care  is  only  rendered  necessary  by  his 
own  wrongful  act.  It  is  true  that  what  amounts  to  ordinary 
care  under  the  circumstances  is  generally  to  be  determined 
by  the  jury.  Yet  a  jury  cannot  hold  parties  to  a  higher 
standard  of  care  than  the  law  requires,  and  they  cannot  find 
anything  negligence  which  is  less  than  a  failure  to  discharge 
a  legal  duty.  If  the  law  declares,  as  it  does,  that  there  is  no 
duty  resting  upon  any  person  to  anticipate  wrongful  acts 
in  others,  and  to  take  precautions  against  such  acts,  then  the 
jury  cannot  say  that  a  failure  to  take  such  precautions  is  a 
failure  in  duty,  and  negligence.  Such  is  this  case.  The 
defendants  had  no  reason  to  suppose  that  either  man, 
woman,  or  child  might  be  upon  the  railroad  where  the  acci- 
dent happened.  They  had  a  right  to  presume  that  no  one 
would  be  on  it,  and  to  act  upon  the  presumption.  Blowing 
the  whistle  of  the  locomotive,  or  making  any  other  signal, 
was  not  a  duty  owed  to  the  persons  in  the  neighborhood; 
and  consequently  the  fact  that  the  whistle  was  not  blown,  nor 
a  signal  made,  was  no  evidence  of  negligence.  Were  it  worth 
while,  abundant  authority  might  be  cited  to  show  that  the 
law  does  not  require  any  one  to  presume  that  another  may  be 
negligent, — much  less,  to  presume  that  another  may  be  an 
active  wrongdoer.  *  *  *  There  is  as  perfect  a  duty  to 
guard  against  accidental  injury  to  a  night  intruder  into  one's 
bedchamber  as  there  is  to  look  out  for  trespassers  upon  a 
railroad  where  the  public  has  no  right  to  be.  And  the  rule 
must  be  the  same  whether  the  railroad  is  in  the  vicinage  of 
many  or  few  inhabitants.  In  the  one  case  as  in  the  other, 
going  upon  it  is  unlawful,  and  therefore  need  not  be 
expected.'*     The  whole  of  this  reasoning  is  applicable  to  the 
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present  case,  and  controls  it.  In  Mulherrin  v.  Railroad  Co., 
81  Pa.  St.  365,  we  held  that,  where  a  person  goes  on  a  track, 
he  cannot  recover  from  the  company,  except  for  wanton 
injury,  although  the  negligence  of  the  company's  agent  con- 
tributed to  the  result.  In  the  opinion  we  said  :  * 'Except  at 
crossings  where  the  public  have  a  right  of  way,  a  man  who 
steps  his  foot  upon  a  railroad  track  does  so  at  his  peril. 
The  company  have  not  only  a  right  of  way,  but  such  right 
is  exclusive,  at  all  times  and  for  all  purposes.  This  is 
necessary  not  only  for  the  proper  protection  of  the  company's 
rights,  but  also  for  the  safety  of  the  traveling  public.'*  In 
Moore  v.  Railroad  Co.,  99  Pa.  St.  301,  we  said :  **The  cir- 
cumstance that  the  trespasser  in  this  instance  was  a  boy  ten 
years  of  age  cannot  affect  the  application  of  the  rule.  The 
defendants  owed  him  no  greater  duty  than  if  he  had  been  an 
adult.  They  are  not  subject  to  an  obligation  to  take  pre- 
cautions against  any  class  of  persons  who  may  walk  on  and 
along  their  tracks.  In  Railroad  Co.  v.  Hummell,  44  Pa.  St. 
375,  the  rule  was  applied  to  the  case  of  a  child  seven  years 
old.  And  so,  also,  in. the  latest  case  of  the  kind  that  has 
been  before  us  (Cauley  z/.  Railway  Co.,  95  Pa.  St.  398,  2 
Am.  &  Eng.  R.  Cas.  4),  the  rule  was  in  no  wise  relaxed, 
although  the  person  injured  was  a  boy  of  tender  years." 
We  have  applied  the  rule  in  many  other  cases  of  children, 
but  it  is  not  necessary  to  cite  them,  as  there  is  no  dispute 
about  the  law.  The  appellant,  however,  claims  that  there 
are  several  considerations  which  take  this  case  out  of  the 
ordinary  rule.  These  are  all  fully  considered  and  answered 
in  the  opinion  of  the  learned  court  below  on  the  motion 
to  take  off  the  nonsuit,  and  we  do  not  consider  them  of 
sufficient  force  to  make  any  extended  answer  to  them 
now.  We  concur  entirely  with  the  court  below,  and  for 
the  reasons  stated  in  the  opinion  in  the  decision  refusing 
to  take  off  the  nonsuit.  The  permission  to  the  neighbors 
to  take  water  from  the  penstock  cannot  possibly  be 
regarded  as  a  permission  to  any  one  to  walk  on  the  tracks. 
The   boy  was   not  at   or  on   the    crossing    when  he    was 
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away.  True,  in  one  part  of  his  testimony  he  gives  as  a  rea- 
son for  not  looking  that  the  pile  of  slabs  would  have  prevented 
him  from  seeing  had  he  looked.  But  that  could  only  be 
true  before  he  had  passed  the  east  end  of  the  slab  pile.  It  is 
undisputed  that  the  slab  pile  terminated  15  feet  west  of  the 
switch  track,  and  was  upon  lower  ground  than  the  traveled 
portion  of  Second  street.  The  map  in  evidence,  made  by  the 
county  surveyor  of  the  county  in  which  Hastings  is  situated, 
shows  the  streets  and  railway  tracks  in  question,  and  was 
made  upon  a  regular  scale,  and  gives  the  distances.  Its  ac- 
curacy is  conceded.  From  that  map  and  the  evidence 
in  the^  record  it  conclusively  appears  that  before  the 
plaintiff  reached  the  Stillwater  track  he  could  have 
seen  down  the  Levee  track  a  distance  of  170  feet 
from  the  center  of  Second  street  in  that  track;  and 
that,  as  he  moved  east  on  that  street,  the  distance  he  could 
see  down  that  track  gradually  increased.  By  such  failure 
to  look  the  plaintiff  was  guilty  of  contributory  negligence,  and 
hence  a  verdict  should  have  been  directed  in  favor  of  the 
defendant.  The  reasons  for  such  rule  have  been  stated  so 
frequently    by    this     court    as  not   to     require  repetition. 

Schneiders.  Railway  Co.,  99  Wis.  385,  386,  75 
prtfiteSini         N.  W.  169,  and  cases  there    cited:  Cawley  v. 

Sorsea— Failure 

ta^cSif^' ^''''"   Railway  Co.,  101  Wis.  145,  77  N.  W,  179.     But 

there  is  a  still  more  serious  objection  to  allow- 
ing this  verdict  to  stand.  It  is  undisputed  that  the  injury  to 
the  plaintiff  was  the  result  of  his  team  becoming  frightened  and 
running  away.  The  team  took  fright,  apparently,  by  reason 
of  the  approaching  car  and  engine.  The  engine  was  faced 
to  the  northwest,  and  was  pushing  a  box  car  up  the  I<evee 
track  towards  the  depot.  There  was  only  the  one  car  and 
engine.  Just  before  or  at  the  time  the  engine  reached  the 
junction  of  the  Levee  track  and  the  Stillwater  track,  it 
stopped,  as  usual,  in  order  that  the  switch  connecting  the 
Levee  track  with  the  main  track  in  front  of  the  depot  should 
be  adjusted.  From  the  place  where  the  engine  so  stopped 
to  the  center  of  Second  street  on  the  Levee  track  was  95  feet. 
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In  Other  words,  the  engine  and  box  car  stopped  before  the 
box  car  reached  the  north  line  of  Second  street.  The  only 
negligence  of  the  defendant  alleged  or  claimed  was  the  failure 
of  the  flagman  to  give  to  the  plaintiff  timely  notice  and 
warning  of  the  approach  of  the  car  and  engine,  and  that  the 
speed  of  the  car  and  engine  was  greater  than  allowed  by  the 
city  ordinance.  True,  as  indicated,  the  plaintiff  after  testi- 
fying that  he  did  not  see  the  train  until  he  got  onto  the  main 
track,  and  then  it  was  2  rods  from  him,  was  recalled  the  next 
day,  and  testified  that  when  he  crossed  the  Levee  track, 
which  was  a  few  feet  west  of  the  main  track,  the  train  was 
10  or  12  feet  from  him.  From  this  it  might  be  inferred 
that  the  engine  and  car  actually  crossed  Second  street  at  the 
time.  But  the  most  charitable  view  to  be  taken  of  his  testi- 
mony  is  that  suggested  by  reading  it,  and  that  is  that  he  was 
so  busy  hanging  on  to  his  team,  and  keeping  himself  on  the 
hounds  and  reach  of  his  wagon,  that  he  gave  little  or  no 
attention  to  the  engine  and  car.  The  plaintiff's  witness 
Arnold  testified  that  when  he  got  on  the  main  track  the  car 
and  engine  was  six  or  eight  rods  away,  and  that  he  heard 
it  blowing  off  steam.  Several  witnesses*  including  the  three 
trainmen,  swore  positively  that  the  engine  and  car  stopped 
before  reaching  the  crossing;  and  the  trainmen  testify  that 
when  the  teams  were  crossing  over  the  railroad  tracks  the 
engine  and  car  were  near  the  stable  designated  on  the  map 
as  433  feet  from  the  center  of  Second  street,  on  the  Levee 
track.  We  think  it  is  established  by  the  undisputed 
evidence  that  the  engine  and  car  came  to  a  dead  stop,  as 
usual,  before  reaching  Second  street.  Certainly  the  evidence 
is  insufficient  to  support  a  verdict  that  they  did  not  stop. 
Flaherty  z;.  Harrison,  98  Wis.  559,  74  N,  W.  360.  These 
facts  raise  the  question  whether  negligence  of  the  defendant 
can  be  predicated  on  the  failure  of  its  flagman  to  stop  the 
plaintiff  and  Arnold  from  crossing,  or  notify 
and  warn  them  that  a  switch  engine  and  car  SS^nESiSraad. 
were  coming  on  the  Levee  track,  but  were 
going  to  stop  before  crossing  Second  street.     In  other  words, 
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is  it  incumbent  upon  railroads  to  notify  travelers  at  street 
crossings  whenever  there  is  a  switch  engine  operating  in  the 
vicinity?  This  court  held  10  years  ago  **thatitwas  error 
to  refuse  to  instruct  the  jury  that  there  was  no  evidence  of 
negligence  in  the  operation  of  defendant's  locomotive,  which 
was  engaged  in  switching  cars  near  a  street  crossing,  and 
that  the  same  was  not  attended  by  unusual  and  unnecessary 
noises,  when  the  plaintiff's  team  became  frightened,  and  ran 
away,  causing  the  injuries  complained  of."  Abbot  v. 
Kalbus,  74  Wis.  504,  43  N.  W.  367.  As  stated  by  Mr. 
Justice  Winslow  in  a  later  case :  **The  right  to  operate  a 
railroad  includes  the  right  to  make  the  usual  noises  incident 
to  the  movement  of  its  engines  and  trains,  and  it  is  matter 

of  common  knowledge  that  the  exhausting  of 
uS?aiMS?e^ent  steam  from  the  cylinder  cocks   is   one   of  the 

noises  very  frequently  accompanying  the 
movement  of  engines.*'  Cahoon  v.  Railway  Co.,  85 
Wis.  572,  55  N.  W.  901.  Such  rulings  have  been  sanctioned 
in  still  later  cases.  Bishop  v.  Railway  Co.,  92  Wis.  144, 
145,  65  N.  W.  733;  Flaherty  v,  Harrison,  98  Wis.  559,  74 
N.  W.  360;  Dewey  «/.  Railway  Co.,  99  Wis.  457,  458,  75  N. 
W.  74.  A  prominent  text  writer  states  the  rule  thus:  **A 
railroad  company  is  not  liable  for  injuries  resulting  from 
horses  becoming  frightened  upon  a  highway  at  the  mere 
sight  of  its  trains,  or  the  noises  necessarily  incident  to  the 
running  of  trains  and  the  operation  of  the  road."  3  Elliott, 
R.  R.  §  1264,  citing  a  large  number  of  cases.  What  is  said 
in  Ransom  v.  Railway  Co.,  62  Wis.  178,  22  N.  W.  147, 
inconsistent  with  the  rules  of  law  stated,  must  be  regarded 
«     ^.  ^.  ,        as   overruled.     There   is  no   reliable    evidence 

Speed  in  Vlola- 

-pro°iim2S*''*'*  that    the    engine    was     running     faster    than 

eight  miles  an  hour;  and,  even  if  there 
had  been,  that  was  not  the  proximate  cause  of  the 
injury.  The  proximate  cause  of  the  injury  was,  manifestly, 
the  fright  of  the  team.  As  a  verdict  should  have  been 
directed  in  favor  of  the  defendant,  it  is  unnecessary  to  deter- 
mine whether  it  was  error  to  refuse  the  instructions  requested 
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The    judgment   of    the    circuit  court    is  reversed,    and   the 
cause  is  remanded  for  a  new  trial. 


NOTES. 

Accidents  at  Crossings— Failure  to  Stop,  Look  and  Listen.— See 
generallj  Bond  v,  Lake  Shore,  etc.,  Ry.  Co.,  12  Am.  &  Kng-.  R.  Cas., 
N.  S.,  447,  2l.x\6.  foot-note. 

Frightening  Horses. — See  g-enerally  Weil  v,  St.  Louis  S.  W.  Ry.. 
Co.,  9  Am.  &  Eng-.  R.  Cas.,  N.  S.,  721,  and  notes ^  724,  et  seq. 

Same— Incidents  of  Ordinary  Operation  of  Trains.— See  Dewey  v, 
Chicag-o,  etc.,  Ry.  Co.,  11  Am.  &  Eng*.  R.  Cas.,  N.  S.,  275,  and/(7(7/- 
note.    See  also  notes ^  5  Am.  &  Engf.  R.  Cas.,  N.  S.,  282,  et  seq. 

Speed  in  Violation  of  Ordinance. — See  Chicago  &  A.  R.  Co.  v. 
Winters,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  93,  and  notes^  103. 


Louisville  &  N.  R.  Co. 

V, 

Smith. 

{Court  of  Appeals  of  Kentucky^  Oct,  27,  i8gg,) 

Crossing  Signals — Duty  to  Avoid  Frightening  Teams  on  Parallel 
Highway.* — Employees  in  charge  of  an  engine  are  not  required  to 
discover  that  a  team  on  a  highway  running  parallel  with  the  rail- 
road will  be  frightened  by  the  sounding  of  the  whistle  when  ap- 
proaching a  crossing. 

Same — Same. — Where  the  law  requires  the  whistle  to  be  sounded 
or  bell  rung  before  reaching  a  crossing,  and  it  becomes  apparent 
that  the  whistle  does  frighten  a  team  on  a  parallel  highway,  then  the 
employee  in  charge  of  the  engine  must  cease  blowing  the  whistle,  and 
resort  to  the  bell,  in  order  .to  avoid  continuing  to  frighten  such  team. 

Statutes — Evidence. — It  is  the  duty  of  the  court  to  give  to  the  jury 
instructions  as  to  the  law  ;  and  it  is  proper  to  refuse  to  allow  gen- 
eral statutes  to  be  read  to  the  jury. 

Appeal  by  defendant  from  Jefferson  county,  common  pleas 
division,  circuit  court.     Reversed, 


♦See  monographic   note^  5  Am.  &  Eng.  R.  Cas.,  N.   S.,  282  et  seq. 
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Lyttleton  Cooke  and  Edward  W,  Nines  y  for  appellant. 

PryoTy  O'Neal  &  Pry  or  and  Humphrey  &  Davie  y  for 
appellees. 

White,  J.  This  is  an  action  for  damages  for  personal 
injury.  Appellee,  Smith,  together  with  his  wife  and  child, 
were  driving  along  the  highway  just  east  of  St.  Matthews,  in 
Jefferson  county,  going  in  the  direction  of  Louisville.  This 
highway,  the  Westport  turnpike,  runs  along  and  parallel 
with  appellant's  railroad  for  a  considerable  distance  east  of 
St.  Matthews.  Near  where  appellee  was  injured  there  are 
several  crossings  of  roads  over  the  railroad  connecting  with 
the  Westport  turnpike.  The  turnpike  itself  some  distance 
east  crosses  the  railroad.  The  negligence  alleged  is  that, 
while  appellee  was  driving  a  team  of  gentle  and  ordinarily 
safe  horses  along  this  turnpike,  appellant's  passenger  train 
going  east,  and  meeting  appellee,  blew  the  engine  whistle 
unnecessarily,  and  unnecessarily  loud,  and  unusually  loud 
and  long,  and  carelessly  and  negligently,  so  that  the  noise 
frightened  the  horses  of  appellee,  and  they  became  unman- 
ageable, and  ran,  away,  and  injured  appellee.  The.  answer 
denied  negligence,  and  alleged  that  the  whistle  sounded  was 
the  usual  signal  required  by  statute  to  be  given  when 
approaching  a  public  crossing,  which  the  train  was  then 
doing;  denied  that  the  engineer  in  charge  of  the  engine  saw 
appellee,  or  saw  that  his  team  was  frightened  or  restless  ; 
and  pleaded  that  the  accident  was  caused  solely  and  wholly 
by  the  negligence  of  appellee.  The  case  was  tried  before  a 
jury,  and  resulted  in  a  verdict  and  judgment  for  appellee  in 
the  sum  of  $2,500 ;  hence  this  appeal. 

The  reasons  for  new  trial  complain  that  the  court  erred 
in  refusing  a  peremptory  instruction,  and  in  refusing 
certain  instructions  asked  by  appellant,  and  in  giv- 
ing the  instructions  to  the  jury  (these  are  numbered  1, 
2,  3,  4,  and  5),  and  of  errors  in  the  admission  and  rejection 
of  evidence  prejudicial  to  the  appellant.  Instruction  No.  1 
reads  :     **The   court  instructs   the  jury  that  the  law  made  it 
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the  duty  of  the  defendant's  employees  in  charge  of  the 
engine  mentioned  in  the  petition,  when  not  less  than  within 
50  rods,  or  825  feet,  of  the  crossing  of  the  railroad  and  the 
Westport  turnpike,  to  give  notice  of  the  approach  of  the 
engine  and  train  thereto  by  blowing  the  whistle  or  ringing 
the  bell  continuously  or  alternatively  until  the  crossing  was 
reached ;  and  if  the  jury  shall  believe  from  the  evidence  that 
the  signals  from  the  whistle  complained  of  by  the  plaintiff 
were  the  usual  and  customary  signals  for  the  said  crossing, 
given  in  the  usual  and  customary  manner,  and  that  the 
defendant's  said  employees  did  not  see,  and  could  not  have 
known  by  the  exercise  of  ordinary  care,  that  continued 
*  whistling  would  cause  plaintiff  to  loose  control  of  his  horses, 
and  would  cause  them  to  run  away,  then  the  law  is  for  the 
defendant,  and  they  should  so  find.*'  Instruction  No.  2  is 
the  converse  of  No.  1.  Instruction  No.  3  reads:  **If 
plaintiff's  injuries  were  caused  by  his  own  negligence,  the 
law  is  for  the  defendant,  and  they  should  so  find."  No.  4 
is  on  the  element  of  damages,  and  No.  5  is  a  definition  of 
ordinary  care  and  negligence.  We  are  of  opinion  that 
instructions  Nos.  1  and  2  are  erroneous,  in  that  a  recovery  is 
permitted  if  the  jury  believe  that  the  employees  in  charge  of 
the  engine  could  have  known  by  the  use  of  ordinary  care 
that  the  continued  whistling  would  cause  plaintiff  to  loose 
control  of  his  team.  The  instructions,  so  far  as  they  permit 
a  recovery  for  the  whistling  by  which  the  horses 
were   frightened,  if   the  employees  saw  that,  if  -Duty  to  Avoid 

**  •^      -^  '  Friffhteiilii|r 

they  continued  to  blow,  it  would  cause  the  SuSimghw. 
horses  to  be  frightened,  are  proper,  and  the  law ; 
but  there  is  no  rule  of  law  that  would  require  employees 
in  charge  of  an  engine  to  discover  the  condition  of  a  team 
or  persons  on  a  highway  running  parallel  with  the  railroad. 
Lamb  v.  Railroad  Co.,  140  Mass.  79,  2  N.  E.  932.  While 
it  is  not  their  duty  to  discover  such  things,  yet,  if  the 
employees  do  see  the  apparent  danger,  it  then  becomes  the 
duty  of  such  employees  to  use  care  to  avert  the  injury.  As 
to  persons  not  on  the  railroad,  the  obligation  to  observe  care 
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begins  when  the  danger  is  discovered.  The  rule  that  requires 
a  lookout  duty  in  cities  and  towns  and  at  public  or  private 
crossings  does  not  extend  to  persons  on  a  highway  parallel 
to  the  railroad.  We  would  not  be  understood  to  mean  that  a 
whistle  could  be  blown,  or  other  noises  made,  unnecessarily 
and  uselessly,  and  there  be  no  liability,  if  the  employee  did 
not  see  the  danger^  Where  the  law  requires  the  whistle  to 
be  blown  or  bell  sounded,  it  may  be  done;  or  where,  in  the 
operation  of  the  train,  it  is  necessary,  such  blowing  the 
whistle  or  ringing  the  bell  may  be  done ;  but  a  negligent 
performance  of  the  duty  or  a  negligent  exercise  of  the  right 
can,  in  no  event,  be  excused.  Bittle  v.  Railroad  Co.,  55  N. 
J.  Law,  615,  28  Atl.  305.  Where  the  law  requires  the  whistle 
to  be  sounded  or  bell  rung  before  reaching  a  crossing, — as 
in  this  state, — and  it  becomes  apparent  that  the  whistle  does 

frighten  a  horse  or  team,    then,   in  the  exercise 

of  care,  the  employee  in  charge  of  the  engine 
should  cease  blowing  the  whistle,  and  resort  to  the  bell,  as 
the  statute  provides  either  mode  of  giving  warning  for  cross- 
ings. Unless  the  employee  in  charge  of  the  engine  saw  that 
a  team  was  frightened,  he  could  give  either  of  the  signals 
required  by  statute  that  the  rules  of  the  company  or  custom 
requires.     Hudson  v.  Railroad  Co.,  14  Bush,  303. 

There  is  no  question  of  contributory  negligence  raised  by 
the  pleadings.     The  answer  presents  no  such  defense. 

There  was  no  error  in  refusing  to  permit  appellant  to 
read  the  statute  to  the  jury.  It  is  the  duty  of  the  court  to 
give  to  the  jury  instructions  as  to  the  law,   and  no  proof  of 

general  laws  is  required.  The  court  properly 
SSfdenSi^  refused    to    give    the    peremptory    instruction 

asked,  as  there  was  testimony  suflBcient  to  sub- 
mit the  case  to  the  jury. 

For  the  error  in  giving  instructions  Nos.  1  and  2  to  the 
jury  the  judgment  is  reversed,  and  cause  remanded  for  a  new 
trial  and  for  proceedings  consistent  herewith. 
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Southern  Ry.  Co. 

V, 

Pool. 

(Supreme  Court  of  Georgia,  July  27 ^  ^^99*) 

Wantonly  Sounding  Whistle— Injury  to  Horse  Grazing  near  Barbed- 
Wire  Fence.* — When  a  horse  in  a  city,  town,  or  village  is  quietly 
grazing-  on  an  unused  street,  between  the  railroad  track  and  a 
barbed-wire  fence  near  by,  in  plain  view  of  the  employees  of  the 
railroad  company  having  control  of  an  approaching  train,  the 
company  is  liable  to  the  owner  of  the  animal  for  injuries 
it  sustained  in  consequence  of  being  frightened  by  the  wanton, 
unnecessary,  and  unusual  blowing  of  the  locomotive  whistle,  which 
caused  the  animal  to  become  injured  by  running  into  the  fence. 

Evidence  Justifies  Verdict. — There  was  evidence  to  sustain  this 
theory  of  the  plaintiff's  case,  and  the  court  therefore  did  not  err  in 
overruling  defendant's  petition  for  certiorari  on  the  ground  that 
the  verdict  of  the  jury  in  the  justice's  court  was  contrary  to  evidence. 
Railroad  Co.  v,  Carr,  73  6a.  558  ;  Morgan  v.  Railroad  Co.,  77  6a. 
788,  792 ;  Railroad  Co.  v,  Hudson,  62  6a.  680. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Whitfield  county  superior  court. 
Ajffirmed. 

Shumate  & ^Maddox^  for  plaintiff  in  error. 

J,  A,  Longley  and  B,  Z,  Herndon,  for  defendant  in  error. 

Per  Curiam.     Judgment  affirmed. 

♦See  Weil  v,  St.  I^uis  S.  W.  Ry.  Co.,  9  Am.  &  Eng.  R.  Cas.,  N. 
S.,  721,  and  notes,  724. 
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Pennsylvania  Co.  ei  ai, 

V. 

City  of  Chicago  ^/  a/. 

{Supreme  Court  of  Illinois,  Oct,  r6, 1899,) 

Use  of  Street— Abutter  Cannot  Enjoin. — The  use  of  the  street  or 
highway  with  the  consent  or  acquiescence  of  the  municipal  author- 
ities cannot  be  enjoined  at  the  suit  of  an  abutting  property  owner. 

Depots  as  Public  Buildings—Establishment  of  Hack  Stands.*— 
The  city  of  Chicago  has  authority  to  establish  hack  stands  in  front 
of  public  buildings,  and,  therefore,  may  establish  a  hack  stand  in 
front  of  a  railroad  depot. 

Depots— Admission  of  Hackmen— Exclusive  Privileges.! — A  rail- 
road company  cannot,  merely  for  its  own  profit  or  pleasure,  admit 
one  common  carrier  of  passengers  or  freight  to  its  depot  or  grounds, 
to  the  exclusion  of  all  others ;  as  such  power  would  enable  it  largely 
to  control  transportation  beyond  its  own  line. 

Same— Establishment  of  Hack  Stand  in  Street— Right  to  Enjoin.— 
The  law  furnishes  to  a  railroad  a  complete  remedy  for  any  injury  to 
its  depot  property  caused  by  the  establishment  of  a  hack  stand  in 
the  street  in  front  of  the  depot  by  the  municipality  ;  and  the  com- 
pany cannot,  even  in  the  interest  of  the  public,  resort  to  the  remedy 
by  injunction. 

Appeal  by  complainants  from  Cook  county  circuit  court. 
Affirmed, 

J,  J.  Brooks  and  Loesch  Bros,  &  Howell,  for  appellants. 

Stedman  &  Soelke^  for  appellees  Owen  &  Doyle. 

Charles  S,  Thornton,  Corp.  Counsel,  and  J.  R,  Corri/^an, 
Asst.  Corp.  Counsel,  for  appellee  city  of  Chicago. 

PHILI.IPS,  J.  The  Pittsburg,  Ft.  Wayne  &  Chicago  Rail- 
way Company,  one  of  the  plaintiffs    in  error,  is  the  owner, 

*See  cases  cited  in   dissenting  opinion  by  CarTwright,  C.  J. 
fSee  note,  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  661. 
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and  the  Pennsylvania  Company,  the  other  plaintiff  in  error, 
is  the  lessee,  of  the  tract  of  land  occupied  by  the  o^.^  Boated. 
Union  Passenger  Station  in  Chicago,  bounded 
by  Madison,  Van  Buren,  and  Canal  streets,  and  the  Chicago 
river.  Several  railway  companies  use  this  station  under  an 
agreement  which  provides  that  the  Pennsylvania  Company 
shall  have  control  of  the  station  and  property.  It  is  alleged 
that  passenger  trains  to  the  number  of  233  arrive  and  depart 
from  the  station  every  24  hours;  that  the  average  daily 
number  of  passengers  arriving  and  departing  is  over  31,000; 
that  the  pieces  of  baggage  received  and  delivered  daily 
number  over  2,900,  and  the  United  States  mail  received  and 
delivered  averages  178  tons  per  day.  The  passenger  sta- 
tion fronts  on  Canal  street,  and  the  entire  length  of  the 
building  on  that  street  is  1,070  feet,  with  30  entrances  in 
constant  use  in  the  transaction  of  business.  There  are  five 
other  stations  at  different  places  in  Chicago.  All  tickets 
beyond  the  terminus  at  Chicago,  and  known  as  ^'through 
tickets,'*  have  attached  thereto  a  coupon  for  conveyance 
through  the  city  of  Chicago  from  this  station  to  the  station 
of  the  connecting  line  of  railway,  and  each  railway  company 
entering  the  station  has  a  contract  for  the  use  of  a  line  of 
coaches  for  the  performance  of  this  service  called  for  by  the 
coupon.  All  coaches  and  wagons  leaving  the  railway  station 
perform  this  service  of  carrying  passengers  and  baggage, 
and  stand  in  front  of  the  station  as  long  as  necessary  to 
receive  passengers,  baggage,  and  mail.  On  December  31, 
1885,  the  city  council  of  the  city  of  Chicago  passed  an  ordi- 
nance establishing  stands,  which  was  approved  by  the  mayor, 
and  which  provided  that :  **Any  duly  licensed  hackney  coach, 
cab,  or  other  vehicle  for  the  conveyance  of  passengers  may 
stand,  while  waiting  for  employment,  at  any  of  the  following 
places  and  for  the  period  of  time  hereinafter  provided  :  Stand 
No.  1 :  The  north  side  of  Washington  street,  between  Clark 
and  La  Salle  streets.  Stand  No.  2  :  That  portion  of  the 
west  side  of  Clark  street  beginning  fifty  feet  from  the  south- 
west corner  of   Randolph   and   Clark  streets,  and  running 
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thence  to  Washington  street.  Stand  No.  3  :  The  east  side 
of  La  Salle  street,  between  Washington  and  Randolph  streets. 
Stand  No.  4  :  The  east  side  of  Canal  street,  occupj'ing  one 
hundred  and  ten  feet,  between  Adams  and  Madison  streets, 
as  the  superintendent  of  police  shall  direct.  Stand  No.  5 : 
All  theaters  and  other  places  of  public  amusement  fifteen 
minutes  before  the  conclusion  of  the  performance.  Stand 
No.  6 :  At  all  railroad  depots  ten  minutes  previous  to  the 
arrival  of  all  passenger  trains.  Stand  No.  7  :  On  all  such 
street  corners,  from  ten  p.  m.  until  sunrise,  as  the  superin- 
tendent of  police  shall  designate.  Stand  No.  8 :  At  such 
other  places  where  the  occupants  of  the  premises  in  front  of 
which  it  is  desired  to  stand  for  employment  shall  give  per- 
mission, in  writing,  to  the  owner  or  driver  so  to  do,  and  it 
shall  be  approved  in  writing  by  the  superintendant  of  police : 
provided,  it  shall  not  be  lawful  to  stand  for  employment  in 
front  of  a  hotel  where  such  stand  has  been  established  on  the 
opposite  side  of  the  street  from  such  hotel.*'  On  January  20, 
1896,  the  city  council  passed  another  ordinance,  as  follows : 
**That  when,  at  or  near  any  railroad  passenger  depot  in  the 
city  of  Chicago,  a  place  has  been  or  shall  be  designated  as  a 
licensed  carriage  stand,  it  shall  be  lawful  for  the  driver  of  the 
first  double  and  first  single  vehicle  in  line  to  stand  in  front  of 
such  railroad  depot  and  solicit  business  :  provided  such  driver 
shall  not,  in  so  soliciting  business,  obstruct  the  side  walk  or 
stand  thereon  at  a  greater  distance  than  two  feet  from  the  curb 
line."  Hack  stands  Nos.  1,2,  and  3  are  in  front  of  public 
property.  Hack  stand  No.  4  is  in  front  of  the  railroad 
station.  Plaintiffs  in  error  allege  in  their  bill  that  since  the 
passage  of  the  ordinance  this  stand  in  front  of  the  station  has 
had  hacks,  cabs,  and  express  wagons  standing  continuously, 
against  the  protest  of  the  complainants,  in  front  of  the  station, 
for  a  distance  of  about  300  feet  from  the  south  side  of  Madison 
street,  and  that  they  occupy  this  stand  continuously  from  7 
o'clock  a.  m.  until  10  o'clock  p.  m.,  and  the  drivers  occupy 
a  part  of  the  sidewalk,  soliciting  passengers  and  baggage. 
It  is  averred  that  15  hacks  and  coupes  and  6  express  wagons, 
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and  from  18  to  20  men,  are  at  this  hack  stand  continuously 
during  the  hours  named ;  that  23  to  25  horses  are  fed  daily 
at  the  stand ;  and  that  the  drivers  of  the  first  single  and  first 
double  vehicles  have  stood  in  front  of  the  main  entrance  of 
the  passenger  station  soliciting  business. 

On  February  24,  1896,  the  plaintiffs  in  error  filed  their  bill 
alleging  the  foregoing  facts,  and  charged  that  the  space  in 
front  of  the  station  is  necessary  for  the  transaction  of  the 
business  to  which  the  station  is  devoted  ;  that  said  ordinances 
are  illegal  and  void;  that  the  interference,  interruption,  and 
daily  damage  and  inconvenience  to  complainants  and  occu- 
pants of  the  station  constitute  irreparable  damage ;  that  the 
hack  stand  prevents  ingress  and  egress  to  and  from  their 
property;  and  that  its  establishment  is  a  damage  and 
interference  with  their  private  sights,  and  causes  an 
unjust  burden  upon  their  property,  without  compen- 
sation, and  gives  for  a  private  use  a  portion  of  Canal 
street,  in  front  of  their  property,  which  is  held  in  trust 
by  the  city  of  Chicago  sorely  for  use  as  a  public  street. 
The  city  of  Chicago  and  John  J.  Badenoch,  superinten- 
dent, were  made  defendants,  and  the  bill  prayed  for  an 
injunction  restraining  them  from  continuing  the  stand  for 
hacks  and  express  wagons,  and  from  permitting  the  drivers 
of  first  single  and  first  double  vehicles  to  occupy  the  sidewalk 
in  front  of  the  station  for  the  purpose  of  soliciting  passengers. 
On  leave  granted  for  that  purpose,  Thomas  J.  Doyle  and 
Walter  Owen,  representing  the  hackmen  occupying  this 
stand,  were  admitted  to  the  suit,  and  filed  answers  denying 
that  the  ordinances  are  illegal,  or  that  the  hack  stand  pre- 
vents complainants  from  the  use  of,  or  ingress  to  and  egress 
from,  their  property,  or  that  the  space  in  front  of  the  station  is 
necessary  for  the  transaction  of  the  business  of  the  station, 
or  that  the  portion  occupied  by  the  hack  stand  is  necessary 
or  important  for  such  business ;  alleging  that  along  the  entire 
space  occupied  there  is  no  public  traffic  which  is  interfered 
with  or  damaged  by  the  hack  stand,  and  that  on  the  station 
grounds  and  premises  of  the  complainants,  and  at  the  en- 
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trance  to  the  power  house,  are  stationed  hacks  and  cabs 
belonging  to  another  proprietor,  which  \yait  there  for  pas- 
sengers by  an  arrangement  with  the  complainants.  No 
answer  was  filed  by  the  city  of  Chicago,  but  it  appeared  by 
its  corporate  counsel.  Replications  were  filed  to  the  answers 
of  Doyle  and  Owen,  and  on  the  hearing,  by  agreement,  the 
application  for  injunction  was  made  a  final  hearing,  and 
affidavits  were  filed  in  support  of  the  bill  and  answers.  On 
hearing,  the  circuit  court  found  that  the  ordinance  passed 
by  the  city  of  Chicago  on  the  20th  day  of  January,  1896,  and 
which  went  into  force  on  the  28th  day  of  January,  1896, 
entitled  **An  ordinance  regulating  the  drivers  of  vehicles  at 
railroad  depots,*'  was  illegal,  null,  and  void,  and  the  en- 
forcement thereof  should  be  restrained,  as  prayed  in  com- 
plainants' bill  of  complaint.  The  court  further  found  that 
the  ordinance  passed  by  the  common  council  of  the  city  of 
Chicago  on  the  31st  day  of  December,  1885,  entitled  **An 
ordinance  establishing  hack  stands,"  published  as  section 
1705  in  the  laws  and  ordinances  of  the  city  of  Chicago  pub- 
lished in  1890,  is  a  valid  ordinance  so  far  as  it  establishes 
stand  No.  4,  upon  the  east  side  of  Canal  street,  occupying 
110  feet  between  Madison  and  Adams  streets,  as  the  super- 
intendent of  police  shall  direct,  and  that  said  ordinance  is  a 
reasonable  and  valid  exercise  of  the  powers  conferred  upon 
the  common  council  of  the  city  of  Chicago,  to  the  extent  of 
the  frontage  of  110  feet  named  in  said  ordinance. 

The  title  of  the  streets  is  vested  in  the  city,  and  it  has  the 
conservation,  control,  management,  and  supervision  of  such 
trust  property,  and  it  is  its  duty  to  defend  and  protect  the 
title  to  such  trust  estate.  The  city  has  no  power  or  authority 
to  grant  the  exclusive  use  of  its  streets  to  any  private  person 
or  for  any  private  purposes,  but  must  hold  and  control  the 
possession  exclusively  for  public  use,  for  purposes  of  travel 
and  the  like.  Field  v.  Barling,  149  111.  556,  37  N.  E.  850; 
Hibbard,  Spencer,  Bartlett  &  Co.  v.  City  of  Chicago,  173  111. 
91,  50  N.  E.  256;  Barrows  v.  City  of  Sycamore,  150  111.  588, 
37  N.  E.  1096;  Ligare  v.  City  of  Chicago,  139  111.  46.  28  N. 
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E.  934.  The  rule  is  that  all  public  highways,  from  side  to  side 
and  from  end  to  end,  are  held  for  the  use  of  the  public,  and 
no  other  safe  rule  can  be  adopted.  It  does  not  follow,  how- 
ever, that  every  obstntction  of  a  street  would  constitute  a 
purpresture  or  be  illegal .  Necessary  and  temporary  obstruc  - 
tions  of  the  streets  for  the  purposes  of  or  incident  to  their 
repair,  and  interruptions  caused  by  the  improvement  of 
adjoining  lots,  if  not  continued  for  an  unreasonable  time,  are 
not  such  encroachments  as  would  amount  to  a  public  nui- 
sance. The  construction  of  street  railroads,  the  erection  of 
telegraph  aud  telephone  poles,  and  the  running  of  stage  lines 
are  all  increased  burdens  on  the  streets  which  may  be  au- 
thorized by  the  municipality.  A  stage  line  running  along 
the  street,  or  cabs  to  be  used  by  persons  desiring  that  method 
of  locomotion,  would  have  a  right  to  stop  and  take  up  and 
discharge  passengers  and  use  the  street  for  such  public  use ; 
but  mere  inconvenience  to  the  owner  of  property  by  reason 
of  a  hack  hailed  to  stop  in  front  of  his  premises  a  sufficient 
period  of  time  for  one  to  mount  or  alight  would  not  give  such 
owner  the  right  to  resort  to  a  court  of  equity  and  have  an 
injunction.  The  use  of  the  street  or  highway 
With  the  consent  or  acquiescence  of  themunic-  Abutter  oaxmot 

Bojoui. 

ipal  authorities  cannot  be  enjoined  at  the  suit 
of  an  abutting  property  owner.  This  court  has  frequently 
determined  this  question,  and  held  that  where  an  additional 
use  of  the  street  has  been  granted  by  the  city  an  injunction 
will  not  be  granted  to  restrain  such  use,  as  the  right  to  so  oc- 
cupy is  a  question  between  one  so  occupying  and  the  munic- 
ipality having  the  control  of  the  streets,  and  charged  with 
the  duty  of  keeping  the  same  free  from  unlawful  obstructions 
and  protecting  the  public.  The  remedy  of  an  individual — 
the  abutting  owner — is  in  an  action  for  damages  for  an  injury 
resulting  to  his  property*  by  reason  of  what  is  claimed  by 
him  to  be  a  use  of  the  street  inconsistent  with  his  rights. 
He  cannot,  however,  be  permitted  to  invoke  the  remedy  by 
injunction  for  the  protection  of  the  public,  and  under  that 
guise  seek  to  protect  himself.     Murphy  v.  City  of  Chicago, 
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29  III.  279;  Corcoran  v.  Railroad  Co.,  149  111.  291,  37  N.  E. 
68;  Doane  v.  Railroad  Co.,  165  111.  510,  46  N.  E.  520,  and 
cases  cited. 

The  depot  of  the  complainants,  extending  over  1,000  feet 
in  length,  is  for  the  use  of  its  passengers  entering  therein  or 
departing  therefrom  over  the  different  lines  of  railways 
which  receive  and  discharge  passengers  therein.  A  railroad 
company,  while  in  a  certain  sense  a  private  corporation,  is 
in  many  other  respects  a  public  corporation,  and  amenable 
to  public  control,  and  different  from  a  mere  private  corpo- 
ration. Such  a  corporation  is  invested  with  extraordinary 
powers,  under  which  it  may  condemn  a  right  of  way,  and  by 
the  exercise  of  eminent  domain  take  to  its  own  use,  on  pay- 
ment of  damages  (or,  rather,  of  compensation)  found  by  a 
jury,  the  property  of  others  against  the  will  of  the  owners, 
and  use  and  exercise  control  over  it  for  its  corporate  pur- 
poses. Invested  with  such  power,  it  becomes  more  than  a 
mere  private  corporation,  and  in  consequence  of  its  vested 
powers,  in  every  character,  it  partakes  of  a  public  corpo- 
ration, and  is,  and  always  must  be,  held  amenable  to  public 
control.  One  of  the  duties  discharged  by  the  various  rail- 
roads entering  this  depot  is  the  carriage  of  passengers. 
From  the  facts  shown  by  this  record,  on  an  average  over  31,- 
000  passengers  are  received  and  discharged  daily  at  this 
depot.  There  are  five  other  depots  in  the  city  of  Chicago  at 
which  passengers  arrive  and  depart.  The  transfer  of 
passengers  from  one  railroad  depot  to  another,  or  their 
transfer  to  various  places  in  the  city  which  they  may  be 
desirous  of  reaching,  renders  means  of  transportation 
necessary  by  which  passengers  so  arriving  and  desiring  to 
depart  may  have  access  to  the  various  railroad  depots  or  to 
other  places  in  the  city  to  which  access  is  desired ;  and  this 
in  many  cases  is  most  conveniently  met  on  the  part  of  the 
traveling  public  by  the  use  of  hacks,  which,  to  be  of 
advantage,  must  be  so  accessible  that  unnecessary  waste  of 
time  and  inconvenience  in  trying  to  find  the  same  may  not 
result. 
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Recognizing  that  the  use  of  this  depot  for  the  purposes  for 
which  the  land  was  acquired  on  which  this  building  was 
erected,  and  the  use  of  the  same  by  the  railroad  companies 
having  access  thereto,  cannot  be  prejudicially  interfered  with: 
by  any  ordinance  of  the  city  to  the  damage  of  the 
complainants,  the  question  as  to  public  and  private  rights  is 
presented.  It  does  not  appear  that  ingress  to  and  egress  from 
complainants*  property  is  prevented  in  connection  with  the 
complainants'  building.  It  does  appear  that  those  who 
control  this  depot  (complainants  herein)  have  permitted 
other  persons  to  have  a  lease  on  certain  ground  belonging  to 
and  connected  therewith,  on  which  such  persons  may  stand 
their  cabs  and  carriages  while  awaiting  passengers  thus 
arriving  at  said  depot.  Taking  into  consideration  the 
character  of  buildings  such  as  depots  of  the  railroads  in  the 
city,  and  recognizing  their  right  to  exercise  the  power  of 
eminent  domain,  it  may  well  be  held  that  such  buildings  are 
in  the  nature  of  public  buildings.  It  never  has  been  held 
that  the  city  council  may  not  establish  hack  stands  in  front 
of  public  buildings  in  the  city,  and  no  public  want  of  access; 
to  such  a  convenience  as  hack  stands  can  be  greater  on  the 
part  of  the  traveling  public  at  any  other  point  than  at  the 
depots  of  the  city.  A  hack  stand  cannot,  of  itself,  interfere 
with  passenger  or  freight  traffic  of  a  railroad  unless  it 
prevents  access  to  or  egress  from  its  buildings.  In  Doane  v. 
Railroad  Co.,  supra,  it  was  held  (page  519,  165  111.,  and 
page  522,  46  N.  E.) :  **The  real  ground  upon  which  relief 
by  injunction  is  denied  in  such  cases  is  that  the  use  of  a 
street  being  within  the  purposes  for  which  it  is  laid  out,  and 
therefore  a  proper  use,  the  right  to  occupy  is  properly  a 
question  between  the  defendant  ani  the  municipality  having 
the  control  of  its  streets,  and  charged  with  the  duty  of  keep- 
ing them  free  from  unlawful  obstructions,  or  between  the 
defendant  and  the  public  generally;  the  individual  being 
left  to  his  action  for  damages  for  any  injury  resulting  to  his. 
property. 

15  (N  s)  A  &  E  R  Cas— 40 
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alike.  It  may  determine  the  distance  from  its  depot  or  track 
at  which  persons  soliciting  passengers  may  stand  while  on 
its  grounds,  but  this  determination  must  affect  and  apply  to 
all.  To  permit  a  railroad  company,  upon  any  charge  except 
of  wrong  or  misconduct  on  the  part  of  the  person  excluded, 
to  allow  one  hackman  or  line  of  fiacks  to  occupy  a  place 
upon  its  grounds  which  is  denied  to  another,  or  to  set  apart 
the  most  favorable  ground,  as  in  this  case,  to  one  company, 
and  to  exclude  the  others  therefrom,  would  be,  in  the  lan- 
guage of  Justice  Fibld  in  Railroad  Co.  v.  Tripp,  147 
Mass.  43,  17  N.  E.  95,  *to  enable  a  railroad  corporation 
largely  to  control  the  transportation  of  passengers  and 
merchandise  beyond  its  own  line,  and  to  establish  a  monopoly 
not  granted  by  its  charter,  which  might  be  solely  for  its  own 
benefit,  and  not  for  the  benefit  of  the  public'  "  Railway  Co. 
V.  Langlois,  9  Mont.  419,  24  Pac.  209,  was  an  action  for  an 
injunction  brought  by  the  railway  company  against  the 
defendant,  in  which  the  bill,  answer,  and  stipulated  facts 
showed  that  the  railroad  company  had  contracted  with  Lovell 
Bros.,  by  which  contract  they  were  to  carry  the  mail  for  the 
railway  company  from  its  station  to  the  post  office,  in  con- 
sideration of  which  they  were  to  have  the  exclusive  use  of 
certain  grounds  belonging  to  the  complainant,  which  it  had 
inclosed.  The  defendant  had  insisted  in  driving  his  wagons 
and  busses  onto  said  lands,  and  leaving  them  standing  on 
the  ground,  the  exclusive  use  of  which  had  been  granted  to 
said  Lovell  Bros.  The  court,  on  hearing,  dissolved  the 
temporary  injunction  granted,  and  based  their  reason  for  so 
doing  on  the  ground  that  to  permit  the  injunction  to  stand, 
restraining  other  cab  drivers  than  Lovell  Bros.,  to  whom  the 
exclusive  use  had  been  given,  from  using  the  depot  grounds, 
would  aid  in  causing  a  monopoly,  destroy  just  competition, 
and  cause  thereby  a  hardship,  not  only  on  other  cab  drivers, 
but  on  the  general  public.  The  court  cite  Marriott  v.  Rail- 
way Co.,  1  C.  B.  (N.  S.)  499,  in  which  case  the  complainant 
alleged  that  he  brought  passengers  to  the  defendant's  rail- 
way station,  and  the  latter  refused  him  access  to  the  station 
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grounds  to  deliver  his  passengers  there,  while  at  the  same 
time  this  privilege  was  granted  to  other  companies,  and  upon 
this  showing  the  injunction  was  granted.  McConnell  v. 
Pedigo,  92  Ky.  465,  18  S.  W.  15,  was  a  case  in  which  a  con- 
tract similar  to  that  in  the  case  last  above  cited  had  been 
entered  into  between  the  railroad  company  and  McConnell, 
by  which  an  exclusive  privilege  was  sought  to  be  given  to 
him  in  consideration  that  he  would  carry  the  mails  for  the 
company.  The  injunction  sought  was  denied.  To  the  same 
effect  is  the  recent  case  of  State  v.  Reed  (Miss. ;  Dec.  1898) 
24  South.  308. 

The  law  furnished  a  full  and  complete  remedy  to  the  com- 
plainants for  any  injury  to  their  property  by  the  creation  of 
a  hack  stand  by  the  city.  The  complainants  gj^jne-EstabUBh- 
may,  for  any  injury  sustained,  have  a  remedy  gtandto^toJet- 
at  law  separate  and  distinct  from  the  public  ^^^r***  *°  ^'^°***' 
interests,  and  have  compensation  granted  for  damages 
sustained,  which  can  be  determined  and  admeasured  by 
a  jury,  without  resort  to  the  extraordinary  remedy  by  in- 
junction. Railroad  Co.  v.  Ayres,  106  111.  511 ;  Rigney  v. 
City  of  Chicago,  102  111.  64;  Railroad  Co.  v.  Scott,  132  111. 
429,24  N.  E.  78;  Doane  v.  Railroad  Co.,  supra.  These 
complainants  cannot,  in  the  interest  of  the  public,  resort  to 
this  remedy,  and  have  shown  no  special  or  peculiar  injury  to 
their  property  entitling  them  to  an  injunction.  There  was 
no  error  in  the  decree  of  the  circuit  court,  and  its  decree  is 
afl5rmed.     Decree  affirmed. 

Cartwright,  C.  J.  (dissenting).  The  occupation  of  a 
street  as  a  place  for  the  owners  of  hacks,  carriages,  and  ex- 
press wagons  to  keep  them  in  the  intervals  when  they  are 
not  employed  in  the  carriage  of  persons  or  property,  and 
while  waiting  for  such  employment,  is  purely  a  private  use. 
It  is  of  the  same  nature  as  the  occupation  of  premises  for  a 
livery  stable  or  stable  yard;  and  in  Rex  v.  Cross,  3  Camp. 
224,  Lord  ElItHnborough  characterized  it  as  making  a 
stable  yard  of  the  king's  highway.  In  Branahan  v.  Hotel 
Co.,  39  Ohio  St.  333,    it  was  said  to  be  a  mere  private  use, 
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like  booths  or  structures  for  the  use  of  dealers;  and  the 
same  doctrine  was  affirmed  in  McCaffrey  v.  Smith,  41  Hun, 
117.  This  is  not  controverted  by  the  counsel  in  this  case, 
nor  in  the  foregoing  opinion,  but  the  propositions  laid  down 
in  the  opinion  as  rules  of  law  which,  as  I  understand,  lead 
to  the  affirmance  of  the  decree,  are  these :  First,  all  public 
highways,  from  side  to  side  and  from  end  to  end,  situated 
in  the  city  of  Chicago,  are  held  by  said  city  in  trust  for  the 
use  of  the  general  public  for  the  purposes  of  travel,  subject 
only  to  such  interruption  as  necessity,  accident,  or  the 
ordinary  requirements  of  business  may  demand,  and  the 
city  has  no  power  to  appropriate  Canal  street  to  any  other 
purpose  than  such  public  use  as  a  street,  or  to  surrender  it 
to  any  individual  or  individuals  for  private  uses ;  second,  if 
any  portion  of  a  street  so  held  in  trust  for  the  general  public 
for  public  purposes  lies  in  front  of  public  property,  the  city 
may  divert  such  portion  from  the  purpose  for  which  it  was 
established  to  the  private  uses  of  individuals  for  a  hack 
stand;  third,  a  road  company  is  a  common  carrier  of  pas- 
sengers, may  acquire  property  by  the  exercise  of  eminent 
domain,  and  is  amenable  to  public  control,  and  therefore  its 
depot  buildings  are  in  the  nature  of  public  buildings,  and  a 
street  in  front  of  such  buildings  may  be  devoted  to  private  use 
for  a  hackstand;  fourth,  if  a  railroad  company  has  leased 
property  owned  by  it  and  situated  near  its  passenger  depot  to 
an  owner  of  hacks  for  use  in  his  business,  then  the  city  may 
grant  the  adjacent  street  to  other  owners  of  hacks  and  express 
wagons  for  their  private  use  as  a  hack  stand ;  fifth,  violation 
of  the  trust  upon  which  a  street  is  held,  by  its  diversion  to 
the  private  interests  of  a  hack  stand,  with  the  consent  or 
acquiescence  of  the  municipal  authorities,  cannot  be  enjoined 
at  the  suit  of  an  abutting  property  owner;  sixth,  equity  will 
not  interfere  in  such  a  case,  because  the  law  furnishes  a  full 
and  complete  remedy  to  the  abutting  owner  for  an  injury  to 
his  property  by  the  use  of  the  street  as  a  hack  stand,  and 
such  owner  may  have  recourse  to  law  and  recover  damages 
for  the  injury  sustained. 
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A  large  part  of  the  opinion  is  taken  up  with  the  proposi- 
tion that  a  railroad  company  cannot  grant  the  exclusive 
privilege  of  going  upon  its  depot  grounds  to  one  hackman^ 
and  exclude  other  carriers  of  passengers  from  like  privileges. 
But  that  has  nothing  whatever  to  do  with  this  controversy, 
either  as  matter  of  fact  or  question  of  law.  The  entrances 
and  exits  for  passengers  are  near  Adams  street.  The  next 
street  north  is  Monroe  street,  and  the  second  street  north  is 
Madison  street.  It  appears  from  the  answers  and  proof  that 
carriages  belonging  to  Leroy  Eighme  are  permitted  to  stand 
for  the  service  of  passengers  at  the  power  house  next  to 
Madison  street,  north  of  the  passenger  station,  on  the  grounds 
of  the  railroad  company,  and  his  agents  solicit  passengers, 
and  call  the  carriages  from  the  entrance  by  pressing  an  elec- 
tric button.  »The  evidence  is  that  he  was  allowed  this  privi- 
lege, and  was  required  to  keep  neat  and  clean  carriages,  with 
drivers  in  uniform,  and  suitable  and  satisfactory  horses  for 
drawing  the  carriages,  and  to  charge  no  more  than  the  fare 
ordinance  of  the  city  of  Chicago.  There  is  no  allegation  in 
the  answers,  nor  any  testimony,  that  complainants  attempted 
to  give  him  any  rights  on  the  public  street.  No  relief  was 
asked  by  the  defendants  in  respect  to  going  upon  the  station 
grounds  and  occupying  complainants'  premises  equally  with 
him,  and  none  could  have  been  granted.  So  far  as  the  equal 
rights  of  hackmen  are  concerned,  the  circuit  court,  by  its 
decree,  which  isaflfirmed,  held  the  ordinance  which  permitted 
them  to  solicit  passengers  and  ply  their  business  in  front  of 
the  passenger  station  to  be  void,  and  left  the  agents  of  Eighme 
to  solicit  passengers  and  call  carriages  at  that  place,  while  it 
sent  the  hackmen  to  the  hack  stand  between  Madison  and 
Monroe  streets,  about  a  block  distant.  With  that  decree  the 
hackmen  were  content,  and  did  not  appeal  or  assign  a  cross 
error.  The  authorities  cited  and  quoted  from  in  the  opinion 
to  the  effect  that  a  railroad  company  cannot  give  one  hack- 
man  exclusive  access  to  its  station,  and  the  observations 
touching  public  duties,  public  control,  and  the  granting  of 
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monopolies  and  special  privileges,  do  not  relate  to  any  ques- 
tion in  the  case,  and  cannot  influence  the  decision. 

As  to  the  propositions  of  law  pertinent  to  the  case,  the  first, 
as  stated  above,  is  the  law,  and  is  sustained  by  the  unanimous 
opinions  of  all  courts.  The  remaining  propositions  seem  to 
me  to  be  inconsistent  with  the  first,  and  to  be  destructive  of 
public  and  private  interests,  and  I  feel  compelled  to  record  my 
dissent.  I  cannot  see  how  the  public  character  or  public 
ownership  of  adjoining  property  can  in  any  way  change  the 
legitimate  uses  of  a  public  street.  I  do  not  see  how  the  con- 
clusion that  a  street  may  be  diverted  to  private  use  for  a  hack 
stand  follows  from  the  fact  that  the  adjacent  property  is 
owned  by  the  public,  or  is  used  for  a  state  house,  court  house, 
public  school,  public  library,  engine  house,  or  other  building 
that  may  be  devoted  to  public  use.  If  a  street  may  be  per- 
verted from  its  general  uses  as  such  because  it  adjoins  public 
property,  and  be  devoted  to  the  private  uses  of  hackmen, 
it  may  be  occupied  for  any  other  sort  of  business  with  the 
public.  Branahan  v.  Hotel  Co.,  supra.  There  is  no  greater 
public  want  of  access  to  a  hack  stand  than  to  stands  or 
iDOOths  where  articles  which  the  public  is  accustomed  to  use 
are  sold,  and  a  city  is  neither  bound  nor  authorized  to  furnish 
premises  for  either  kind  of  business.  In  fact,  a  hack  stand 
<ioes  not  supply  any  general  public  want,  but  is  a  convenience 
to  only  a  very  small  fraction  even  of  the  traveling  public.  It 
seems  to  me  absurd  to  say  that  because  property  is  owned 
by  the  state  for  a  state  house,  or  the  county  for  a  court  house, 
or  by  a  school  district  for  a  school  house,  the  city  may 
obstruct  the  street  in  front  of  it,  and  turn  it  into  a  market 
place  or  a  stable  yard.  So,  too,  the  power  of  eminent  domain 
may  be  invoked  to  acquire  property  for  these  public  uses  and 
for  parks  and  other  public  purposes,  as  well  as  a  railroad 
station,  but  I  cannot  see  how  that  has  anything  to  do  with 
the  legitimate  uses  of  a  street. 

The  undisputed  facts  in  this  case  are  that  under  the  ordi- 
nance establishing  this  hack  stand  an  average  of  15  hacks 
and  coupes,  and  an  average  of  six  express  wagons,  with  from 
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18  to  20  men,  occupy  the  allotted  space  along  the  sidewalk 
in  front  of  complainants'  property  continuously  from  7  a.  m. 
to  10  p.  m.;  that  from  23  to  25  horses  are  fed  there  one  or 
more  times  daily;  and  that  the  standing  of  so  many  horses, 
and  the  custom  of  feeding  them  there,  create  a  great  amount 
of  dirt  and  filth.  This  constitutes  as  much  a  permanent 
obstruction  as  a  fish  stand,  fruit  stand,  or  any  other  business 
carried  on  at  the  same  place  would  be.  It  is  necessarily 
an  obstruction  and  interference  with  the  ingress  and  egress 
to  and  from  complainants*  property,  and  the  fact  that  there 
may  be  enough  room  left  to  enable  them  to  transact  their 
business  is  no  justification  for  it.  The  same  thing  might  be 
said  of  residence  property, — that  the  owner  would  have  room 
enough  left  although  a  hack  might  stand  in  front  of  it  con- 
tinuously. If  the  owner  did  not  keep  a  carriage,  and  had  no 
driveway  from  the  lot  to  the  street,  it  might  be  said  that  he  had 
no  need  for  the  ingress  and  egress  to  and  from  his  property  to 
the  street;  and  that  is  the  most  that  can  be  said  here.  The 
owner's  right  is  that  his  easement  shall  not  be  interfered 
with  unlawfully,  and  to  say  that  an  obstruction  such  as  a 
TOW  of  hacks  and  express  wagons  does  not  obstruct  is  a  mere 
solecism.  Any  permanent  obstruction  to  travel,  whether  it 
be  little  or  great,  is  an  encroachment  on  the  public  right,  and 
constitutes  a  nuisance,  and  the  city  has  no  right  to  permit 
such  an  obstruction,  so  as  to  deprive  the  public  and  the  adja- 
cent property  owners  of  the  use  of  streets.  Smith  v,  McDowell, 
148  111.  51,  35  N.  E.  141;  Field  v.  Barling,  149  111.  556,  37 
N.  E.  850;  Barrows  v.  City  of  Sycamore,  150  111.  583,  37  N. 
E.  1096;  Hibbard,  Spencer,  Bartlett  &  Co.  z/.  City  of  Chi- 
cago, 173  III.  91,  50  N.  E.  256.  A  city  has  no  right  to  so 
obstruct  its  streets  as  to  deprive  property  holders  of  free  ac- 
cess to  and  from  their  lots  (Stack  v.  City  of  East  St.  Louis, 
S5  III.  377);  nor  can  it,  by  ordinance  or  otherwise,  devote 
them  to  a  private  use.  This  was  expressly  held  in  Field  v. 
Barling,  supra^  where  the  city  of  Chicago,  by  an  ordinance, 
attempted  to  authorize  the  building  of  an  overhead  private 
passageway  across  an  alley,  not  obstructing  travel,  for  the 
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benefit  of  a  party  in  the  transaction  of  his  business ;  and  this 
court  said  (page  566,  149  111.,  and  page  852,  37  N.  E.): 
**The  fee  of  the  street  passed  to  the  city  of  Chicago,  but  the 
city  held  the  fee  in  trust  for  the  public,  and  for  no  other  pur- 
pose. While  the  city  had  ample  power  to  control,  regulate, 
and  improve  the  street  in  such  manner  as  the  demands  of  the 
public  required,  the  law  conferred  no  authority  on  the  city  to 
devote  the  alley  to  private  uses." 

In  Rex  v.  Russell,  6  East,  427,  the  defendant  was  found 
guilty,  upon  an  indictment  for  a  nuisance,  for  wrongfully 
and  unlawfully  causing  and  permitting  20  wagons  to  stand 
or  remain  for  a  long  time,  viz,  10  hours  on  each  day, 
before  his  warehouse,  situate  in  a  public  street  and 
highway  called  '*Southgate  Street,"  in  London.  The 
court  said,  in  sustaining  the  conviction  (page  430): 
**It  should  be  fully  understood  that  the  defendant  could 
not  legally  carry  on  any  part  of  his  business  in  the 
public  street  to  the  annoyance  of  the  public;  that  the 
primary  object  of  the  street  was  for  the  free  passage  of  the 
public,  and  anything  which  impeded  that  free  passage, 
without  necessity,  was  a  nuisance;  that,  if  the  nature  of  the 
defendant's  business  was  such  as  to  require  the  loading  and 
unloading  of  so  many  more  of  his  wagons  than  could  con- 
veniently be  contained  within  his  own  private  premises,  he 
must  either  enlarge  his  premises,  or  remove  his  business  to 
some  more  convenient  spot,  but  the  courts  could  not  be 
parties  to  any  compromise  for  his  using  the  street  as  his  own 
for  any  part  of  his  business."  In  Rex  v.  Cross,  supra,  the 
defendant  was  proprietor  of  a  Greenwich  stage-coach,  which 
came  to  London  twice  a  day,  and  stood  for  three-quarters  of 
an  hour  in  the  street  near  Charing  Cross  Station,  waiting  for 
passengers  where  stages  were  accustomed  to  stand.  LoRi> 
Ellenborough,  in  sustaining  a  conviction,  said:  **Every 
unauthorized  obstruction  of  a  highway  to  the  annoyance  of  the 
king's  subjects  is  an  indictable  offense.  Upon  the  evidence 
given,  I  think  the  defendant  ought  clearly  to  be  found  guilty. 
The  king's  highway  is  not  to  be  used  as  a  stable  yard.     It  is 
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immaterial  how  long  the  practice  may  have  prevailed,  for  no 
length  of  time  will  legitimate  a  nuisance.  A  stage-coach, 
may  set  down  or  take  up  passengers  in  the  street,  this  being 
necessary  for  public  convenience ;  but  it  must  be  done  in  a 
reasonable  time,  and  private  premises  must  be  procured  for 
the  coach  to  stop  in  during  the  interval  between  the  end  of 
one  journey  and  the  commencement  of  another.  No  one  can 
make  a  stable  yard  of  the  king's  highway.**  In  Cohen  v. 
Mayor,  etc.,  113  N.  Y.  532,  21  N.  E.  700,  the  city  granted  a 
license  to  a  grocer,  permitting  him  to  keep  his  delivery 
wagon  standing  in  front  of  his  store  night  and  day.  It  was 
held  that  the  wagon  constituted  a  public  nuisance,  and  that 
for  damages  resulting  therefrom  the  city  was  liable.  Peck- 
HAM,  J.,  in  delivering  the  opinion  of  the  court,  said :  *'It  is 
no  answer  to  the  charge  of  a  nuisance  that,  even  with  the  ob- 
struction in  the  highway,  there  is  still  room  for  two  or  more 
wagons  to  pass,  nor  that  the  obstruction  itself  is  not  a  fixture. 
If  it  be  permanently  or  even  habitually  in  the  highway,  it  is  a 
nuisance.  The  highway  may  be  a  convenient  place  for  the 
owner  of  carriages  to  keep  them  in,  but  the  law,  looking  to 
the  convenience  of  the  greater  number,  prohibits  any  such 
use  of  the  public  streets.  Familiar  as  the  law  is  on  the  sub- 
ject, it  is  too  frequently  disregarded  or  lost  sight  of.  Permits 
are  granted  by  common  councils  of  cities,  or  by  other  bodies 
in  which  the  power  to  grant  them  for  such  purposes  is 
reposed,  and  they  are  granted  for  purposes  in  regard  to  which 
the  body  or  board  assuming  to  represent  the  city  has  no 
power  whatever,  and  the  permit  confers  no  right  upon  the 
party  who  obtains  it.**  The  city  of  Cincinnati,  by  ordi- 
nance, established  a  hack  stand  on  the  side  of  Central  ave- 
nue, in  that  city,  next  to  the  property  of  the  hotel  company. 
In  Branahan  v.  Hotel  Co.,  supra,  the  court  sustained  a  per- 
petual injunction  at  the  suit  of  such  abutting  owner,  and 
said  :  **This  ordinance  granted  a  permanent  use  of  the  street 
for  mere  private  uses.  As  well  might  the  city  authorize  per- 
manent booths  or  structures  for  the  use  of  dealers  in  the 
various   articles   of    trade.      Having   no  rent   to    pay,   the 
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occupants  could  accommodate  the  public  at  better  rates. 
The  supervision  and  control  of  the  public  highways  of 
a  city  is  a  public  trust,  and  while  additional  uses  may 
be  imposed,  not  subversive  of  or  impairing  the  original 
use,  such  as  laying  down  gas  and  water  mains,  yet  the  rights 
of  the  public  to  use  it  as  a  street,  and  of  the  adjacent  lot 
owner  to  enjoy  it  as  the  means  of  access  to  his  property, 
cannot  be  materially  impaired.  The  city  has  the  right  to 
regulate  hackney  coaches,  and  also  the  right  to  appropriate 
private  property  for  the  use  of  the  corporation,  but  it  has  no 
power  to  appropriate  the  easement  of  an  adjacent  owner  to  a 
mere  private  use."  So,  in  McCaffrey  v.  Smith,  supra,  the 
court  enjoined  the  use  of  a  street  in  the  village  of  Saratoga, 
adjoining  plaintiff's  property,  for  a  hack  stand,  under  the 
assumed  authority  of  a  village  ordinance,  upon  the  ground 
that  the  village  had  no  authority  to  pass  such  ordinance. 
The  court,  in  holding  this  ordinance  illegal,  said :  "The 
public  interest  in  the  highway  is  nothing  but  an  easement 
which  gives  to  individuals  the  right  to  pass  and  repass  on 
foot  or  with  animals  and  conveyances,  and,  as  an  incident, 
they  may  do  all  acts  necessary  to  keep  the  highway  in 
proper  repair  for  traveling  purposes.  Any  use  of  the 
highway,  except  for  the  purposes  of  traveling  and  the 
making  of  necessary  repairs  under  the  direction  of  proper 
authorities,  constitutes  a  trespass  against  the  adjoining 
property  owner.  *  *  *  But  the  legislature  had  not  the 
power,  neither  had  the  municipal  authorities,  against  the 
adjoining  owner,  to  confer  upon  any  person  the  right  to 
make  use  of  the  highway  for  any  other  purpose  than  to  pass 
and  repass,  without  the  consent  of  the  owner  of  the  fee." 
See,  also,  2  Dill.  Mun.  Corp.  §660;  Com.  v.  Passraore,  1 
Serg.  &  R.  217  ;  Laing  v.  City  of  Americus,  86  Ga.  756,  13 
S.  E.  107  ;  Lockwood  v.  Railroad  Co..  122  Mo.  86,  26  S.  W. 
698 ;  Elliott,  Roads  &  S.  478 ;  Rex  v,  Jones,  3  Camp.  230. 

These  authorities  establish  that  such  a  use  as  is  here 
attempted  to  be  made  of  Canal  street  is  a  perversion  and 
violation  of  the  trust  on  which  the  city  holds  the  street,  and 
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I  cannot  agree  to  the  holding  that  such  use  cannot  be 
enjoined  at  the  suit  of  complainants,  as  abutting  owners. 
In  the  foregoing  opinion  such  a  holding  is  rested  on  the 
ground  that  there  is  a  remedy  at  law,  by  an  action  for  dam- 
ages. In  the  first  place,  that  question  cannot  be  raised  in 
the  case.  It  was  not  raised  in  the  circuit  court  by  demurrer, 
answer,  or  in  any  other  way.  Cases  already  cited  show 
that  the  subject  is  not  foreign  to  equity  jurisdiction,  which 
has  been  freely  exercised,  and  th^  question,  not  having  been 
raised  below,  cannot  be  brought  into  the  case  here.  Stout  v. 
Cook,  41  111.  447  ;  Dodge  v,  Wright,  48  111.  382  ;  Hickey  v, 
Forristal,  49  111.  255;  Magee  v.  Magee,  51  111.  500;  Gridley 
V.  Watson,  53  111.  186;  Board  v.  Davis,  63  111.  405;  Ryan  v. 
Duncan,  88  111.  144;  Clemmerz/.  Bank,  157  111.  206,  41  N. 
E.  728.  If  the  proposition  is  considered,  it  is  unsound  and 
against  the  authorities.  Mr.  High,  in  his  work  on  Injunc- 
tions (3d  Ed.,  §  816),  says  :  **The  remedy  by  injunction  is 
the  most  efl5cient  means  of  preventing  obstructions  to  public 
highways,  and  where  the  facts  are  easy  of  ascertainment,  and 
the  rights  resulting  therefrom  are  free  from  doubt,  the  relief  will 
be  granted  at  the  suit  of  a  citizen  having  an  immediate  and 
special  interest  in  the  matter ;  and  the  owner  of  a  lot  abutting 
upon  a  street  sustains  such  a  special  injury,  different  from 
that  sustained  by  the  public,  as  to  entitle  him  to  maintain  an 
action  to  restrain  the  unauthorized  obstruction  of  the  street 
in  front  of  his  premises.**  In  1  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  225,  it  is  said  :  "The  owner  of  property  abutting  on 
a  public  highway  is  entitled,  as  one  of  the  primary  incidents  of 
his  ownership,  to  the  right  of  free  ingress  and  egress.  This  right 
exists  whether  the  abutter  owns  the  fee  to  the  center  of  the  street, 
leaving  the  public  with  merely  an  easement  of  passage,  or 
whether  the  title  to  the  entire  highway  is  vested  in  the 
latter.  The  right  is  a  species  of  private  property,  of  which 
the  owner  may  not  be  deprived  without  due  compensation, 
and  it  is  a  right  which  he  may  have  enforced  by  the  writ  of 
injunction.'*  In  Lewis  on  Eminent  Domain  it  is  said 
(section  114) :  "The  abutting  owner  has  a  private  right  of 
access  to  his  property  over  the   street  which  is   as  inviolable 
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as  his  property  in  the  lot  itself;**  and  (section  637) 
"the  abutting  owner  may,  in  general,  enjoin  any  use  of  the 
street  which  is  foreign  to  its  purposes  as  a  public  highway, 
and  is  calculated  to  produce  special  damages  to  his  property.** 
To  the  same  effect  are  Hil.  Inj.  273,  and  Wat.  Eden,  Inj.  § 
262,  note.  This  court  is  firmly  committed  to  the  same 
doctrine.  Green  v,  Oakes,  17  111.  249,  was  a  bill  in  chancery 
to  enjoin  the  obstruction  of  a  public  road.  The  answer 
alleged  that  the  court  had  no  jurisdiction,  and  that  com- 
plainant had  adequate  relief  at  law.  This  court  said  (page 
251 ) :  **  Where  the  right  is  clear  and  appertains  to  the  public, 
and  an  individual  is  directly  and  injuriously  affected  by  the 
obstruction  of  the  easement  or  the  creation  of  the  nuisance, 
they  [courts  of  equity]  will  interfere,  on  the  application  of 
such  individual,  to  prevent  the  threatened  wrong  or  invasion 
of  the  common  right.  In  such  case  equity  can  give  complete 
remedy, — prevent  irreparable  mischief  and  that  continuous 
and  vexatious  litigation  that  would  arise  out  of  resort  to  the 
remtdies  afforded  by  law,**  citing  authorities.  That  case 
was  referred  to  and  indorsed  in  Craig  v.  People,  47  111.  487. 
In  Carter  z/.  City  of  Chicago,  57  111.  283,  an  abutting  owner 
filed  his  bill  to  restrain  an  abuse  of  power  by  the  city  in 
establishing  a  roadway  next  to  his  lot  line  so  as  to  deprive 
him  of  a  sidewalk,  and  the  jurisdiction  of  equity  was  sus- 
tained. Although  that  was  a  subject  on  which  the  city  had 
unquestioned  power  to  act,  the  action  being  unjust  and 
oppressive,  the  lot  owner  was  not  left  to  his  remedy  at  law, 
which  would  be  inadequate.  The  court  there  quoted  from 
Smith  V,  Bangs,  15  111.  399,  as  follows :  "So  a  court  of  equity 
has  jurisdiction  to  interpose  by  injunction  where  public 
ofi&cers,  under  claim  of  right,  are  proceeding  illegally  to 
impair  the  rights  or  injure  the  property  of  individuals  or 
corporations,  or  where  it  is  necessary  to  prevent  a  multi- 
plicity of  suits.'*  In  Field  v.  Barling,  supra,  upon  a  full 
discussion  and  citation  of  authorities,  the  right  to  an  injunc- 
tion was  again  sustained. 

The  cases  cited  in  the   opinion  do  not  sustain  its  doctrine. 
In  Murphy  v.  City  of  Chicago,  29  111.  279,  Murphy  sued  the 


Am  &  Bng  HACK  STANDS  639 

RCas 

Pennsylvania  Co.  v.  City  of  Chicago 

city  in  an  action  on  the  case  for  damages  occasioned  by  the 
city  allowing  a  railroad  company's  track  to  be  laid  in  Water 
street,  and  raising  the  grade  of  the  street,  and  the  court  said  : 
''It  is  the  settled  law  of  this  court,  as  well  as  in  most  of  the 
other  states  of  this  Union,  that  it  is  the  legitimate  use  of  a 
street  or  highway  to  allow  a  railroad  track  to  be  laid  down 
in  it,  and  for  doing  so  the  city  is  not  liable  for  any  damages 
which  may  accrue  to  individuals.'*  In  that  case  it  was  held 
that  there  was  no  remedy  at  law  against  the  city,  and  there 
was  no  question  about  equity.  In  Corcoran  v.  Railroad  Co., 
149  111.  291,  37  N.  E.  68,  it  was  held  that  if  the  ordinance 
could  be  regarded  as  not  attempting  to  exclude  the  general 
public  from  the  use  of  Archer  avenue,  but  subjecting  it  to  an 
additional  public  use,  the  abutting  owner  would  be  remitted 
to  his  action  at  law  to  recover  compensation  for  the  conse- 
quential damages  resulting  to  his  property.  That  was  not 
to  be  an  action  against  the  city,  which  was  denied  in  Murphy 
V.  City  of  Chicago,  and  which  no  one  supposes  could  be 
brought,  but  an  action  against  the  person  or  corporation 
occupying  the  street.  It  was  a  case  of  the  lawful  and  legit- 
imate use  of  the  street  within  powers  expressly  conferred 
on  the  city.  In  Doane  v.  Railway  Co.,  165  111.  510,  46  N. 
E.  520,  the  use  of  the  street  permitted  was  for  an  elevated 
railway  for  passenger  travel,  and  the  settled  law  of  this  state 
is  that  such  a  use  is  not  unlawful.  It  was  there  held  that 
such  erection,  which  greatly  accommodated  the  public  bus- 
iness, increasing  the  facilities  and  safety  of  transit,  did  not 
subject  the  street  to  a  new  servitude  or  unlawful  use.  Where 
such  a  use  of  a  street  as  is  entirely  lawful  is  granted  by  the 
city,  an  injunction  will  not  be  allowed  to  the  abutting  prop- 
erty owner,  although  there  may  be  damage  to  him,  because 
the  use  is  a  proper  one.  The  city  having  a  right  to  grant 
such  a  use,  the  question  whether  it  has  been  granted  is 
between  it  and  the  one  claiming  as  grantee.  A  grant  to  a 
street  railroad  is  only  adding  an  additional  mode  of  con- 
veyance, and,  as  the  abutting  property  owner  holds  his 
land  subject  to  the  exercise  of  that  right,  necessarily  he  can  - 
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not  enjoin  its  exercise.     This  is  a  different  question,  for  the 
use  of  a  street  for  a  hack  stand  is  a  purely  private  use.     The 
property  owner  is  not  bound  to  resort  to  his  action  at  law,  as 
the  use  granted  is  of  a  kind  he  is  not  required  to  submit  to. 
In  the  case  of  an  attempt  to  pervert  a  street  to  an  improper  use 
foreign  to  the  uses  of  a  street,  an  abutting  owner  has  a  right 
which  is  entitled  to  protection  in  equity.     Where  there  is  a 
substantial  legal  right,  and  a  threatened  wrong  to  which  a 
party  is  not  bound  to  submit,  the  amount  of  damages  which 
will  result  from  the  illegal  and  wrongful  act  does  not  bar  relief 
in  equity.     In  Field  v.  Barling,  supra,  this  question  was  dis- 
posed of,  and  it  was  said  that  **irreparable  injury*'  does  not 
mean  that  it  must  be  very  great,  and  the  fact  that  no  damage 
can  be  proved,  so  that  in  an  action  at  law  the  jury  could  only 
award  nominal  damages,  often  affords  the  very  best  reason 
why   a   court  of  equity  should  interfere.     The  question  is 
whether  the  private  use  is  an  encroachment  on  the  street,  and^ 
if  there  is  a  breach  of  the  trust  upon  which  the  streets  are  held 
by  the  city,  the  abutting  owner  may  have  relief,  although  the 
injury  may  be  small.     These  cases  make  it  very  clear  that 
the  remedy  of  complainants  is  in  equity.    If  the  use  is  unlawful 
and  foreign  to  the  purposes  of  a  street,  the  abutting  owner 
may  have  an  injunction ;  and  if,  as  assumed  in  the  opinion, 
the  grant  of  such  use  is  legitimate  and  within  the  power  of  the 
city,  the  remedy  at  law  which  is  offered  to  the  complainants 
cannot  be  against  the  city,  but  must  be  against  the  various 
hackmen  who  occupy  the  hack  stand.     Not  only  would  the 
injury  not  be  compensated  for  in  the  trifling  damages  which 
would  be  obtained  in  the  numerous  suits  against  each  individ- 
ual hack  driver,  where  the  cost  and  trouble  would  exceed 
the  recovery  if  it  should  ever  be  collected,  but  a  new  action 
would  have  to  be  brought  against  every  subsequent  hackman 
who  should  place  his  hack  there  under  color  of  the  city  ordi- 
nance.    To    remit    an    injured    property    owner    to    such 
interminable  litigation  and  a  multiplicity  of  suits  for  trifling 
damages  in   each  particular  instance  would  be    a   mockery 
of  justice. 
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Chesapeake  &  O.  R.  Co. 

V. 

Smith. 

{Court  of  Appeals  of  Kentucky^  May  13 y  i8gg,) 

Sufficiency  of  Evidence — Question  for  Jury. — In  an  action  for 
damages  caused  by  the  construction  and  operation  of  a  railroad, 
where  there  is  some  evidence  tending-  to  show  a  right  to  recover, 
and  the  jury  viewed  the  premises,  a  verdict  for  plaintiff  will  not  be 
disturbed  on  the  ground  of  lack  of  evidence  to  sustain  it. 

Judicial  Discretion. — The  trial  court  had  a  reasonable  discretion 
as  to  setting  aside  the  swearing  of  the  jury,  and  continuing  the 
cause,  as  well  as  to  permitting  amendments  to  pleadings. 

Railroad  In  Street— Injury  to  Adjacent  Property — Elements  of 
Damage.* — In  such  an  action,  there  may  be  a  recovery  for  injury 
to  property  appurtenant  to  a  street  caused  by  the  construction  and 
operation  of  a  railroad  in  such  street ;  and  interference  with  the 
means  of  ingress  and  egress,  injury  caused  by  escaping  steam, 
smoke  and  cinders,  jarring  or  shaking  of  premises,  may  each,  or  all, 
be  elements  of  damages  to  such  property  caused  by  the  construction 
and  operation  of  the  railroad. 

Appeai,  by  defendant  from  Boyd  county  circuit  court. 
Affirmed. 

Wadsworih  &  Cochran^  for  appellant. 
Dinkle  &  Montague y  for  appellee. 

GuFFY,  J.     It  is  substantially  alleged   in   the   petition  in 
this  case  that    the  appellee  was   the   owner  of   three   lots, 
fronting  on  Main   street,   in  Hampton    City,    and   that  her 
property  had  been  damaged  to  the  extent  of  $1 ,  -     caa.statwL 
995  by  the  building  and  operation  of   a  railroad 
track  by  appellant,  in  front  of  and  so  near  her  property  as  to 
materially  deprive  her  of  reasonable    ingress   and   egress  to 

♦See  note^  10  Am.  &  Eiag.  R.  Cas.,  N.  S.,  70S  et^seq. 
15  (N  s)  A  &  E  R  Cas— 41 
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and  from  her  prop2rty,  and  that  the  cinders  and  smoke 
thrown  out  by  cars  running  on  said  track,  and  the  jarring  of 
her  property  on  account  of  the  movement  of  the  cars  afore- 
said, caused  material  damage  to  the  property  aforesaid. 
The  answer  is  a  traverse  of  all  the  averments  of  the  petition 
as  to  any  damage  from  any  of  the  acts  mentioned  in  the 
petition.  Appellant  also  pleaded  the  statute  of  limitation. 
After  the  issues  were  fully  made  up,  a  jury  trial  resulted  in 
a  verdict  and  judgment  in  favor  of  the  appellee  for  $700; 
and,  appellant's  motion  for  a  new  trial  having  been  over- 
ruled, it  prosecutes  this  appeal. 

The  substance  of  the  grounds  relied  on  for  a  new  trial  are : 
First.  The  court  erred  in  setting  aside  the  swearing  of  the 
jury  at  a  former  term  of  this  court,  and  in  permitting  plainti£f 
to  file  an  amended  petition,  and  granting  plaintiff  a  contin- 
uance of  the  action.  The  second  and  third  grounds  complain 
of  the  admission  and  rejection  of  testimony.  Fourth.  Error 
of  the  court  in  refusing  to  give  a  peremptory  instruction  to 
find  for  defendant.  Fifth.  Error  of  the  court  in  giving  in- 
structions 1,  2,  3,  and  4.  Sixth.  Error  of  the  court  in  re- 
fusing to  give  instructions  A,  B,  C,  D,  and  E.  The  seventh, 
eighth,  and  ninth  grounds  are,  in  substance,  that  the  verdict 
is  not  sustained  by  the  evidence  and  was  the  result  of  passion 
and  prejudice. 

It  seems  clear  to  us  that  appellee  introduced  proof  con- 
ducing to  show  a  right  to  recover,  and,  taking  into  consid- 
eration all  the  testimony,  together  with  the  further  fact    that 

the  jury  had  a  view  of  the  premises,  we  are  of 
SiSSS^e-Suea-    the  opiuiou  that  the  verdict  is  sustained  by  the 

evidence ;  at  least,  the  jury  was  authorized  by 
the  testimony  to  find  the  damages  to  be  $700,  and,  this  being 
true,  we  have  no  power  to  disturb   the   verdict. 

The  trial  court  must  necessarily  have    a  reasonable  dis- 
cretion as  to  setting  aside  the  swearing  of  the 
£iTC?ition.  jury,  and  continuing  the  cause,  as  well  as  per- 

mitting amendments ;  and  we  are  not  prepared 
to  say  that  the  court  abused  its  discretion  in   this   case. 
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As  to  the  instructions  offered  by  appellant,  we  are  of  the 
opinion  that  they  were  properly  refused. 

The  instructions  given  by  the  court  read  as  follows  :     No. 
1 :  **If  the  jury  believes,  from  the  evidence,  that  the  houses 
and  lots  of   the  plaintiff,  Diana  Smith,   were   appurtenant  to 
Main    street,    in    Catlettsburg,    and    that  the 
defendant,   the   Chesapeake  &   Ohio   Railroad  ^SfS^nt^y* 
Company,   operated  the    railroad   track    com-  Sf^J^iS?*"^" 
plained  of  so  near  her  said  property  as  that,  by 
the  operation  of  its  trains  upon  said  track,  it  so  appropriated 
and  obstructed  said   street,    adjacent  to  said  property,  as  to 
unreasonably  interfere  with  the  use  of  said  street  as  a  means 
of  ingress   and  egress   to  said   property,   or  by   the   force  of 
steam  escaping   from  its  locomotives  operated  on  said  track 
smoke  or  cinders  were   thrown  upon  said   property,  or  that 
said  houses  were   injured   by  being   jarred  or  shaken  by  the 
operations  of  trains  on  said  track,  they  will  find  for  plaintiff 
such  damages,  not  exceeding  $1,995,  as  they  shall  believe, 
from  the  evidence,  she  "has  sustained  thereby.*'     No.  2  :  **If 
the  jury  find  for   the  plaintiff  under  instruction  No.  1,  they 
will  find  the  value  of  the  property  mentioned  in  said  instruc- 
tion No.  1  just   before  it  became   generally  known   that  the 
railroad   track  complained   of  was  to  be   built  on  said  Main 
street,  near  said    property,    and   then  they  will   find   what 
proportion,    if  any,   of  the   value  of  said  property   has  been 
taken  therefrom,  by  reason  of  the  operation  of  said  track  on 
said   street  so   near  said   property,   and  the   operation  of  its 
trains  thereon,  as  to  unreasonably   interfere  with   the  use  of 
said  street  as  a  means  of  ingress  and  egress  to  and  from  said 
property,    and   by   reason   of  the   throwing  of  smoke   and 
cinders,  if  any,  on   said  house  or  houses,    by  the  force  with 
which  such  smoke   or  cinders   were  ejected  from  the  engine, 
and  by  the  jarring  or  shaking,   if  any,  of  said   house  or 
houses,  by  the   operation  of   said   trains  on   said  track,  and 
the  proportion  of  the  value,  if  any,  so  taken  from  said  prop- 
erty will  be  the  amount  of  plaintiff's  recovery,  not  exceieding 
the  sum  of  $1,995."     No.  3  :  ** If  the  jury  believe,  from  the 
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evidence,  that  there  was  suflScient  space  between  the  ends  of 
the  ties  and  the  line  of  the   sidewalk   in  front  of  plaintiff's 
property,   or  any  of  it,   for   vehicles   to  pass  each   other  in 
ordinary  use,  they  will  find  for  defendant,  as  to  such  prop- 
erty, as  to  the   obstruction  of  the  ingress   and  egress  to  and 
from   said  property;  and  if  they  shall  believe,  from  the  evi- 
dence, that  the   property  of  plaintiff   was   not   injured   by 
smoke  and  cinders  thrown  thereon,  by  the  force  with  which 
they  were  ejected  from  the  engines  operated  on  said  track,  or 
that  said  house  or  houses  were   not  injured   by  being  jarred 
or  shaken  by  the  trains  operated  on  the  track  complained  of, 
they   will  find  for  defepdant,  as  to  such   smoke  and  cinders 
and  as  to  such  jarring  or  shaking.'*     No.  4:    ** The  court 
instructs  the  jury  that,  if  they   find  for  the   plaintiff   under 
instruction  No.  1,  they  shall   take  into  consideration,  or  in 
their  verdict  allow  for,  damage,  if  any,   caused  by  the  con- 
struction or  operation  of  defendant's  railroad,  which  resulted 
to  John   Smith  in   his  use  or   occupancy  of  the  premises  as 
life   tenant  prior  to   his  death,  which  It  is   admitted  by  the 
parties  occurred  on  the  9th  day  of  May,  1893."  No.  5  :  ''The 
jury  are   instructed   that  they  cannot  find  for  the  plaintiff 
unless  they  believe,  from  the  evidence,  that  her  property  was 
injured  by  the  track  complained  of,  over  and  above  what  it 
was  already  injured   by  the  tracks   which  were   in  the  street 
when   said  track  was  constructed ;  and,  in  case  they  do  so 
believe  from  the  evidence,  they  can  only   find  for  plaintiff 
such  damages  as  were  occasioned  thereby."     No.  6:  **The 
jury   are  instructed  that  if  they  believe,   from  the  evidence, 
that  the  railroad  track  complained  of  in  this  action  was  con- 
structed and  operated  before  March  10,    1889,  they  will  find 
for  the  defendant."     No.  7:     **Nine  or  more  of  the  jury, 
concurring,  may   return  a  verdict;  but,  if  it  be  made  by  less 
than   the  entire  jury,  it   must  be   signed   by  all   the  jurors 
agreeing  thereto." 

It    seems   to    us    that    the    instructions   given    correctly 
presented  the  law   applicable   to  the  case  on  trial,  and  con- 
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fined  the  jury  to  the  consideration  of  the  damages  caused  by 
the  building  and  operation  of  the  new  track.  The  word 
** not'' was  evidently  left  out  in  copying  instruction  No.  4. 
The  appellant  so  treats  the  instruction.  Judgment  afl&rmed, 
with  damages. 


Chesapeake  &  O.  Ry.  Co. 

V, 

Moats  ei  al. 

(Court  of  Appeals  of  Kentucky,  March  i^,  iSgg.) 

Railroads  in  Streets — Damages — Pleading. — A  property  holder  can 
maintain  but  one  action  for  injury  to  his  property  from  the  location 
and  operation  of  a  railroad  in  the  street  in  front  of  it,  and  in  an 
action  for  such  injury,  it  is  proper  for  plaintiff  by  amendment  to 
set  up  facts  occurring^  after  the  filing  of  the  original  petition,  which 
tend  to  show  the  damages  to  be  greater  than  those  claimed  in  such 
petition. 

Instructions. — Plaintiff  not  having  requested  an  instruction  on  a 
certain  point,  cannot  complain  that  such  instruction  was  not  given. 

Findings  of  Fact— Review.— Findings  of  fact  will  not  be  disturbed 
on  appeal. 

Proximity  of  Tracks — Damages— tjuestio.n  for  Jury.* — It  appear- 
ing that  there  was  not  sufficient  space  between  the  ends  of  defend- 
ant's ties  and  the  gutter  next  to  the  sidewalk  opposite  plaintiff's 
abutting  property  for  two  vehicles  to  pass,  the  question  of  damages 
to  such  property  by  reason  of  the  obstruction  of  plaintiff's  ingress 
and  egress  was  properly  submitted  to  the  jury. 

Appeal  by  defendant  from  Boyd  county  circuit  court. 
Affirmed. 

Wadsworih  &  Cochran^  for  appellant. 
D.   IV,  Steele,  Jr.,  for  appellees. 

HoBSON,  J.  In  July,  1890,  appellant  entered  on  the  street 
in  front  of  appellees'    property  in  Ashland,  Ky.,    and  laid 


♦See  note,  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  65. 


646  RAILROADS  IN  STREETS  ^^^  ^^ 

(N8) 

Chesapeake  &  O.  Ry.  Co.  v.  Moats 

doTyn  its  railroad  track.     According  to  the  proof  for  appel- 

oase  stated.         ^^^^»  ^^^  ^^^®  wcre  simply  placed  on  the  street, 

and  the  rails  spiked  on  the  ties,  without  any- 
filling  in  between  the  ties,  or  any  surfacing  up  of  the  street. 
On  March  23,  1891,  appellees  filed  this  suit,  alleging  that 
the  construction  of  this  line  of  railroad  had  destroyed  their 
ingress  and  egress  to  their  property,  and  deprived  them  of 
the  reasonable  use  and  enjoyment  of  the  street.  Appellant 
filed  answer  on  June  5,  1891,  bat,  owing  to  some  other  liti- 
gation, no  steps  were  taken  in  the  case  until  May  5,  1896, 
when  appellees  filed  an  amended  petition,  alleging  that 
appellant  allowed  its  line  of  railroad  track  to  lie  unfinished 
and  unballasted  upon  the  street  until  July  1,  1891,  when  it 
removed  the  track  a  few  feet  northwardly,  and,  having  com- 
pleted it,  placed  upon  it  locomotives  and  trains  of  cars ;  that 
the  locomotives  threw  smoke,  soot,  and  cinders  upon  their 
property,  and  into  their  house,  in  such  quantities  as  to  make 
the  property  almost  uninhabitable  as  a  residence,  which 
theretofore  had  been  pleasant  and  enjoyable,  and  for  this  they 
prayed  $1,200  damages.  The  appellant  objected  to  the  filing 
of  this  amended  petition,  and  insists  here  that  it  should  not 
have  been  filed. 

As  has  been  often  held  by  this  court,  the  property  holder 
can  maintain  but  one  action,  in  cases  like  this,  for  the  injury 
to  his  property  from  the  location  and  operation  of  a  railroad 

in  the  street  in  front  of  him.  In  this  action  he 
streets-Dam-       must  obtaiu  all  the  damages  he  has   suffered, 

ages— Pleading.  ^ 

and,  if  he  fails  to  present  his  whole  case,  he  is 
without  remedy.  The  amended  petition  sets  up  facts,  occur- 
ring after  the  original  petition  was  filed,  directly  connected 
with  the  cause  of  action  therein  alleged.  It  was  not  a  new 
cause  of  action,  but  a  part  of  the  transaction  set  out  in  the 
original  petition.  The  plan,  from  the  beginning,  was  to  run 
locomotives  and  cars  on  the  track,  and  to  ballast  it  up  and  to 
secure  it  for  this  purpose.  The  work  was  stopped  by  legal 
proceedings.  The  original  petition  was  filed  before  it  was 
resumed,  but  when  it  was  resumed,  and  the  plan  fully  car- 
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tied  into  execution,  it  was  entirely  proper  for  the  plaintiffs 
by  amendment  to  setup  the  facts  occurring  since  the  original 
petition  was  filed.  In  no  other  way  could  justice  have 
been  done. 

Appellant  also  complains  that  the  court  below  did  not 
restrict  appellees  to  the  damages  to  their  property  from  the 
prudent  operation  of  the  railroad.      There  was  no  allegation 

in  the  pleading  of  any  negligence  in  the  opera-     ,   , ^ 

tion  of  the  railroad.  There  was  no  proof 
offered  of  such  negligence.  On  the  contrary,  the  proof  seems 
to  assume  that  the  road  was  properly  operated.  The  appel- 
lant asked  no  instruction  on  the  trial  to  this  effect,  and  can- 
not complain  that  such  an  instruction  was  not  given.  The 
verdict  of  the  jury  for  $400  is  less  than  the  evidence  might 
well  have  warranted,  and  we  are  satisfied  appellant  was  not 
prejudiced  by  the  instructions  given. 

Appellant  pleaded  limitation  in  bar  of  the  recovery  sought 
in  the  amended  petition,  alleging  that  the  cause  of  action  had 
accrued  more   than  five   years   before   it   was   filed.      This 
allegation   was   controverted   of  record.      The 
proof  was  contradictory.     The  court,  by  proper    l?St55v°iw. 
instructions,    submitted    the    question    to    the 
jury;  and,  they  having  found   for  the   appellees,   we  cannot 
disturb  their  finding  of  fact,  which  has  been  approved  by  the 
circuit  judge.      This   makes   it  unnecessary  for  us  to  deter- 
mine whether  the  five -years  statute  applies  to  the  case. 

It  is  also  insisted  for  appellant   that   under  the   ruling  of 
this  court  in   the  case  of  Railway  Co.  v.   Kobs,   30   S.  W.  6, 
and  cases  cited,  there   was   room  sufficient   for  ingress  and 
egress  between  the   railroad  track  and  the   side  of  the  street 
next  to  appellees'    property,  and   that  the  court 
for  this   reason   erred   in  submitting  to  the  jury  iSS^iSaS- 
the  question   of  damages   to  the   property  from  for  jury. 
the  track  as   originally  laid.     The  proof  in  this 
case  appears  to  be  essentially  different  from  the  state  of  facts 
shown  in   the  cases   referred   to.      According  to  appellees' 
evidence,  there  was  only  seven  or  eight  feet  of  space  between 
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the  ends  of  the  ties  and  the  gutter  next  to  the  sidewalk 
opposite  appellees'  property.  There  is  conflicting  proof  on 
behalf  of  appellant  as  to  the  distance,  but  it  appears  as  a  fact 
from  actual  experiment  that  there  was  not  enough  space  for 
two  vehicles  to  pass  each  other;  and  under  this  evidence  it 
was  proper  for  the  court  to  submit  the  question  to  the  jury. 
The  track,  as  originally  laid  in  the  street,  was  a  nuisance, 
according  to  the  evidence  for  appellees.  The  operation 
of  the  railroad  has,  according  to  their  proof,  damaged  their 
property  to  the  amount  of  about  one -third  of  its  value.  It 
was  worth  about  $2,000  before  the  road  was  located  in  the 
street  in  front  of  it.  The  jury  do  not  appear  to  have 
been  governed  by  prejudice.  The  instructions  fairly  sub- 
mitted the  issues  to  the  jury,  and  we  no  not  see,  on  the 
whole  case,  that  appellant  has  any  substantial  ground  of 
complaint.     Judgment  affirmed. 


Pittsburg,  C.  &  St.  L.  "Ry.  Co. 

V, 

Hood. 

{Circuit  Court  of  Appeals^  Sixth  Circuity  May  75,  i8gg,) 

Railroads  —  Unauthorized  Occupation  of  Street  —  Liability  for 
Injuries. — The  construction  and  use  by  a  railroad  company  of  its 
road  longitudinally  on  a  highway  or  street,  without  legislative 
authority,  either  direct  or  through  the  authorized  action  of  a  munic- 
ipality, not  only  creates  a  public  nuisance,  but  constitutes  the 
railroad  company  a  trespasser,  and  renders  it  liable  for  such  dam- 
ages as  proximately  result  from  such  occupation  or  use  to  persons 
or  property,  in  the  absence  of  contributory  negligence. 

Railroads  in  Street — Municipal  Authority  to  Impose  Conditions. — 
A  municipality  haying  authority  to  permit  a  railroad  to  occupy  a 
street,  may  attach  reasonable  conditions  to  the  grant  for  the  pro- 
tection of  the  public  interest  and  safety  ;  and,  if  these  conditions 
are  accepted  by  the  railroad,  they  are  binding  upon  it. 
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Same — Same — Same — Police  Provisions. — Where  a  police  provi- 
sion prohibiting  the  operation  of  a  railroad  at  a  public  landing 
during  the  daytime  has  been  enacted  pursuant  to  legislative  author- 
ity, the  fact  that  it  is  found  in  an  ordinance  which  also  contains 
contract  provisions  does  not  make  it  less  binding  on  the  railroad. 

Same — Violation  of  Police  Provision— Nuisance. — Where  an  ordi- 
nance granting  a  railroad  company  the  right  to  construct  and 
operate  a  railway  upon  a  public  landing  contains  a  police  provision 
prohibiting  the  use  of  the  tracks  at  such  place  during  the  daytime, 
the  use  of  the  tracks  in  violation  of  such  provision  constitutes  a 
nuisance. 

Same  -r  Same — Frightening  Team — Wrongful  Death—  Proximate 
Cause. — Plaintiff's  intestate  stopped  his  team  near  a  public  landing, 
and  was  unhitching  his  horses,  when  they  became  frightened,  and 
ran  over  him,  inflicting  fatal  injuries.  The  cause  of  their  fright 
was  the  movement  and  noise  of  a  train  which  was  being  operated 
upon  the  landing  in  violation  of  an  ordinance  prohibiting  the  use 
of  the  tracks  at  the  landing  during  the  daytime.  Held,  that  the 
violation  of  the  ordinance  was  the  proximate  cause  of  the  accident. 

Error  by  defendant  to  the  circuit  court  of  the  United 
States  for  the  Southern  district  of  Ohio.     Affirmed. 

This  was  an  action  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  based  upon  the  ground  that  the  injury 
which  resulted  in  death  was  caused  by  the  wrongful  act  and 
negligence   of  the  defendant.     The  injury  was  stated 

sustained  on  a- public  landing  in*  the  city  of 
Cincinnati,  on  the  morning  of  September  19,  1895,  at  6.50 
a.  m.  This  public  landing  is  an  open  space  on  the  river 
front,  and  is  a  large  landing  equal  in  dimensions  to  about 
two  ordinary  city  blocks.  It  extends  from  the  river  across  the 
line  of  Water  street  to  the  line  of  Front  street,  and  from  the 
east  line  of  Broadway  crossing  Sycamore  street  to  the  west 
line  of  Main  street.  A  railroad  track  crosses  the  north  end 
of  this  public  landing  in  the  line  of  Front  street.  A  spur 
track  branches  off  from  the  south  side  of  the  main  track  in 
the  line  of  Sycamore  street,  extending  westerly  and  parallel 
with  the  main  line,  into  Water  street.  These  are  called  the 
"connection  tracks,'*  by  means  of  which  passengers  and 
freight  are  transferred  across  the  city  between  the  east  and 
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west  systems  of  railroad  terminals.  The  tracks  were  con- 
structed under  the  authority  and  provisions  of  a  city  ordi- 
nance, by  which  the  plaintiff  in  error  acquired  the  right  to 
operate  only  during  the  nighttime  and  until  6  o'clock  in  the 
morning.  The  material  parts  of  the  ordinance  for  the  purposes 
of  this  case  areas  follows:  **The  hours  which  Said  track 
may  be  used  for  the  transmission  of  freight  and  passengers 
shall  be  as  follows :  From  the  1st  of  April  to  the  1st  of 
October  from  8  o'clock  p.  m.  to  6  o'clock  a.  m.,  and  from 
the  1st  of  October  to  the  1st  of  April  from  7  o'clock  p.  m.  to 
6  o'clock  a.  m.,  and  no  cars  shall  be  drawn  on  the  track  at 
any  other  hours.  The  companies  to  have  the  privilege  of 
using  the  steam  or  horse  power,  as  they  may,  in  their  judg- 
ment, think  best;  subject,  however,  to  the  approval  of  the 
city  council.  But  in  no  case  shall  cars  be  drawn  through 
the  city  at  a  greater  speed  than  six  miles  per  hour."  The 
public  landing,  during  the  daytime,  was  used  for  all  purposes 
to  which  a  public  landing  is  usually  devoted,  there  being  a 
wharf  at  the  foot  of  Sycamore  street,  including  its  use  by 
wagons,  drays,  and  other  suitable  vehicles  in  the  transporta- 
tion of  freight,  which  was  discharged  and  received  at  the 
landing.  At  the  hour  above  mentioned  a  freight  train  oper- 
ated by  plaintiff  in  error  entered  the  public  landing,  and 
was  pushed  into  the  Water  street  spur  track,  slowing  up, 
and  stopping  its  head  end  in  Water  street,  with  its  rear  end 
at  or  near  Sycamore  street.  At  this  time  the  plaintiff's  in- 
testate was  driving  a  two -horse  wagon,  loaded  with  tobacco, 
from  the  wharf  diagonally  across  the  public  landing  in  the 
direction  of  Main  street.  He  stopped  at  a  distance  variously 
estimated,  but  which  ma}^  be  put  at  from  30  to  60  feet  from 
the  train.  His  team  was  turned  until  it  headed  west,  and 
the  plaintiff's  intestate  then  began  to  unhitch  the  horses,  his 
purpose  being  to  leave  the  wagon  at  that  place,  and  drive 
the  horses  back  to  the  wharf  to  aid  in  pulling  the  next  wagon 
up  the  grade.  Just  at  this  moment  a  movement  of  the  train 
was  made,  letting  off  steam,  and  otherwise  causing  much 
noise.     The   horses    became    frightened,    and    Hood   went 
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quickly  to  their  heads  in  the  effort  to  control  them.  The 
horses  swung  around  suddenly,  and  plunged  forward,  drag- 
ging Hood  as  they  went,  and  finally  running  over  him,  and 
inflicting  the  injuries  from  which  he  died.  The  main  facts 
attending  the  accident  as  thus  given  are  undisputed.  The 
case,  as  stated  in  the  petition,  proceeded  upon  the  grounds : 
First,  that  the  cars  were  being  operated  unlawfully  upon  the 
public  landing  at  the  time,  in  violation  of  the  ordinance; 
and,  second,  that  the  horses  were  frightened  and  the  acci- 
dent caused  by  the  negligent  manner  iq  which  the  train  was 
operated.  In  the  court's  instruction  to  the  jury  the  case 
was  thus  stated  :  '*The  plaintiff  claims  that  he  is  entitled  to 
recover  damages  from  defendant — First,  because  defendant's 
train,  which  frightened  Hood's  horses,  and  thereby  caused 
the  injuries  of  which  he  died,  was  unlawfully  upon  the  pub- 
lic landing  in  violation  of  the  ordinance ;  second,  because  the 
frightening  of  the  horses,  and  the  subsequent  injuries  to 
Hood,  were  caused  by  the- negligence  of  the  defendant  in 
operating  the  train.**  Verdict  was  returned  in  plaintiff's  favor 
for  the  sum  of  $4^,500.  A  motion  for  a  new  trial  having  been 
overruled,  judgment  was  duly  entered  upon  the  verdict,  and 
to  revise  that  judgment  this  writ  of  error  is   sued  out. 

Robert  Ramsey^  for  plaintiff  in  error. 
Alfred  Mack^   for  defendant   in  error. 

Before  Taft  and  Lurton,  Circuit  Judges,  and  Clark, 
District  Judge. 

Clark,  District  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

In  relation  to  the  first  ground  on  which  the  right  to 
recover  was  rested,  the  court  charged  the  jury  as  follows  : 

**It  being  conceded,  gentlemen,  that  the  train  of  the 
defendant  was  unlawfully  upon  the  public  landing,  in  viola- 
tion of  the  ordinance  forbidding  it  to  be  there  at  all  at  that 
time,  and  that  it  frightened  the  horses  of  Hood  and  thereby 
caused  the  injury  of   which  Hood  died,  q,  prima  facie  case  of 
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negligence  on  the  part  of  the  defendant  is  presented,  which 
will  entitle  the  plaintiff  to  recover,  unless  it  appears  from 
the  evidence  that  Hood  was  himself  in  fault,  and  that  he 
was  guilty  of  negligence  which  directly  contributed  to  the 
injury.*' 

This  instruction  is  assigned  for  error,  and  it  is  the  only 
ground  relied  on  in  argument  for  reversal,  and  presents  the 
only  serious  question  which  could  arise  on  this  record.  The 
contention  of  plaintiff  in  error  is :  First,  that,  treating  the 
ordinance  in  question  as  a  valid  police  regulation,  its  viola- 
tion is  only  evidence  of  negligence,  which  should  have  been 
submitted  to  the  jury;  and,  second,  that  the  ordinance  was 
a  mere  contract,  and  not  a  police  regulation,  and  that  its 
violation  was  a  breach  of  private  contract,  and  not  a  viola- 
tion of  law.  In  determining  the  true  construction  and  effect 
of  this  ordinance,  it  will  be  well  to  keep  in  view  the  law 
which  would  control  the  case  in  the  absence  of  such  an 
ordinance.  The  public  landing  on  which  the  accident 
occurred  is  a  public  highway  in  the  fullest  sense,  and  must 
be  so  regarded  for  all  legal  purposes,  and  the  right  to 
occupy  such  a  public  highway  with  a  railroad  is  an  extra- 
ordinary privilege.  Legislative  authority  must  exist  to 
warrant  the  occupation  of  such  a  highway  by  express  grant 
or  by  necessary  implication.  1  Wood,  R.  R.  (2d  Ed.) 
746;  2  Dill.  Mun.  Corp.  (4th  Ed.)  §  707  :  Memphis  City  R. 
Co.  V,  Mayor,  etc.,  of  City  of  Memphis,  4  Cold.  406 ;  People's 
Pass.  Ry.  v,  Memphis  City  R.  Co.,  10  Wall.  38;  Barney  v. 
City  of  Keokuk,  94  U.  S.  324;  3  Gook,  Corp.  §  713.  The 
legislature  may,  of  course,  instead  of  granting  by  direct  act 
or  general  legislation  the  power  to  railroad  companies  to 
occupy  streets  for  the  purpose  of  constructing  and  operating 
railways  thereon,  delegate  to  municipalities  the  right  to 
consent  to  such  use  of  the  streets.  In  the  absence  of 
legislative  authority,  either  direct  or  through  the  authorized 
action  of  a  municipality,  the  construction  and  use  by 
a  railroad  company  of  its  road  longitudinally  on  a  high- 
way or  street  is  a  public  nuisance,  and  the  company  is  subject 
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to  indictment  for  creating:  and  maintaining  such  a  nuisance. 
City  of  Knoxville  v,  Africa.  47  U.  S.  App.  74,  23  C.  C.  A. 
252,  and  77  Fed.  501 ;  2  Dill.  Mun.  Corp.  (4th  Ed.)  §  708;  1 
Wood,  Nuis.  (3d  Ed.)  pp.  96,  97 ;  Com.  v.  Old  Colony  &  P. 
R.  R.  Co.,  14  Gray,  93;  Railroad  Co.  v,  Naylor.  2  Ohio  St. 
235;  Hussner  v.  Railroad  Co.,  114  N.  Y.  433,  43  Am.  &  Eng. 
R.  Cas.  219,  21  N.  E.  1002;  1  Wood,  Nuis. 
(3d  Ed.)    §.§  300,    303.      Such    unauthorized  SSSSfdo^SET 

\  ^      f      fjj  J  tion  of  street- 

occupation   and   use  of   streets  and  highways,  J'lJJfiJIiy^' 

being  wrongful,   not  only  creates  a  nuisance, 

but  constitutes  a  railway  company  a  trespasser,  and  renders 

it  liable  for  such  damages  as   proximately  result  to  persons 

or  property  in   the  absence  of  contributory  negligence.     If 

authority  is  given  to  construct  a  railroad  upon 

the   streets   of   a  city  or  town,    provided    the  StSJt^MiiSici- 

company  first  obtains  the  consent  of  the  munic  -  |™j"«  SanL- 

ipal  corporation,   or  where,  by  the  delegation 

of  power  from  the  legislature,   the  municipality  itself  grants 

the  right,  reasonable  conditions  may  be  annexed  to  the  grant 

and  imposed  upon  the  company  as  to  the  construction  and 

operation  of  its   road,   such  as   are  deemed  essential  for  the 

protection  of  the  public  interest  and  safety;  and,  if  these  are 

accepted  by  the   railroad  company,  they  are  binding  upon 

the  parties.     1  Wood,  R.  R.  748 ;    Pacific  R.  Co.    v.  City  of 

Leavenworth,    18  Fed.    Cas.  953    (No.  10,649);    Richmond, 

F.  &  P.  R.    Co.  V,   City  of  Richmond,  96  U.  S.  521 ;  1  Dill. 

Mun.  Corp.  (4th  Ed.)  §  706.     It  is  this  legislative  authority, 

derived  either  immediately  or  through,  the  authorized  action 

of  the   municipality,  which    protects  a  railway  company  in 

the  use  of  streets  for  railroad  purposes  from  prosecution  and 

suit  for  a  public  nuisance ;  and,  when  the  consent  of  a  city  or 

or  town  is  required,  the   importance  of  an  ordinance  like  the 

one  in  question  is  apparent.     When  the  ordinance  prescribes 

conditions   on   which   the   right  is   granted,    these    become 

binding,    and  the   right  to  use  the  streets  must  be  exercised 

strictly  within   the   provisions   of  the  ordinance.     Railroad 

Co.   V.  Bingham,   87  Tenn.  522,  11  S.  W.  705,  is  a  leading 
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and  instructive  case  upon  this  subject.  Judge  Lurton 
(now  one  of  the  judges  of  this  court),  delivering  the 
unanimous  judgment  of  the  supreme  court  of  Tennessee, 
said  : 

**Mr.  Wood,  in  his  work  upon  Railroads,  lays  down  what 
we  regard  as  the  sound  and  reasonable  rule  in  the  following 
words  :  *It  may  be  stated  as  a  general  rule  that  whatever  is 
authorized  by  statute  within  the  scope  of  legislative  powers 
is  lawful,  and  therefore  cannot  be  a  nuisance.  But  this 
must  be  understood  as  subject  to  the  qualification  that, 
where  an  act  that  would  otherwise  be  a  nuisance  is  authorized 
by  statute,  it  only  ceases  to  be  a  nuisance  so  long  as  it  is 
within  the  scope  of  the  powers  conferred.  If  the  power 
conferred  is  exceeded,  or  exercised  in  another  or  different 
manner  from  that  prescribed  by  law,  it  is  a  nuisance  as  to 
such  exercise,  or  difference  in  the  mode  of  its  exercise. 
Whenever  an  act  is  authorized  to  be  done  in  a  highway  that 
would  otherwise  be  a  nuisance,  the  person  or  company  to 
whom  the  power  is  given  is  not  only  bound  to  exercise  it 
strictly  within  the  provisions  of  the  law,  but  also  with  the 
highest  degree  of  care  to  prevent  injury  to  person  or  property 
of  those  who  may  be   affected  by  such  acts.'  '* 

In  an  extended  note  at  page  759  of  the  work  thus  quoted 
from  and  approved  the  same  author  says  : 

**The  rule  is  invariable  that,  where  the  statute  imposes 
conditions  upon  the  use  of  a  highway  for  railway  purposes, 
they  must  be  complied  with,  or  the  railway  will  be  a 
continuing  nuisance.  Town  of  Hamden  v.  New  Haven  & 
N.  Co.,  27  Conn.  158;  Com.  v,  Erie  &  N.  E.  R.  Co.,  27  Pa. 
St.  339;  Inhabitants  of  Springfield  v.  Connecticut  R.  R.  Co.» 
4  Cush.  63;  People  v,  Dutchess  &  C.  R.  Co.,  58  N.  Y.  152." 

See,  also,  Harmon  v.  Railroad  Co.,  87  Tenn.  614,  11  S. 
W.  703,  in  which  the  doctrine  of  Railroad  Co.  v.  Bingham  is 
reaffirmed. 

In  Railroad  Co.  v,  Naylor,  2  Ohio  St.  235,  the  facts  were 
that  the  charter  of  a  railroad  company  merely  fixed  a  few 
points  through  which  the  road  was  to  pass  from  its  com- 
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mencement  to  its  terminus,  leaving  the  exact  location  of  the 
road  to  the  discretion  of  the  corporation.  After  the  road  had 
been  once  located,  the  company  undertook  to  relocate  and  to 
change  and  rebuild  the  road,  and  in  doing  so  rendered  the 
premises  of  the  defendant  in  error  less  valuable  than  they 
had  been  before,  for  which  suit  was  brought,  and  judgment 
recovered.  On  writ  of  error  to  the  supreme  court  of  Ohio,  it 
was  held  that,  the  company  having  once  located  the  road, 
their  power  in  that  respect  ceased,  that  the  relocation  was 
unauthorized,  and  that  the  company  was,  consequently, 
liable  for  any  damage  done  to  property  in  the  relocation  of 
the  road.     The  court,  through  Caldwell,  J.,  said : 

**The  act  of  the  railroad  company  in  changing  their  location 
being  unlawful,  the  next  question  arises, — whether  they  are 
liable  to  the  defendant  in  error  for  the  damage  which  he  has 
sustained  by  such  relocation.  It  is  contended  that,  inasmuch 
as  the  road  as  relocated  does  not  touch  his  property,  the 
company  cannot  be  made  liable.  It  is  a  general  principle 
of  law  that  a  person  is  liable  for  all  the  damage  done  by  his 
illegal  act,  and  this  whether  the  jury  was  intended  or  not. 
It  is  well  settled  that  an  action  lies  as  well  for  damage  to 
adjoining  property,  by  stopping  or  impeding  the  travel  on, 
to,  or  from  a  street  or  highway,  as  any  other  damage  that 
can  be  done  to  property,  although  the  property  injured  may 
not  be  touched  by  the  obstruction.  See  Fletcher  v.  Railroad 
Co.,  25  Wend.  462 ;  Bingham  v.  Doane,  9  Ohio,  165 ;  5  EJng. 
Law  &  Eq.  339 ;    29  E.  C.  L.  336.'* 

The  doctrine  thus  declared  does  not  proceed  upon  the 
ground  that  the  construction  and  operation  of  the  railroad 
under  such  circumstances  is  negligent,  but  upon  the  ground 
that  the  prosecution  of  the  business  is  unauthorized  by  law, 
and  constitutes  a  nuisance.  Accordingly,  in  Congreve  o. 
Smith,  18  N.  Y.  79,  the  court  of  appeals  of  New  York, 
speaking  by  Strong,  J.,  said : 

**The  general  doctrine  is  that  the  public  are  entitled  to  the 
street  or  highway  in  the  condition  in  which  they  placed  it; 
and  whoever,  without  special  authority,  materially  obstructs 
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it,  or  renders  its  use  hazardous  by  doing  anything  upon, 
above,  or  below  the  surface,  is  guilty  of  a  nuisance;  and,  as 
in  all  other  cases  of  public  nuisance,  individuals  sustaining 
special  damage  from  it,  without  any  want  of  due  care  to  avoid 
injury,  have  a  remedy  by  action  against  the  author  or  person 
continuing  the  nuisance.  No  question  of  negligence  can 
arise,  the  act  being  wrongful.'* 

So,  too,  in  Heeg  v^  Licht,  80  N.  Y.  579,  it  was  adjudged 
that  the  keeping  of  gunpowder  or  other  explosives  under  cir- 
cumstances where  it  would  be  liable,  in  case  of  explosion,  to 
injure  the  property  or  persons  of  those  residing  in  close 
proximity,  would  constitute  a  private  nuisance,  and  render 
the  person  keeping  such  explosives  liable  in  damage  in  case 
of  injury  therefrom ;  and  it  was  said  that  this  liability  was 
entirely  without  regard  to  the  question  whether  the  person  so 
keeping  such  explosives  was  chargeable  with  carelessness  or 
negligence.  This  doctrine  is  laid  down  broadly  as  the  estab  - 
lishedlawin2  Dill.  Mun.  Corp.  (4th  Ed.)  §  1032,  in  the 
following  language : 

**No  person,  not  even  the  adjoining  owner,  whether  the  fee 
of  the  street  be  in  himself  or  in  the  public,  has  the  right  to  do 
any  act  which  renders  the  use  of  the  street  hazardous  or  less 
secure  than  it  was  left  by  the  municipal  authorities.  Who- 
ever does  so,  whether  by  excavations  made  in  the  sidewalk 
by  the  abutter,  or  by  unsafe  hatchways  left  therein,  or  by 
opening  or  leaving  open  an  area  way  in  the  pavement,  or  by 
undermining  the  street  or  sidewalk,  or  by  placing  unauthor- 
ized obstructions  thereon,  which  make  the  use  of  the  street 
unsafe  or  less  secure,  is  guilty  of  a  nuisance,  and  is  liable  to 
any  person  who,  using  due  care,  sustains  any  special  injury 
therefrom;  and  in  such  cases  the  person  who  created  or  con- 
tinues the  nuisance  is  thus  liable  irrespective  of  the  question 
of  negligence  on  his  part.** 

See  Hayes  v.  Railroad  Co.,  Ill  U.  S.,  at  pages  235,  236,  4 
Sup.  Ct.  369,  where  this  general  rule  is  recognized,  and  cases 
cited  in  which  it  was  declared.  See,  also,  Hetzel  v.  Railroad 
Co.,  169  U.  S.  26, 18  Sup.  Ct.  255;  Evans  v.  Fertilizing  Co., 
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160  Pa.  St.   209,  28  Atl.  702  ;  Dennis  v,   Eckhardt,  3  Grant, 
Cas.  392. 

The  rule  in  this  class  of  cases  is  thus  stated  by  Judge 
CooLEY : 

**It  is  only  necessary  for  the  plaintiff  in  these  cases  to 
show  how  he  has  been  injured  by  the  nuisance,  and  to  dis- 
tinguish his  injury  from  that  suffered  by  the  public  at  large, 
and  he  brings  himself  within  the  rules  entitling  him  to  re- 
dress.*'    Cooley,  Torts  (2d  Ed.)  736,  737. 

See,  too,  Powell  v.  Fall,  5  Q.  B.  Div.  597,  Rapier  v.  Tram- 
way [1893]  2  Ch.  588,  Railway  Co*,  v,  Truman,  11  App.  Cas. 
45,  in  which  the  common  law,  as  well  as  the  effect  of  certain 
statutory  enactments,  were  stated. 

It  is  conceded,  and  could  not  be  controverted,  that  the 
legislature  of  Ohio  conferred  upon  the  city  power  to  grant 
the  right  to  construct  and  use  the  railroad  upon  the  public 
landing,  with  power  to  annex  conditions.  The  existence  of 
the  power  to  consent  to  such  a  use  of  the  streets  and  high- 
ways in  the  city,  and  the  power  to  impose  valid  and  binding 
conditions,  were  fully  recognized  in  the  well-considered  case 
of  Louisville  Trust  Co.  v.  City  of  Cincinnati,  47  U.  S.  App. 
36,  22  C.  C.  A.  534,  and  76  Fed.  296;  Id,,  78  Fed.  307.  It 
will  admit  of  question  whether,  in  the  absence  of  constitu- 
tional or  legislative  restriction,  municipal  corporations,  by 
virtue  of  the  police  authority  over  streets,  and  the  power  to 
protect  the  safety  of  persons  and  property,  might  not  impose, 
by  ordinance  duly  enacted,  conditions  upon  the  operation  of 
a  railway  through  the  streets  of  a  city,  similar  to  the  provi- 
sions containeij  in  the  ordinance  now  in  question.  1  Dill. 
Mun.  Corp.  (4th  Ed.)  §§  393,  713;  Richmond,  F.  &  P.  R. 
Co.  V.  City  of  Richmond,  96  U.  S.  521 ;  Chicago,  B.  &  Q. 
R.  Co.  V,  Nebraska,  170  U.  S.  57,  18  Sup.  Ct.  513;  Gaslight 
Co.  V,  Murphy,  170  U.  S.  78,  18  Sup.  Ct.  505.  It  being  es- 
tablished, and  here  conceded,  that  the  city  was  vested  with 
power  to  make  the  grant  with  conditions  annexed,  it  is 
unnecessary  for  us  to  decide  to  what  extent  the  power  to  im  - 

15  (N  s)  A  &  E  R  Cas— 42 
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pose  conditions  would  exist  in  the  absence  of  express  legis- 
lative authority  to  do  so.  It  is  not  to  be  doubted  that  the 
purpose  of  the  legislature  in  conferring  upon  the  municipal- 
ity the  power  to  consent  to  the  use  of  the  public  landing  with 
conditions  was  to  enable  the  cit}'  to  properly  exercise  its 
police  power  in  the  protection  of  persons  and  property  against 
great  danger  in  a  public  and  much -used  place,  such  as  this 
landing.  And  in  this  view  it  is  not  open  to  reasonable  ques- 
tion that  the  ordinance  as  enacted  combines  contractual  as 
well  as  police  provisions,  the  latter  being  in  the  interest  of 
the  public  safety.  In  so  far  as  the  ordinance  granted  the 
right  or  franchise  to  construct  and  operate  a  railway  upon 
this  public  ground,  it  became,  when  accepted,  a  contract; 
but  the  provision  by  which  the  use  of  the  track  was  pro- 
hibited during  the  daytime  was  in  its  nature  and  effect  a 
municipal  or  police  regulation  operating  in  the  interest  of 
public  safety.  McDonald  v.  Railway  Co.,  43  U.  S.  App.  79, 
20  C.  C.  A.  322,  and  74  Fed.  104;  Hayes  v.  Railroad  Co., 
Ill  U.  S.  228,  4  Sup.  Ct.  369;  Joy  v.  City  of  St.  Louis,  138 
U.  S.  42,  45  Am.  &  Eng.  R.  Cas.  655,  11  Sup.  Ct.  243. 
This  police  provision  having  been  enacted  pursuant  to  clear 
legislative  authority,  the  fact   that  it  is  found  in  an  ordinance 

which  also  contains  contract  provisions  does 
BamS-Poitoe'       not  chaugc    the  result    or  affect   the  essential 

Provisions.  " 

character  of  the  power  exercised ;  and  this 
police  provision,  being  thus  specifically  authorized  and 
duly  enacted,  unquestionably  has,  within  the  corporate 
limits,  the  force  of  a  law  enacted  by  the  legislature  of  the 
state.  Hayes  z^.  Railroad  Co.,  Ill  U.  S.  228,  4  Sup.  Ct. 
369;  Robbins  v.  City  of  Chicago,  4  Wall.  657;  City  of 
Chicago  V.  Robbins,  2  Black,  418;  Doran   v.  Flood,  47  Fed. 

543;  McDonald  v.  Railway  Co.,  43  U.  S.   App. 

Saxno — Violation 

&J?ii?on-  79,20   C.  C.   A.  322,  and  74    Fed.    104;  1  Dill. 

Nuisance.  ^^^     ^^^^     ^^^^  g^    )   gg    3^3^  393  j^    fCSUltS 

from  this  view  that  the  operation  of  the  railroad  by  plaintiff 
in  error  during  the  daytime,  contrary  to  the  provisions  of  the 
ordinance  was  a  violation  of  law,  and  constituted  a  nuisance. 
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It  is  finally  insisted  that  there  was  error  in  the  court's 
holding  that  the  act  of  plaintiff  in  error  was  the  proximate 
cause  of  the  injury  sustained.  The  proximate  casual  con- 
nection between  the  wrongful  operation  of  the 
railroad  by  plaintiff  in  error  and  the  injury  is,  |J2m-w?oS 
however,  in  the  light  of  authority,  too  clear  to  SitS'oSrJf"'^' 
admit  of  question.  McDonald  v.  Railway  Co., 
43  U.  S.  App.  79,  20  C.  C.  A.  322,  and  74  Fed.  104;  Rail- 
road Co.  V,  Reesman,  9  C.  C.  A.  20,  60  Fed.  374,  and  19  U. 
S.  App.  596;  Hayes  v.  Railroad  Co.,  Ill  U.  S.  228,  4  Sup. 
Ct.  369;  Whart.  Neg.  §  107.  Hayes  v.  Railroad  Co.,  Ill  U. 
S.  228,  4  Sup.  Ct.  369,  strongly  supports  throughout  the  con- 
clusions at  which  we  arrive  in  this  case.  And  this  is  so  not- 
withstanding the  difference  in  the  specific  ground  of  liability 
declared  in  that  case  and  in  this.  Substantially  the  same 
grounds  urged  for  reversal  here  were  pressed  upon  the  attention 
of  the  court  unsuccessfully  in  that  case.  In  that  case  the  lia- 
bility of  the  defendant  was  put  upon  the  ground  of  negligence 
in  the  omission  of  a  duty  imposed  by  ordinance,  while  the 
ground  of  liability  in  the  case  at  bar  is  that  of  a  public  nui- 
sance causing  special  injury.  In  that  case  the  operation  of 
the  railway  was  permitted,  and  the  mode  of  operation  regu- 
lated, whereas  in  this  case  the  use  of  the  railway  track  at  the 
time  was  expressly  prohibited.  The  provision  of  law  in  that 
case  went  to  the  manner  of  operation,  while  in  this  it  goes  to 
and  denies  the  right  to  operate  at  all.  The  distinction  is 
between  the  prosecution  of  a  lawful  business  in  a  negligent 
manner  and  the  prosecution  of  a  business  prohibited  by  law. 
The  breach  of  law  in  that  case  was  an  omission  of  duty 
imposed,  and  in  this  the  commission  of  a  wrong  expressly 
prohibited.  Whether,  in  the  ordinary  case,  where  the  original 
act  of  the  defendant  is  lawful,  or  authorized  by  statute,  negli- 
gence is  the  gist  of  the  action,  or  a  necessary  element,  we  are 
not  required  to  decide,  as  the  original  act  in  the  case  at  bar 
was  clearly  unlawful  and  wrongful. 

The  cases  relied  on  by  counsel  for  plaintiff  in  error  are 
those  in  which  the  business  was  lawful,  and  the  question  was 
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whether  the  business  was  operated  in  a  negligent  or  unlawful 
manner.  In  view  of  the  distinction  which  we  have  stated, 
such  cases  are  not  applicable.  We  conclude,  therefore,  in 
view  of  the  whole  case,  that  the  court  rightly  instructed  the 
jury  that  the  undisputed  facts  established  a  right  to  recover, 
unless  such  right  was  defeated  by  the  contributory  negligence 
of  the  plaintiff's  intestate.  The  fact  that  the  instruction 
apparently  proceeded  upon  the  theory  that  the  presence  and 
operation  of  the  train  unlawfully  upon  the  public  landing 
constituted  also  a  case  of  negligence  does  not  affect  the  cor- 
rectness of  the  proposition  that  the  plaintiff  was,  upon  the 
undisputed  facts,  entitled  to  recover,  provided  plaintiff's 
intestate  was  in  the  exercise  of  due  care  on  his  part.  We 
think  the  law  as  thus  stated  and  applied  to  this  case  is  fully 
sustained  upon  authority,  and  is  sound  in  principle,  and  we 
now  so  hold  in  a  case  which  squarely  presents  the  question. 
Judgment  affirmed. 


Atchison,  T.  &  S.  F.  Ry.  Co. 

V. 

Potter. 

(Supreme  Court  of  Kansas,  Oct,  /,  1899.) 

Evidence — Declarations  of  Infants. — When  an  infant  becomes  a 
party  to  an  action,  the  same  species  of  evidence  is  received  against 
him  as  though  he  were  an  adult ;  and  the  mere  fact  that  the  court 
rules  that  he  does  not  understand  the  nature  of  an  oath  will  not 
authorize  the  rejection  of  the  declarations  of  an  infant  plaintiff 
against  his  interest.  His  declarations  are  to  be  cautiously  received, 
but  the  value  and  force  of  the  same  are  necessarily  left  to  the  deter- 
mination of  the  jury. 

Sanrte  —  Contributory  Negligence  of  Infants.* — There  being  an 
issue  as  to  the  contributory  negligence  of  the  infant  plaintiff,  who 

*See  generally  fiote,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  368  et  seq,; 
Smith  V.  Pittsburgh  &  W.  Ry.  Co.,  13  Am.  &  Eng.  K.  Cas.,  N.  S., 
716  and  note,  729. 


Am&Eng  CHII.DRKN  661 

R  Cas 

Atchison,  etc.,  Ry.  Co.  v.  Potter 

'was  injured  by  the  defendant,  the  brightness   and   intelligence  of 
such  infant  were   an   important   consideration ;  and   it  is  held  that 
the  court  should  not  have  stricken  out  proof  of  that  character,  previ- 
ously received  on  cross-examination  without  objection. 
(Syllabus  by  the  Court.) 

Error  by  defendant  from  Pawnee  county  district  court. 
Reversed. 

A.  A.  Hurd,  O.  J,  Woody  and  W,  Littlejield,  for  plaintiff  in 
error. 

Nelson  Adams,  G,  P.  Cliney  and  T,  S,  Hauriy  for  defend- 
ant in  error. 

Johnston,  J.  This  was  an  action  brought  against  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company  in  behalf 
of  George  Potter,  who  was  injured  by  a  moving  train  in  the 
yards  of  the  company  at  learned.  It  was  ^  -*  *  ^ 
alleged  that,  while  attempting  to  pass  around 
one  train,  another  was  negligently  backed  against  him, 
without  signal,  warning,  or  any  precaution  for  his  safety, 
crushing  his  foot  so  that  amputation  became  necessary. 
The  trial  resulted  in  a  verdict  and  judgment  against' the 
company  for  $5,500. 

Complaint  is  made  of.  several  rulings  of  the  trial  court  on 
the  pleadings,  testimony,  and  instructions.  The  company 
asked  the  court  to  compel  the  plaintiff  below  to  make  his 
petition  more  definite  and  certain,  by  setting  forth  the  pur- 
pose of  George  Potter  in  crossing  the  yards  where  he  did, 
and  whether  the  accident  occurred  on  a  street  or  upon  the  pri- 
vate grounds  of  the  company,  but  the  motion  was  refused. 
In  this  respect  the  petition  was  defective.  It  was  impor- 
tant for  the  company  to  know  whether  the  plaintiff  below 
claimed  the  injury  was  inflicted  at  a  public  crossing  or  on  its 
private  grounds,  and,  if  upon  its  private  grounds,  whether 
he  was  there  by  invitation  of  the  company  or  as  a  trespasser, 
or  whether  he  went  there  to  board  a  train  as  a  passenger,  or 
was  merely  playing  in  the  yards,  and  was  hurt  while  attempt- 
ing to  catch  onto  a  passing  train.  The  duties  of  the  re- 
spective parties  differ  materially  from  those  required  of  them 
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on  the  private  grounds  of  the  company,  and  acts  which 
would  constitute  negligence  in  one  place  could  not  be 
regarded  as  negligence  or  grounds  of  liability  in  the  other.  In 
order  to  prepare  for  trial  and  make  its  defense,  the  com- 
pany was  therefore  entitled  to  know  what  claim  in  this 
respect  the  plaintiff  below  made. 

Mrs.  Penrose  was  called  as  a  witness,  and  stated  that  she 
had  talked  with  George  Potter  just  a  short  time  after  he  was 

injured,  and  heard  him  tell  how  the  accident 
SSSSofiSJSfi".  occurred,    but    the    court     would     not    permit 

the  statement  to  be  given.  The  company 
then  offered  to  prove  by  her  that  in  the  conversation 
she  then  had  with  him  he  said  that  he  was  hurt  while 
attempting  to  climb  on  or  hold  onto  a  passing  train.  The 
evidence  was  excluded  by  the  court,  on  the  ground  that 
George  Potter  was  incapable  of  understanding  the  nature  of 
an  oath,  and  that  the  court  had  previously  refused  to  receive 
his  evidence  for  the  same  reason.  In  this  there  was  error. 
There  is  probably  no  more  important  kind  of  testimony  than 
the  declarations  of  suitors  made  against  their  own  interests, 
and  the  admissibility  of  such  testimony  does  not  depend 
upon  whether  the  person  making  such  declarations  recog- 
nizes or  understands  the  nature  of  an  oath.  Infants  who 
have  not  a  due  sense  of  the  obligation  of  an  oath  may  be 
excluded  by  the  court,  but  when  an  infant  becomes  a  party 
to  a  suit,  oris  liable,  the  same  species  of  evidence  is  received 
against  him  as  though  he  were  an  adult.  His  declarations 
are  to  be  cautiously  received,  on  account  of  his  age,  but  the 
value  and  force  of  the  same  are  necessarily  left  for  the  deter- 
mination of  the  jury.  Mather  v.  Clark,  2  Aikens,  209 ; 
Tyler,  Infancy,  187.  In  this  case  the  infant  was  less  than  7 
years  of  age,  but  it  would  seem  from  the  answers  given  by 
him  on  the  inquiry  as  to  his  competency  that  his  testimony 
should  have  been  received.  That  was  a  question  for  the 
trial  court,  and  it  has  a  large  discretion  in  the  determination 
of  the  same.  The  test  in  such  a  case  is  not  alone  whether 
the  infant  is  able  to  correctly  narrate  facts,  but  it  is  whether 
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he  comprehends  the  binding  effect  of  an  oath.  As  declara- 
tions against  interest  are  not  made  under  oath,  that  test  is 
not  applicable;  and  where,  as  in  this  case,  the  infant  appears 
to  be  able  to  relate  facts,  his  declarations  should  be  received, 
leaving  the  jury  to  judge  as  to  the  value  of  the  evidence  from 
the  age  and  intelligence  of  the  infant  and  the  conditions 
under  which  the  declarations  were  made.  The  general  rule 
requiring  all  evidence  to  be  given  under  the  sanction  of  an 
oath,  which  operates  to  exclude  some  infants  and  other  per- 
sons from  testifying,  is  not  a  bar  to  the  admission  of  the 
competent  declarations  of  such  persons,  when  related  by 
competent  witnesses.  Under  the  common  law,  as  well  as  in 
some  of  the  states,  atheists  and  persons  without  religious 
belief  are  deemed  insensible  to  the  obligations  of  an  oath  and 
imcompetent  as  witnesses,  but  declarations  made  by  them 
against  their  own  interests  would  not  for  that  reason  be 
rejected  in  a  litigation  in  which  they  were  interested.  Nei- 
ther should  declarations  of  a  like  kind  made  by  an  infant  be 
rejected  merely  because  the  court  concludes  that  he  does  not 
understand  or  appreciate  the  nature  of  an  oath.  The  vital 
importance  of  the  evidence  excluded  can  easily  be  understood 
when  it  is  known  that  there  were  but  two  witnesses  who  saw 
the  accident,  one  of  whom  testified  that  he  was  run  down  by 
the  train,  while  the  other  testified  that  he  was  hanging  onto 
the  steps  of  a  car.  The  declarations  of  the  boy  made  imme- 
diately after  the  occurrence  might  have  had  great  weight 
with  the  jury  in  settling  the  disputed  question,  and  might 
have  proved  a  controlling  element  in  the  case. 

John  Potter,  who  was  a  witness  in  behalf  of  his  son,  testi- 
fied on  direct  examination  as  to  the  age  of  the  boy,  and  upon 
cross-examination  testified  that  he  was  a  bright  boy.     This 
testimony  was  received  without  objection,  but 
afterwards  the  court,  on  motion  of  the  plaintiff  tMyNeKiiKenc* 
below,  struck  it  out.     As  an  issue  of  contribu- 
tory negligence  was  raised,  the  brightness  or  intelligence  of 
the  boy  was  an  important  consideration.     This  was  recog- 
nized by  the  court  in  charging  the  jury,  when  an  instruction 
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was  given  that  they  might  take  into  consideration  the  age 
and  intelligence  of  George  Potter  in  determining  whether  he 
was  guilty  of  contributory  negligence.  Then,  again,  the  jury 
were  instructed  that  in  fixing  the  amount  of  damages,  if  the 
plaintiff  was  entitled  to  recover,  they  might  take  into  con- 
sideration the  boy's  age  and  intelligence,  and  a  special 
interrogatory  was  submitted  to  the  jury  as  to  whether  he  had 
sufficient  intelligence  to  know  the  danger  of  getting  in  front 
of  a  moving  train.  For  the  determination  of  these  questions, 
the  testimony  stricken  out  was  material  and  important.  It 
is  suggested  that  it  was  not  proper  cross-examination,  but 
no  objection  was  made  to  it  on  that  ground  when  it  was 
introduced,  and,  upon  the  whole,  we  think  it  was  admissible. 
For  the  errors  mentioned  the  judgment  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial.  All  the  justices 
concurring. 


Gulf,  C.  &.  S.  F.  Ry.  Co. 

V, 

Johnson. 

{Supreme  Court  of  Texas ^  Nov,  (5,  1899, ) 

Actions  by  Minors  for  Personal  Injuries — Danrtages — Innpairment 
of  Earning  Capacity  during  Minority.* — In  an  action  by  a  minor  for 
personal  injuries  sustained  by  plaintiff,  it  is  reversible  error,  in 
instructing"  as  to  the  damages  recoverable,  not  to  restrict  the 
recovery  for  "any  reduction  of  the  power  of  and  capacity  to  earn 
money  and  pursue  the  course  of  life  she  (plaintiff)  otherwise  might 
have  done"  to  the  time  subsequent  to  her  majority. 

Error  by  defendant  to  court  of  civil  appeals  of   Fourth 
supreme  judicial  district.     Reversed, 

J,  W.  Terry  and  Chas,  K.  Lee,  for  plaintiff  in  error. 
Burke  &  Griggs,  for  defendant  in  error. 

*See  Gulf,  etc.,  Ry.  Co.  v,  Johnson  et  al.,  11  Am.  &  Eng.  R.  Cas., 
N.  S.,  291,  and  note,  297. 
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Brown,  J.  W.  T.  Johnson,  as  the  next  friend  of  his 
minor  child,  Oceana  Johnson,  sued  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company  to  recover  damages  for  injuries 
alleged  to  have  been  inflicted,  through  the  negligence  of  the 
railroad  company,  upon  the  minor  when  she  was  a  few 
months  old.  The  court  gave  to  the  jury  the  following 
charge:  **If,  under  the  instructions  hereinbefore  given,  you 
find  for  the  plaintiff,  you  will  assess  her  damages  at 
such  sum  as,  from  the  evidence,  you  believe  will  com- 
pensate the  plaintiff  for  the  injuries  she  has  sustained; 
and  in  estimating  her  damages  you  may  take  into  con- 
sideration her  physical  pain  and  suffering,  if  any,  re- 
sulting from  her  said  injuries,  the  probable  effect  of  the 
injury  upon  her  health,  and  the  proper  use  of  her  arm  or 
hand,  and  generally  any  reduction  of  the  power  of  and 
capacity  to  earn  money  and  pursue  the  course  of  life  she 
might  otherwise  have  done;  such  damages,  if  allowed,  to 
extend  only  to  a  reasonable  compensation  for  the  injury 
done."  The  jury  returned  a  verdict  in  favor  of  the  plaintiff 
for  $5,000,  upon  which  judgment  was  entered  in  the  district 
court,  and  affirmed  by  the  court  of  civil  appeals.  Plaintiff 
in  error  assigns  upon  this  charge  that  the  court  erred  in  not 
restricting  the  plaintiff's  recovery  for  **any  reduction  of  the 
power  of  and  capacity  to  earn  money  and  pursue  the  course 
of  life  she  otherwise  might  have  done"  to  the  time  subse- 
quent to  her  majority.  We  find  no  error  in  the  proceedings 
except  the  charge  copied  above.  The  minor  is  not  permitted 
by  law  to  recover  for  loss  of  time,  or  inability  to  labor,  or  to 
earn  money,  resulting  from  her  injuries,  during  her  minority. 
Railway  Co.  v.  Evansich,  63  Tex.  54.  The  district  court 
erred  in  giving  that  charge,  for  which  the  judgments  of  the 
district  court  and  court  of  civil  appeals  are  reversed,  and  the 
cause  remanded. 
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Sims 
Ohio  River  &  C.  Ry.  Co. 

{Supreme  Court  of  South  Carolina,  July  31  ^  iSgg,) 

Pleading— Amendments. — In  an  action  for  damag^es  to  plaintiff's 
land,  the  petition  merely  alleged,  in  this  connection,  that  an 
embankment  being-  made  of  clay,  its  natural  slope  has  caused  it  to 
project  beyond  the  defendant's  right  of  way,  and  cover  with  clay 
plaintiff's  land  on  either  side  of  the  right  of  way  to  the  width  of  25 
feet.  Plaintiff  amended  the  complaint  by  alleging  that  the  damage 
was  caused  by  the  negligent  construction  of  the  embankment. 
Held,  that  plaintiff  was  entitled  to  make  such  amendment  as  a 
matter  of  course. 

Same — Projecting  Embankment— Eminent  Domain.* — Although  a 
railroad  company's  right  to  take  land  is  not,  as  matter  of  law, 
exhausted  by  the  first  taking,  such  complaint  states  a  cause  of 
action,  as  it  alleges  that  the  taking  was  the  result  of  negligence. 

Dirt  from  Embankment — Injury  to  Land — Liability.* — A  railroad 
company  may  be  liable  for  damage  to  land  caused  by  dirt  falling  in 
a  natural  way  from  a  railroad  embankment  properly  constructed. 

Appeal  by  defendant  from  York  county  common  pleas 
circuit  court.      Affirmed. 

Geo,  W.  S.  Hart  and  N,  W,  Hardhiy  for  appellant. 
Jas.  F,  Hart^n^  John  R,  Hart,  for  respondent. 

Pope,  J.  The  plaintiff  claims  that  the  defendant  has  in- 
jured  him  in  the  sum  of  $525,  arising  from  filling  up  a  trestle, 
and  that  in  so  filling  up  such  trestle  on  the  right  of  way  the 
«     -      .  defendant   had    over  the   plaintiff's    land    the 

Case  Stated.  ^ 

clay  with  which  the  fill  was  made  to  go  25 
feet  on  each  side  of  and  beyond  defendant's  right  of  way 
through  plaintiff's  land.     Plaintiff  points  out  in  what  partic- 

i -     —         ■      --  '      - 

*See  note  at  end  of  case. 
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ulars  he  is  injured.  When  the  first  complaint  was  served, 
on  July  29, 1898,  it  only  contained  an  allegation  that,  the 
embankment  being  made  by  clay,  whose  natural  slope  in 
said  embankment  has  caused  it  to  project  outside  of  and 
beyond  defendant's  right  of  way,  and  cover  with  clay  plain- 
tiff's land  on  either  side  of  said  track  to  the  width  of  25 
feet,  etc.  On  August  13,  1898,  defendant  served  its  answer, 
and  on  August  26,  1898,  the  plaintiff  amended  his  complaint 
by  alleging  that  the  embankment  of  defendant  was,  owing  to 
its  negligent  and  unskillful  construction,  made  to  project 
outside  of  and  beyond  defendant's  right  of  way,  etc.  Such 
proposed  amended  complaint  was  immediately  returned,  with 
the  following  notice  indorsed  thereon:  '*This  is  returned 
because  the  amendments  are  beyond  the  scope  of  amend- 
ments that  may  be  made  as  a  matter  of  course,  in  this  :  that 
the  amendment  hereby  sought  to  be  made  introduces  a  wholly 
different  [alleged]  cause  of  action.  No  unskillfulness  nor 
faulty  construction  of  the  embankment  having  been  charged 
against  defendants  in  the  original  complaint."  On  Sep- 
tember 10,  1898,  notice  of  motion  before  Judge  Gags  was 
given  by  the  defendant  for  an  order  striking  out  said  amended 
complaint  upon  the  ground  that  such  amendments,  so  called, 
are  beyond  the  scope  of  amendments  that  may  be  made  as  a 
matter  of  course,  in  this  :  that  the  amendments  sought  to  be 
made  introduce  a  different  (alleged)  cause  of  action,  etc. ;  also 
that  it  would  at  some  time  seek  an  order  from  Judge  Gage 
requiring  the  plaintiff  to  make  his  amended  complaint  more 
definite  and  certain  by  stating  these  causes  of  action  (indi- 
cating them)  separately.  After  argument  the  circuit  judge 
held  that  the  plaintiff  was  entitled  to  amend  his  complaint 
as  he  had  already  chosen  to  do,  but  he  held  that  the  defend- 
ant's motion  requiring  plaintiff  to  state  his  three  causes  of 
action  separately  should  be  granted.  This  order  was  dated 
September  14, 1898.  On  September  16th  the  plaintiff  amended 
his  complaint  as  required  by  this;  order.  On  September  17, 
1898,  the  defendant  served  its  notice  of  appeal  from  the  order 
of   September   14,   1898.     On   October   29,    1898,  defendant 
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served  notice  that  it  would  orally  demur  to  the  amended 
complaint  because  it  failed  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  This  demurrer  was  overruled  by 
Judge  Buchanan  in  an  order  dated  November  7.  1898.  So 
now  the  defendant,  by  its  appeal,  questions  first  the  order  of 
September  14,  1898,  and  then  that  of  the  7th  day  of  Novem- 
ber, 1898.  We  will  dispose  of  those  appeals  in  the  order  of 
time.  By  section  193  of  the  Code  of  Procedure  it  is  provided  : 
**Any  pleading  may  be  once  amended  by  the  party  of  course, 
without  costs,  *  *  *  a^  any  time  within  twenty  days 
after  it  is  served,  *  *  *  unless  it  be  made  to  appear  to 
the  court  that  it  was  done  for  the  purpose  of  delay,  *  *  * 
and  if  it  appear  to  the  court  that  such  amendment  was  made 
for  such  purpose,  the  same  may  be  stricken  out,  and  such 
terms  imposed  as  to  the  court  may  seem  just."  In  Sullivan 
V.  Sullivan,  24  S.  C.  474,  this  court  was  called  upon  to 
construe  this  section  to  mean  that  a  party  had,  of  course,  a 
right  to  amend  its  pleadings  within  the  20  days,  provided  it 
was  not  made  to  appear  to  the  court  **that  it  was  done  for 
delay,  that  being  the  only  limit  to  the  right  by  the  terms  of 
the  section,"  except  while  this  court  evidently  leaned  to  this 
construction  in  those  cases  where  a  wholly  different  cause  of 
action  would  be  substituted  under  this  power  of  voluntary 
amendment.  By  the  actual  decision  in  Sullivan  v,  Sullivan, 
suprUy  it  was  allowed  a  plaintiff  to  so  amend  his  complaint 
under  section  193  of  the  Code  as  to  divide  his  causes  of 
action  as  presented  in   his  original  complaint — assault  and 

slander — so  that  he  had  one  complaint  alleging 
^endS^nts.       as  its  cause  of  action  assault  and  battery,  and 

the  second,  with  its  cause  of  action  as  slander. 
We  do  not  see  that  the  plaintiff  in  the  case  at  bar  has  done 
any  more  than  was  sustained  by  this  court  in  the  case  just 
cited.  Hall  v.  Woodward,  30  S.  C.  574.  9  S.  E.  684;  Wal- 
lace V,  Railroad  Co.,  37  S.  C.  341,  16  S.  E.  35.  We  must 
overrule  this  ground  of  appeal. 
Now,  as  to  the  appeal  from  the  order  dated  November  7 , 
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1898.     In  passing  upon  this  question  we  will  reproduce  the 
text  of    the    answered  complaint:    ** Amended 
Complaint.     The    plaintiff   herein   respectfully  Bmbankment- 

^  '^  ^  -^    Sznlnent  Domain. 

shows  to  the  court  for  a  first  cause  of  action : 

(1)  That  the  defendant  railway  company  is  now,  and  was  at 
the  times  hereinafter  stated,  a  corporation  created  and  exist- 
ing under  and  by  laws  of  the  state  of  South  Carolina,  and 
that  plaintiff  herein  is  a  resident  of  York  county  in  said  state. 

(2)  That  the  defendant  company  owns  and  operates  a  line  of 
railway  with  a  right  of  way  over  and  through  the  lands  of 
plaintiff,  lying  in  said  county,  on  both  sides  of  Bullock's 
creek  at  the  point  where  defendant's  railway  track  crosses 
said  creek,  which  said  lands  extend  above  and  below  the 
point  of  said  crossing;  the  lands  at  and  below  said  crossing 
being  alluvial  lands  of  great  value.  (3)  That  on  or  about 
the  1st  day  of  June,  1897,  defendant  company  began  the  con- 
struction of  an  embankment  through  plaintiff's  lands  at  the 
point  where  its  track  crosses  Bullock's  creek,  and  completed 
the  same  about  the  1st  day  of  November,  1897.  That  said 
embankment  supports  defendant's  railway  track  across  said 
creek  in  place  of  the  trestling  on  which  said  track  was  first 
constructed,  and  has  a  length  of  six  hundred  and  forty  feet, 
and  a  height  of  about  fifty  feet,  and  the  natural  slope  of  the 
clay  used  in  making  said  embankment,  owing  to  its  negli- 
gent and  improper  construction,  has  caused  it  to  project  out- 
side of  and  beyond  defendant's  right  of  way,  and  covering 
with  clay  plaintiff's  land  on  either  side  of  said  track  to  the 
width  of  twenty -five  feet,  and  depriving  plaintiff  of  the  use 
thereof,  to  his  injury  and  damage  in  the  sum  of  one  hundred 
dollars.  And  defendant  alleges  that  the  natural  effect  of  the 
subsidence  of  the  said  embankment,  owing  to  its  construc- 
tion as  aforesaid,  and  replenishing  the  same  from  time  to 
time,  will  cause  it  to  cover  a  yet  greater  area  of  plaintiff's 
land,  and  by  reason  thereof,  and  by  reason  of  the  washing 
away  of  the  clay  composing  said  embankment,  and  deposit- 
ing the  same  on  his  lands  lying  below,  the  value  of  certain 
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ten  acres  of  alluvial  land,  known  as  'bottom  lands,'  is  im- 
paired, and  plaintiff  is  damaged  to  the  amount  of  one 
hundred  dollars."  When  the  circuit  judge  passed  upon  this 
question  he  used  this  language:  **This  is  a  motion  by 
defendant  to  dismiss  the  first  and  third  causes  of  action 
stated  in  the  complaint.  It  is  practically  a  demurrer  to  those 
causes  of  action  because  they  do  not  state  facts  sufi&cient  to 
constitute  a  cause  of  action."  It  is  admitted  on  both  hands 
that  the  first  cause  of  action  is  for  the  taking  by  defendant  of 
25  feet  of  land  on  both  sides  of  its  Irack  outside  of  and  beyond 
its  right  of  way,  and  that  taking  was  accomplished  through 
the  erection  of  a  fill  (in  place  of  a  trestle),  the  base  of  which 
is  wider  than  the  defendant's  right  of  way  l)y  25  feet  on  each 
side;  and  that  fill  was  made  by  the  ejection  of  earth  from 
the  top  of  the  trestle  until  a  base  was  made  wide  enough  to 
support  an  embankment  of  a  given  height,  to  wit,  about  50 
feet.  It  is  further  admitted  by  both  sides  that  defendant  is  a 
railway  company  organized  under  the  laws  of  this  state. 
The  complaint  alleges  these  things,  and  defendant  concedes 
the  fullness  of  the  allegations,  but  contends  plaintiff's  rem- 
edy is  under  the  statute  regulating  the  taking  of  lands  for 
public  purposes.  Rev.  St.  1893,  §§  1743-1755.  A  railway 
company  organized  under  the  laws  of  this  state  has  the  right 
to  take  lands  for  public  purposes,  to  wit,  for  the  erection  of 
its  roadbed;  and  that  right  is  not  exhausted,  as  matter  of 
law,  by  the  first  taking.  If  it  does  so  take  lands,  the  owner's 
remedy  is  other  than  by  suit  of  this  character.  It  can  so 
take  lands  without  written  notice  to  a  landowner,  and  with 
the  owner's  implied  permission.  But  the  allegation  of  the 
complaint  goes  a  step  further,  and  charges  negligent  con- 
struction by  defendant.  A  railway  company  may  acquire 
the  legal  right  to  construct  a  road  over  the  lands  of  another, 
but  it  must  be  built  with  ordinary  care,  without  negligence. 
If  damage  result  from  such  negligent  act  on  the  doing  of 
lawful  work,  the  company  must  respond;  and,  in  a  suit  like 
this,  whether  an  act  is  negligent  is  a  question  of  fact.  A 
proper  allegation  of  negligence  is  an  allegation  of  circum- 
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Stances  which  tend  to  show  the  want  of  care.  The  cir- 
cumstance alleged  in  the  case  at  bar  is  the  ejection  of  clay 
at  the  top  of  a  trestle  until  a  pyramid  is  formed  by  natural 
laws,  the  top  of  which  supports  the  crossties  and  rails,  and 
the  base  of  which  rests  partly  on  land  owned  by  plaintiff, 
and  hitherto  not  condemned  by  legal  process.  It  is  manifest 
defendant  may  have  done  these  acts  (l)  without  regard  to 
where  the  dirt  fell  when  ejected,  and  (2)  with  purpose 
to  have  it  fall  on  plaintiff's  land,  and  thereby  take  it,  under 
the  statute,  for  a  public  purpose.  If  the  former,  the  act  was 
not  careful  of  the  rights  of  others,  and  that  is  negligence. 
And  it  matters  not  if  the  dirt  did  fall  in  a  natural  way,  and  it 
matters  not  if  that  was  the  proper  way  to  construct  a  fill. 
The  fill  must  be  constructed  in  the  best  way,  but  with  due 
regard  to  the  rights  of  others.  If  the  latter,  did  the  defend- 
ant mean  to  exercise  the  right  of  eminent  domain  as  pre- 
scribed by  section  1752,  Rev.  St.  1893?  If  it  did,  this  action 
will  not  lie ;  if  it  did  not,  this  action  will  lie.  The  defendant 
contends  that  such  was  its  purpose,  manifest  from  the  alle- 
gations of  the  complaint.  I  cannot  concur  in  that  view. 
The  complaint  concedes  the  taking,  but  not  from  a  purpose 
to  take,  and  the  execution  thereof.  The  taking  alleged  is 
the  unconscious  result  of  a  negligent  act.  It  may  be  the 
defendant  intended  to  take  under  the  statute,  but  it  does  not 
so  appear  yet.  Taking  land  for  public  purposes  involves  a 
mind  to  take  and  an  actual  taking.  The  latter  is  shown  by 
the  complaint.  The  answer  must  show  the  former,  if  shown 
at  all.     The  demurrer  to  the  first  cause  of  action  is  overruled. 

To  the  order  of  November  7,  1898,  the  defendant  states 
these  exceptions : 

**(l)  Error  in  the  application  of  the  correct  legal  principle 
that,  if  damage  result  from  a  negligent  act  in  the  doing  of 
lawful  work,  the  defendant  railway  company  must  respond 
in  a  suit  like  the  present ;  the  error  consisting  in  this  :  that 
the  alleged  damage  grew  out  of  appropriating  the  lands  of 
plaintiff  to  defendant's  use,  and  depriving  plaintiff  of  such  use. 
And  error  in  not  holding  that  for  such  damage  plaintiff's 
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remedy  was  (l)  by  special  proceeding:  for  compensation,  or 
(2)  by  action  to  recover  possession  of  the  lands  appropriated. 
(2)  Error  in  holding  that  'whether  an  act  is  negligent  is  a 
question  of  fact,'  and  in  not  holding  that  negligence  *is  a 
mixed  question  of  law  and  fact.*  (3)  Error  (after  correctly 
holding  that  *a  proper  allegation  of  negligence  is  an  allega- 
tion of  circumstances  which  tend  to  show  the  want  of  care* ) 
in  not  holding  that  the  circumstances  alleged  in  the  case  at 
bar  did  not  tend  to  show  any  want  of  care  whatever;  and,  in 
that  connection,  error  in  not  holding  that  the  general  and 
definite  allegation  concerning  the  embankment,  to  wit,  *owing 
toits  negligent  and  improper  construction,'  was  controlled  and 
completely  negatived  by  the  specific  averment  that  it  was 
*the  natural  slope  of  the  clay  used  in  making  said  embank- 
ment' which  *caused  it  to  project  outside  of  and  beyond 
defendant's  right  of  way.'  (4)  Error  (after  reciting  the  cir- 
cumstances alleged  in  the  case  at  bar, — that  clay  was  ejected 
*at  the  top  of  a  trestle  until  a  pyramid'  was  *formed  by  natu- 
ral laws' )  in  holding  that  an  embankment  constructed  as 
alleged  (*with  a  natural  slope')  could  possibly  have  been 
negligently  and  improperly  constructed,  so  as  to  produce  the 
results  of  which  the  plaintiff  complains.  (5)  Error  in  hold- 
ing that  *it  matters  not  if  the  dirt  did  fall  in  a  natural  way* ; 
and  further  error  in  holding  that  defendant  could  be  liable 
(in  this  form  of  action)  *if  that  was  the  proper  way  to  con- 
struct a  fill.'  (6)  Error  in  not  holding  that  it  was  manifest 
from  the  allegations  of  the  complaint  that  the  defendant  did 
mean  to  exercise  the  right  of  eminent  domain  as  prescribed 
by  section  1752  of  the  Revised  Statutes  of  1893,  and  other 
sections  of  article  11,  c.  51,  and  error  in  holding  the  contrary. 
(7)  Error  in  holding  that  *the  taking  alleged  is  the  uncon- 
scious result  of  a  negligent  act,'  and  further  error  in  holding 
that  the  complaint  does  not  show  *a  mind  to  take'  (on  the 
part  of  the  defendant)  the  lands  that  were  appropriated.  (8) 
Error  in  overruling  the  demurrer  to  the  first  cause  of  action, 
and  error  in  not  sustaining  the  same." 

As  to  the  first  exception,  it  seems  to  us  that  the  circuit 
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judge  committed  no  error,  as  here  pointed  out,  for,  in  addi- 
tion to  the  views  in  the  decree,  why  may  not  a  railroad,  by  a 
faulty  or  unskillful  use  of  clay,  for  instance,  take  more  land 
than  a  right  of  way  would  demand?  To  make  our  meaning 
plain,  we  will  suppose  that  the  right  of  way  for  the  purposes 
of  this  embankment  would  be  the  old  right  of  way.  Then  if, 
by  reason  of  a  careless  disregard  of  the  right  of  the  landed 
proprietor,  the  clay  for  the  embankment  was  scattered  far 
beyond  such  proper  right  of  way,  would  not  such  carelessness 
in  constructing  the  embankment  be  actionable?  We  think  so. 
This  exception  is  overruled. 

The  second  exception  is  of  no  practical  effect  ^n  the  con- 
nection in  which  it  occurs.     It  is  overruled. 

As  to  the  third  exception,  we  do  not  think  the  circuit  judge 
guilty  of  any  error  in  holding  that  the  facts  as  alleged  in  the 
complaint  did  show  a  want  of  care.  **The  natural  slope  of 
the  clay  used  in  making  the  embankment''  is  one  thing. 
That  the  embankment,  because  of  its  negligent  and  improper 
construction,  projected  outside  of  and  beyond  defendant's 
right  of  wsLy  is  another  thing.  And  while  the  two,  when 
placed  side  by  side,  do  look  a  little  queer,  yet  we  hardly  think 
a  complaint,  under  such  circumstances,  should  be  held  to  be 
fatally  faulty.  Metaphysical  subtleties  are  highly  entertain- 
ing, but  we  would  hardly  be  justified  in  applying  them  to 
language  used  in  an  ordinary  complaint.  This  exception  is 
overruled. 

As  to  the  fourth  exception,  we  must  agiee  with  the  circuit 
judge  that  the  laws  of  nature  which  govern  the  formation  of 
a  pyramid  may  be  so  interfered  with  by  man  that  such  an 
embankment  may  project  outside  of  and  beyond  the  defend- 
ant's right  of  way.     Let  the  exception  be  overruled. 

As  to  the  fifth  exception,  we  agree  with  the  ^,  ^^ 

«^  '  **  Blrtfrom 

circuit  judge,   and  the  exception  is  overruled.  F^iSS't^LSid- 

The  sixth  exception  presents  the  findings  of  ^^^^  ^' 
fact  by  the  circuit  judge  as  erroneous,  relating,  as  it  did,  to 
the   intended  exercise  of  the  right  of   eminent   domain  by 
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the  defendant.  We  agree  with  the  circuit  judge.  This  ex  - 
ception  is  overruled. 

So  far  as  the  seventh  exception  is  concerned,  we  agree  with 
the  views  expressed  by  the  circuit  judge.  The  exception  is 
overruled. 

Lastly,  the  eighth  exception  seems  intended  to  comprehend 
all  previous  exceptions  in  it.  If  so,  we  have  already  passed 
upon  them.  If  not,  the  form  of  the  exception  is  faulty  in  not 
pointing  out  any  specific  error.     It  is  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  aflfirmed. 

NOTE. 

Spread  of  Embankment  beyond  Right  of  Way — Liability  of  Rail- 
road.— In  Roushlange  z^.  Chicago  &  A.  R.  Co.,  115  Ind.  106,  33  Am.  Sc 
Eng.  R.  Cas.  142,  17  N.  E.  Rep.  193,  it  was  held  that  where  a  rail- 
road company,  although  it  has  bought  and  paid  for  its  right  of  waj, 
encroaches  upon  the  adjoining  land  by  filling  in  on  an  embankment 
over  a  marshy  place,  whereby  an  upheaval  on  such  adjoining  land 
is  caused,  it  must  respond  in  damages. 


Welsh 

V. 

West  Jersey  &  S.  R.  Co. 

[Court  of  Errofs  and  Appeals  of  New  Jersey  ^  March  6,  iSgg.) 

Protection  of  Master's  Property — Authority  of  Servan^. — A  ser- 
vant has  implied  authority  to  do  what  is  necessary  for  the  protection 
of  his  master's  property  which  is  intrusted  to  him,  or  for  fulfilling 
the  duty  which  he  has  to  perform  for  the  master. 

Ejection  of  Trespasser — Authority  of  Brakeman. — A  brakeman  in 
the  employ  of  a  railroad  company,  and  one  of  a  crew  in  charge  of  a 
freight  train  of  the  company,  has  implied  authority  to  eject  a  tres- 
passer from  the  train. 

Same — Same. — The  inference  of  implied  authority  arising  from 
the  brakeman 's  employment,  from  his  custody  of  the  company's 
property,  and  from   the  duty  owed  to  the  master  in  respect  to  the 
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train,  will  not  be  overcome  by  proof  that  the  instructions  of  the 
company  to  its  servants  expressly  required  freight  conductors  not 
to  permit  unauthorized  persons  to  ride  upon  freight  trains. 

Same — Excessive  Force— Liability  of  Company.*— The  company 
will  be  liable  for  an  injury  to  a  person  who  was  a  trespasser  on  its 
freight  train,  occasioned  by  the  use  of  excessive  or  inappropriate 
force  by  a  brakeman  in  ejecting  him  from  the  train. 

Dkpuk,  Gummkre,  Lippincott,  Adams,  Hendrickson,  and 
Nixon,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  by  defendant  to  supreme  court.     Affirmed, 

Joseph  H.  Gas  kill  ^  for  plaintiff  in  error. 
Howard  Carrow,  for  defendant,  in  error. 

Magie,  C.  J.      The  tecord  returned    with    this  writ   of 
error  discloses  an  action  of  tort  by  Welsh  (an  infant  suing 
by  a  next  friend ) ,  who  is  the  defendant  in  error,  against  the 
West  Jersey  &  Seashore   Railroad  Company,       case  stated 
which  is  the  plaintiff  in  error.     The  declaration 
charged  that  the  company,  by  its  servants,  assaulted  Welsh 
while  riding  on  a  freight  train  of  the  company,  and  willfully 
and  maliciously  threw  him  from  the  train  while  it  was  in 
motion,  whereby  he  was  injured.     The  plea  was  the  general 
issue.     The   case   was   tried    in   the   Camden   circuit,    and 
resulted  in  a  verdict  for  Welsh,  on  which  judgment  has  been 
entered  in  the  supreme  court.     The   action   shown  by   the 
pleadings    was   against  a   corporation    for  an    assault  and 
battery    committed   by    it,    by   its   servants.     The   bills   of 
exception  show  that,  at  the  close  of  the  evidence  for  Welsh, 
it  plainly  appeared  that  he  was  a  trespasser  upon  the  freight 
train  in  question,  having  got  on  it,   for  the  purpose  of  steal- 
ing a  ride,  without  right  or  permission.     But  the  jury  could 
also  find  that  a  person  in  the  employ  of  the  company,   and 
one  of  those  in  charge  of  the  freight  train,  and  either  a  con- 
ductor or  brakeman,  kicked  Welsh  off  the  train  whil^  it  was 
in  motion,  and  that  serious  injury  to  him  resulted  therefrom. 

*See  Chesapeake  &  O.  R.  Co.  v,  Anderson  (Va.),  9  Am.  &  Eng.  R. 
Cas.,  N.  S.,  136. 
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At  the  close  of  Welsh's  evidence  a  motion  to  nonsuit  was 
made  and  denied,  and  an  exception  was  allowed  and  sealed 
to  the   denial,   which   is   made   the   ground   of   one   of  the 
assignments  of  error.     The  motion   to  nonsuit  was  pressed 
upon  the  ground  that,  to  make  out  the  action  shown  in  the 
declaration,  the  evidence  must  satisfactorily  establish  that 
the  act  which  occasioned  Welsh's  injury  was  done  by  the 
authority  of  the  company,  either  expressed  or  implied,  and 
the  contention  was  that,  there  being  no  evidence  of  express 
authority,  there  was  no  justifiable  inference  from  the  evi- 
dence  that  the  servant, — whether  conductor  or  brakeman, 
— in  ejecting  Welsh  from  the  train,  had  implied  authority  so 
to  do.     At  the  close  of  Welsh's  case  the  only  evidence  from 
which  an  implication  of  such  authority  could  be  claimed  was 
that  the  person  who  kicked  him  off  the  train  was  an  employee 
of  the  company,  and  one  of  those  in  charge   of  the  train. 
But,  after  the  refusal  to  nonsuit,  the  company  proceeded  to 
call  witnesses,   and  their  evidence  appears  in  the  bills   of 
exception.     From  that  evidence  it  appears  that  the  train  in 
question  was  in  charge   of  a  freight  conductor  and  several 
brakemen,  and  that  whatever  was  done  to  Welsh  must  have 
been  done  by  a  brakeman  named  Selah.     It  was  also  made 
to   appear  that  it  was  customary  for  such  conductors  and 
brakemen  to  exclude  from  freight  trains  persons  attempting 
to  ride  thereon,  and  to  expel  them  from  the  trains,  if  they 
had  intruded  thereon.     All  pertinent  evidence  exhibited  in  the 
bills  of  exception  must  be  considered,  in  reviewing  the  denial 
of  a  motion  to  nonsuit;  for  if,  when  made,  there  was  a  fail- 
ure of    proof  in  some  respect,  and  the  defect  was  supplied 
in  the  evidence  afterwards  adduced,  the  error  of  the  refusal 
will  not  lead  to  a  reversal  of  the  judgment.     Railroad  Co.  v. 
Dailey,  37  N.  J.  Law,  526;  May  z/.  Railway  Co.,  49  N.  J. 
Law,  445,  30  Am.  &  Eng.  R.  Cas.  644,  9  Atl.  688;  Associa- 
tion V.  Warren,  55  N.  J.  Law,  598,  26  Atl.  140. 

In  the  argument  in  the  trial  court  and  here,  the  contention 
that  the  evidence  in  this  case  did  not  justify  the  inference 
that  the  servant  of  the  company  had  authority  to  eject  Welsh 
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from  the  train  was  deemed  to  be  supported  by  the  authority 
of  our  supreme  court  iu  Brokaw  v.  Transportation  Co.,  32 
N.  J.  Law,  328.  But  this  involves  a  misconception  of  what 
was  decided  in  that  case.  The  question  there  considered 
arose  upon  a  demurrer  to  a  declaration  charging  a  corporation 
with  assault  and  battery,  sustantially  identical  with  the 
declaration  contained  in  the  record  before  us.  It  was  decided 
that  an  action  for  assault  and  battery  would  lie  against  a 
corporation,  and  that  a  demurrer  to  a  charge  that  a  corpora- 
tion committed  assault  and  battery  by  a  specified  servant 
admitted  that  such  servant  had  competent  authority 
from  the  corporation.  Questions  involving  analogous 
principles  have  been  considered  in  our  courts,  and  it  is 
now  thoroughly  settled,  here  as  elsewhere,  that  corporations 
are  liable  for  torts  which  they  may  commit  by  agents, 
and  that  the  pertinent  inquiries,  when  such  liability  is 
charged,  are  (l)  whether  the  act  in  question  is  one  within  the 
scope  of  the  corporate  powers,  and  (2)  whether  it  was  done 
by  a  person  who  was  the  agent  of  the  corporation  in  doing  it. 
McDermott  v.  Association,  43  N.  J.  Law,  488,  44  N.  J.  Law, 
430;  Publishing  Co.  v.  Kahn,  59  N.  J.    Law,  218,    35  Atl.  j 

1053;  Dock  v.  Manufacturing  Co.,  34  N.  J.  Law,  312.  Upon 
the  case  presented  by  the  evidence,  it  is  obvious  that  the  com  - 
pany  had  the  right  to  remove  from  its  freight  train  Welsh, 
who  was  a  trespasser  thereon,  which  right  grew  out  of  its 
corporate  authority  to  manage  and  run  such  trains.  As  it 
could  only  eject  such  a  trespasser  by  agents,  it  could  law- 
fully employ  such  agents  for  that  purpose.  The  company 
could  intrust  the  ejection  of  such  a  trespasser  to  one  or  more  | 

of  its  servants  by  a  particular  direction  in  a  particular  case, 
or  by  general  instructions  respecting  a  class  of  trespassers.  | 

Authority  thus  expressly  given  would  charge  the  company 
with  liability  for  the  act  of  a  servant  in  ejecting  a  person  not 
a  trespasser,  or  in  using  excessive  or  inappropriate  force  in 
removing  one  who  was  a  trespasser;  and  this  notwithstand- 
ing   the  authority  conferred  was  limited  to  the  removal  of 
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trespassers,  and  the  use  of  any  but  reasonable  and  necessary 
force  was  prohibited.  The  responsibility  of  the  corporation 
is  that  of  a  master,  who,  under  the  maxim,  ^^ Respondeat 
superior t''  must  answer  for  injuries  done  by  acts  of  his  serv- 
ant in  the  prosecution  of  his  business  within  the  scope  of  his 
employment.  Driscoll  v.  Carlin,  50  N.  J.  I^aw,  28,  11  Atl. 
482. 

Authority  which  could  thus  be  expressly  conferred  upon  a 
servant  may,  no  doubt,  be  implied  to  have  been  conferred 
from  the  nature  aad  circumstances  of  his  employment.  The 
inference  of  implied  authority  thus  arising,  it  is  obvious  that 
it  is  difficult,  if  not  impossible,  to  formulate  rules  upon  the 
sufficiency  of  evidence  to  establish  such  authority.  In  gen- 
eral, it  may  be  said  that,  when  the  act  which  occasioned  the 
injury  for  which  the  master  is  sought  to  be  charged  is  shown 
to  have  been  done  by  the  servant  in  the  course  and  within  the 
scope  of  his  employment,  then  the  implied  authority  is  infer- 
able. Aycrigg's  Ex*rs  v.  Railroad  Co.,  30  N.  J.  Law,  460. 
This  rule  solves  most  of  the  questions  arising  in  such  cases. 
But,  when  we  are  required  to  determine  what  evidence  will 
establish  implied  authority  to  a  servant  to  make  use  of 
force  and  violence  upon  the  person  of  another,  a  more 
difficult  question  is  presented,  and  one  not  easy  of 
solution.  I  have  found  no  more  satisfactory  statement 
of  the  principle  to  be  applied  to  the  solution  of  such 
a  question  than  that  enunciated  by  Mr.  Justice  Black- 
burn in  delivering  his  judgment  in  Allen  v.  Railroad 
Co.,  L.  R.  6  Q.  B.  65.  In  that  case  the  plaintiff  had  been 
arrested,  at  the  instance  of  a  booking  clerk  of  the  defendant, 
upon  the  charge  that  he  had  attempted  to  rob  the  till  at  the 
defendant's  station  where  that  clerk  was  in  charge.  The 
charge  against  plaintiff  was  heard  by  a  magistrate  and  dis- 
missed. His  action  against  the  defendant  company  was  for 
assault  and  false  imprisonment,  and  the  question  before  the 
queen's  bench  was  whether  the  act  of  the  booking  clerk  was 
within  an  implied  authority  of  the  company,  for  which  it  was 
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liable.     The  principle  which  the  learned  justice  declared  was 
this,  viz. :     That  implied  authority  in  a  servant 
would  be  inferred  to  do  all  those  things  that  were  S?8S?r"i*p?o|>. 
necessary  for   the   protection   of   the   property  ofJerviSit.** 
intrusted  to  him,  or  for  fulfilling  the  duty  which 
he  has  to  perform.     From  that  principle  applied  to  the  case, 
he  held  that  the  defendant  company  would  have  been  liable, 
if  the   arrest  had   been   made  to   prevent   the  plaintiff   from 
stealing  the  money  of  the  company  from  the  till  in  charge  of 
the  clerk,  or  to  recover  from  the  plaintiff  money  actually  stolen 
therefrom.     But  he  also  held  (and   in  this  he  was  supported 
by  the  other  judges  who   heard  the  case)    that  no   implied 
authority  from  the  company  was  disclosed  by  the  evidence  to 
take  into  custody  a  person  who  had  unsuccessfully  attempted 
to  rob  the  till,  as  that  act  was  unnecessary  for  the  protection 
or  recovery   of  the  property  of  the  company  which  the  clerk 
had  in  charge.     Poulton  v.  Railroad  Co.,  L.  R.  2  Q.  B.  534; 
Goff  V.  Railway  Co.,  3  El.  &  El.  672 ;  Roe  v.  Railroad  Co.,  7 
Eng.  lyaw  &  Eq.  546.     I  am  prepared  to  adopt,  and  apply  to 
the  present  case,  the  principle  laid  down  by  Mr.   Justice 
Blackburn.     Looking  at  the  evidence,   we   find   that  the 
company  had  intrusted  their  property  (the  freight  train)  to  the 
custody  and  care  of  its  servants  (the  conductor 
and  brakemen) .     Those  servants  were  in  charge    SISSmm^ 
of  the  property,  conducting  it  to  its  destination.     Bwoteman.** 
It  was  not  a  train  for  passengers  who  might 
claim  a  right  to  ride  upon  paying  fare.     Whoever  entered  the 
train  to  steal  a  ride  was  a  trespasser,   whom  the  company 
could  eject.     It  was  customary  for  such  servants  of  the  com- 
pany to  exclude  and  eject  such  trespassers  from  such  trains. 
This  evidence  justifies  the  inference  that  implied  authority  was 
conferred  on  such  servants  to  eject  such  a  trespasser  as  Welsh 
for  the   protection  of  the  property  intrusted  to  them,  and  for 
fulfilling  the  duty  to  their  employer.     This  result  is,   in  my 
judgment,  confirmed   by  a  consideration  of  the  liability   of 
Selah,  the  brakeman,  for  such  an  act.     Suppose  the  train  had 
been   at  a  standstill,    and  that  Selah,   without   unnecessary 
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force,  had  removed  Welsh  therefrom ;  I  do  not  think  it  admits 
of  a  doubt  that  Selah  could  have  justified  his  act,  in  a  suit 
against  him  by  Welsh  for  assault  and  battery,  without  proof 
of  any  express  authority  from  the  company  to  expel  intruders 
from  freight  trains,  but  solely  by  the  authority  defined  and 
implied  from  his  custody  of  the  property  and  his  duty  to  his 
employer.  From  this  it  follows  that  there  was  no  injurious 
error  in  the  refusal  to  nonsuit. 

The  bills  of  exception  show  that  thereafter  the  company 
introduced  in  evidence  its  printed  instructions  to  its  freight 
conductors  and  brakemen  respecting  their  duties.  It  thereby 
Same-Same         appeared  that  a  freight  conductor  was  charged 

with  responsibility  for  the  vigilance  and  conduct 
of  the  men  employed  on  the  train,  and  was  required,  among 
other  things,  **not  to  permit  unauthorized  persons  to  enter  the 
cars,  or  handle  freight,  or  ride  upon  the  train.*'  Brakemen 
were  therein  instructed  that  when  on  duty  they  were  under 
the  direction  of  the  conductor,  and  required,  among  other 
things,  to  assist  him  in  all  things  necessary  for  the  safe  and 
prompt  movement  of  the  train.  There  was  nothing  therein 
giving  authority  to  the  brakemen  in  respect  to  unauthorized 
persons  riding  upon  such  trains ;  nor  was  authority  in  respect 
thereto  interdicted  to  them,  unless  that  resulted  from  the 
express  grant  of  authority  to  the  conductor.  At  the  close  of 
the  case  the  company  did  not  ask  a  direction  for  a  verdict, 
but  submitted  many  requests  to  charge.  From  these  we  may 
fairly  discover  that  the  trial  judge  was  asked  to  submit  to  the 
jury  the  question  whether,  upon  the  whole  evidence,  it 
appeared  that  authority  to  remove  trespassers  from  freight 
trains  had  been  conferred  upon  Selah,  the  brakeman.  The 
charge  of  the  trial  judge  assumed  that  the  right  of  the  company 
to  remove  such  trespassers  had  been  conferred  upon,  and  could 
be  exercised  by,  any  of  the  employees  on  the  freight  train. 
It  was  left  to  the  jury  to  determine  whether  Selah *s  act  was 
done  in  the  exercise  of  his  employment,  or  from  a  malicious, 
personal  motive,  arising  from  a  bad  heart,  and  anger  at  Welsh, 
apart  and  distinct  from  his  duty  to  his  employer.     There  was 
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a  refusal  to  charge  the  requests,  otherwise  than  charged,  an 
exception  thereto,  and  error  has  been  assigned  thereon.  It  is 
now  contended  that  there  was^error  in  the  refusal  to  charge 
the  request  above  specified,  on  the  ground  that  the  instructions 
introduced  in  evidence,  properly  construed,  gave  express 
authority  to  freight  conductors  to  exclude  from  freight  trains 
unauthorized  persons  riding  thereon,  and  to  expel  and  remove 
such  persons,  and  that  such  express  authority  was  exclusive 
in  him  on  whom  it  was  conferred,  and  implied  an  interdiction 
of  its  exercise  by  others ;  and  it  is  argued  that  the  evidence 
from  which,  as  we  have  seen,  we  think  an  inference  of  implied 
authority  in  the  brakeman  could  be  drawn,  was  thereby  contra  - 
dieted  and  overcome  by  proof  that  such  authority  was  in  fact 
withheld  from  such  employees.  That  the  instructions  to  the 
freight  conductors  gave  them  authority  to  remove  any  unau- 
thorized person  riding  on  a  freight  train  beeras  not  capable  of 
doubt,  and  such  was  the  view  taken  of  such  instructions  in 
Holmes  v,  Wakefield,  12  Allen,  580.  But  the  contention  that 
the  express  grant  of  authority  to  the  conductor  interdicts  the 
brakemen  from  the  exercise  of  a  similar  authority  implied 
from  their  employment,  and  so  overcomes  evidence  of  such 
implied  authority,  is  not,  in  my  judgment,  to  be  acceded  to. 
It  is  ingeniously  argued  that  the  exercise  of  the  power  of  the 
conrpariy  to  remove  trespassers  from  its  trains  is  of  a  delicate 
and  responsible  character.  The  servant  to  whom  such 
authority   is   given    must  determine   who    are 

.      .  , , .  ,        Same— Excessive 

trespassers,  and  m  expelling  trespassers  he  5J»g2S"^^*"''^ 
must  take  care  to  use  only  such  force  as  is  not 
excessive  in  degree  or  inappropriate  in  kind.  Mistakes  by 
the  servant  in  these  respects  will  render  his  master  liable, 
and  for  this  reason  the  employer  may  well  desire  to  commit 
this  nice  duty  to  a  competent  and  proper  person.  It  must 
also  be  conceded  that  no  question  of  estoppel  arises,  as  might 
be  the  case  upon  a  contract  made  with  an  agent  clothed  with 
apparent  authority.  The  question  is  as  to  express  or  implied 
authority  to  do  an  act  in  respect  to  Welsh,  with  whom  the 
company   had  no  contract  relation,  and  to  whom  it  owed  no 


682  TRESPASSERS  ^^^  ^^ 

(NS) 

Welsh  V.  West  Jersey  &  S.  R.  Co 

duty  except  to  refrain  from  willful  injury.  Nor  is  there  any 
question  here  of  the  duty  arising  from  the  relation  of  pas- 
senger and  carrier,  which  this  court  has  lately  considered. 
The  distinction  between  the  liability  for  a  breach  of  that  duty, 
and  the  liability  of  a  master  for  his  servant's  acts,  is  pointed 
out  in  the  able  opinion  of  Mr.  Justice  Depue  in  Haver  v. 
Railroad  Co.  (N.  J.  Err.  &  App.)  41  Atl.  916.  But,  not- 
withstanding these  considerations,  I  find  myself  unable  to 
concede  that  the  authority  to  remove  trespassers  from  freight 
trains,  which,  as  we  have  seen,  is  implied  to  have  been 
conferred  on  those  put  in  charge  of  such  trains,  has  been 
either  abrogated  or  annulled  by  the  instructions  which  gave 
express  authority  to  that  effect  to  the  freight  conductor.  If 
he  had  acted  under  that  authority,  the  liability  of  the  com- 
pany would  not  have  been  in  any  respect  diminished  by  its 
conditioning  its  grant  of  authority  upon  its  being  properly 
exercised.  So,  when  the  company  committed  to  the  con- 
ductor and  his  crew  of  brakemen  the  custody  and  care  of  its 
freight  train,  and  thereby  gave  implied  power  to  exclude  and 
expel  therefrom  any  unauthorized  persons  intruding  therein 
in  contravention  of  the  design  and  purpose  of  the  company 
in  running  such  a  train,  I  think  that  the  implication  is  not 
rebutted  by  proof  that  it  had  selected  one  of  its  servants,  and 
given  him  express  authority  in  respect  to  such  trespassers. 
The  express  grant  is  not  inconsistent  with  the  implied 
authority.  The  illustration  heretofore  used  is  again  per- 
tinent. Suppose  Selah  had  removed  Welsh  from  the  train 
when  it  was  not  in  motion,  and  without  excessive  force; 
can  it  be  doubted  that  he  could  have  justified  his  act,  in 
defense  of  an  action  for  assault  and  battery,  upon  his  im- 
plied authority  to  protect  his  master's  property,  and  that 
his  justification  would  not  be  negatived  by  proof  that  the 
company  had  given  express  authority  to  the  conductor  in 
•respect  to  trespassers?  The  result  is  that  the  refusal  of  the 
request  to  charge  in  the  respect  complained  of  was  not 
erroneous.     There  was  no  exception  to  the  charge. 


-^^^Eng  TRESPASSERS  683 

R  Cas 

Johnson  v.  Chicago,  etc.,  Ry.  Co 

There  are  other  assignments  of  error,  which  have  not 
been  argued.  As  they  are  directed  to  rulings  of  the  trial 
judge  in  matters  committed  to  his  discretion,  and  which  are 
not  reviewable  on  error,  they  need  not  be  further  discussed. 
For  the  reasons  given,  I  shall  vote  to   affirm  the   judgment. 

Depue,  Gummere,  LiPPiNCOTT,  Adams,  Hendrickson, 
and  Nixon,  JJ.,  dissenting. 


Johnson 

V. 

Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 

{Circuit  Court,  N.  D.  Iowa,  W.  D,,June  7,  iSgg,) 

Violent  Ejection  of  Trespasser  from  Moving  Train  after  Being 
Repeatedly  Ordered  Off— Verdict  Directed  for  Defendant.*— Plaintiff, 
according  to  his  testimony,  after  having  been  properly  ordered 
from  defendant's  train  several  times  by  a  brakeman,  attempted  to 
lK>ard  another  car  in  order  to  steal  a  ride,  and  was  discovered  by  the 
same  brakeman,  who  compelled  him  by  personal  violence  to  drop 
from  the  car  ladder  to  the  ground  while  the  train  was  moving 
rapidly,  and  possibly  at  a  speed  of  from  15  to  20  miles  an  hour ;  and 
plaintiff  was  severely  injured  by  the  fall.  Held,  that  the  railroad 
was  entitled,  at  the  close  of  plaintiff's  testimony,  to  have  a  verdict 
directed  in  its  favor. 

Hallam  &  Sttvenson^  for  plaintiff. 
Wrtj^hf,  Call  &  Hubbard y  for  defendant. 

*See  generally  Louisville  &  N.  R.  Co.  v.  Bernard  (Ky.),  6  Am.  & 
Bng.  R.  Cas.,  N.  S.,  55,  and  notes,  p.  58  et  seq.\  Chesapeake  &  O.  R. 
Co.  V,  Anderson  (Va.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  136  ;  Farber  v, 
Missouri  Pac.  Ry.  Co.  (Mo.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  136; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v,  Zantzinger  et  at,  (Tex.),  13  Am.  & 
Eng.  R.  Cas.,  N.  S.,  840 ;  Illinois  Cent.  R.  Co.  v.  King  (III.),  13  Am. 
&  Eng.  R.  Cas.,  N.  S.,  829;  Piercer.  North  Carolina  R.  Co.  (N. 
Car.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  666;  Wabash  R.  Co.  v.  Kings- 
ley  (111.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  835. 
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Shir  AS,  District  Judge.  The  question  now  presented  to  the 
court  is  whether,  under  the  evidence  adduced  on  behalf  of 
the  plaintiff,  there  is  any  ground  upon  which  the  plaintiff  is 
entitled  to  go  to  the  jury,  or,  to  state  the  proposition  in 
another  form,  whether  the  plaintiff's  own  testimony  does  not 
conclusively  show  that  he  is  not  entitled  to  a  verdict  against 
the  defendant  company,  in  which  case  it  becomes  the  duty  of 
the  court  to  instruct  the  jury  that  the  verdict  must  be  for 
the  defendant.  According  to  the  plaintiff's  testimony,  the 
accident  resulting  in  the  personal  injury  of  the  plaintiff 
occurred  in  the  following  manner:  The  plaintiff,  being  in 
Sioux  City,  wished  to  go  southward  in  search  of  work. 
With  that  end  in  view,  he  went  to  the  yards  of  the  defendant 
company,  and  crawled  through  the  end  door  into  a  stock  car, 
which  formed  part  of  a  freight  train  that  was  about  to  leave 
the  yards.  After  this  train  had  proceeded  some  distance 
westwardly,  a  brakeraan  thereon  found  the  plaintiff  on  the 
car,  and,  on  being  informed  by  plaintiff  that  he  wished  to  go 
southwardly,  he  told  plaintiff  that  the  train  did  not  go  in 
that  direction,  and  that  he  must  leave  the  train  when  it 
reached  the  next  station,  which  was  Dakota  City,  distant 
some  six  miles  or  more  from  Sioux  City.  Upon  reaching 
that  station,  the  plaintiff  left  that  train,  and,  finding  that  it 
would  be  some  hours  before  a  south -bound  train  would  pass 
through  Dakota  City,  he  determined  to  return  to  Sioux  City 
upon  a  freight  train  that  shortly  afterwards  went  eastward. 
This  train  did  not  stop  at  Dakota  City,  but  it  passed  by  the 
station  at  a  slow  rate  of  speed,  and  when  it  came  along  the 
plaintiff  climbed  on  a  ladder  on  the  side  of  one  of  the  freight 
cars,  where  he  was  discovered  by  a  brakeman  on  the  train, 
who  told  him  he  must  get  off  the  train  at  the  next  station,  to 
wit.  South  Sioux  City.  When  this  station  was  reached,  the 
plaintiff  got  off  the  ladder  upon  which  he  had  been  riding, 
and  stood  on  the  ground  some  little  distance  from  the  train, 
until  it  again  started  on  its  journey,  when  he  again  climbed 
upon  the  ladder,  whence  he  was  ordered  off  bj'  the  brake - 
man.     The  plaintiff  dropped  down  upon  the  ground,  and  then 
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ran  back  one  or  two  car  leng^ths,  and  again  mounted  a  ladder 
on  the  side  of  a  car,  when  the  brakeman,  who  had  passed 
back  on  top  of  the  cars,  again  ordered  him  off,  and  enforced 
the  order  by  climbing  down  on  the  ladder  and  tramping  on 
plaintiff's  fingers,  and  by  kicking  plaintiff  on  the  back 
of  the  head.  Being  thus  forced  off  the  train,  which,  accord- 
ing to  plaintiff's  testimony,  was  moving  rapidly,  and 
possibly  at  a  speed  of  from  15  to  20  miles  an  hour,  the 
plaintiff  fell  upon  the  ground  in  such  a  position  that  his  foot 
was  crushed  by  the  wheels  of  the  train,  necessitating  an 
amputation  of  the  leg  between  the  knee  and  ankle  joint. 
The  plaintiff  testified  that  he  had  not  purchased  a  ticket,  and 
his  evidence  clearly  shows  that  he  was  engaged  in  beating 
his  way  along  the  defendant's  railway,  without  any  purpose 
of  paying  fare  thereon.  The  relation,  therefore,  between  the 
parties  was  not  that  of  passenger  and  carrier.  Condran  v. 
Railway  Co.,  14  C.  C.  A.  506,  67  Fed.  522.  The  evidence 
shows  that  the  injury  to  the  plaintiff  was  received  by  him 
when  he  was  engaged  in  an  unlawful  trespass  upon  the  prop- 
erty of  the  defendant  company,  and  under  circumstances 
which  surely  should  preclude  him  from  holding  the  com- 
pany responsible  for  the  consequences  of  his  own  unlawful 
conduct.  I  am  well  aware  of  the  rule  that  a  trespasser 
is  not  necessarily  placed  without  the  pale  of  the  law,  and 
that  he  may  recover  for  injuries  willfully  or  recklessly 
inflicted  upon  him.  Thus  it  is  well  established  that  a  rail- 
way company  cannot  be  justified  in  evicting  a  person  from 
one  of  its  trains  when  the  same  is  in  such  rapid  motion  as  to 
necessarily  cause  risk  to  the  life  or  limb  of  the  person  evicted, 
even  though  he  is  a  trespasser  upon  the  train.  The  high 
regard  which,  in  law,  is  placed  upon  the  life  and  limb  of  a 
citizen,  compels  the  company  to  exercise  its  right  to  evict  a 
trespasser  from  its  trains  in  such  a  manner  as  not  to  incur 
the  charge  of  willful  or  reckless  disregard  of  the  safety  of 
the  person  evicted ;  but  this  rule  should  not  be  so  applied  as 
to  absolve  a  trespasser  from  the  direct  consequences  of 
his  own  wrongful  conduct.     The  plaintiff's  testimony  shows 
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that  when  the  employees  of  the  defendant  company  dis- 
covered him  on  the  train  after  he  had  wrongfully  boarded  it 
at  Dakota  City,  they  did  not  then  evict  him,  but  simply 
warned  him  that  he  must  leave  the  train  at  the  next  station. 
When  this  station*  was  reached,  and  the  train  halted  thereat, 
the  plaintiff  got  down  from  the  ladder  on  which  he  was  rid- 
ing ;  but  his  subsequent  conduct  clearly  shows  that  he  had 
no  intention  to  obey  the  proper  request  of  the  trainmen,  but 
that  it  was  his  purpose  to  continue  on  the  train  in  defiance 
of  their  instructions,  and  to  circumvent,  if  possible,  their 
efforts  to  keep  him  from  again  getting  on  the  train,  and  thus 
committing  a  trespass  on  the  property  of  the  defendant  com  - 
pany .  The  plaintiff  himself  testifies  that  when  he  got  off  the 
ladder  at  South  Sioux  City  he  remained  inclose  proximity  to 
the  train  until  it  again  started  on  its  way,  when  he  again 
mounted  the  ladder  from  which  he  had  been  warned  by  the 
brakeman ;  and  when  the  latter  again  ordered  him  off  the 
train  he  dropped  down  uninjured  upon  the  ground,  and  then 
ran  back  one  or  two  cars  lengths,  and  again  mounted  a  car 
ladder,  from  which  the  brakeman  compelled  him  to  drop 
by  personal  violence.  The  plaintiff's  own  testimony  clearly 
shows  that  he  voluntarily  engaged  in  a  running  contest  with 
the  brakeman,  in  which  the  plaintiff  was  unlawfully  en- 
deavoring to  force  himself  upon  the  defendant's  train,  and 
the  brakeman  was  lawfully  endeavoring  to  prevent  the  tres- 
pass; and  to  hold  that  under  such  circumstances  the  railway 
company  was  a  wrongdoer,  and  for  that  reason  must  respond 
to  the  plaintiff  for  the  personal  injuries  he  thus  brought 
upon  himself,  would  be  a  travesty  on  all  proper  conceptions 
of  the  relative  rights  of  the  parties.  No  rule  is  better  estab- 
lished than  the  one  which  holds  that  where  a  party,  by  his 
own  want  of  proper  care,  causes  or  aids  in  causing  an  acci- 
dent and  resulting  injury  to  himself,  he  cannot  recover  from 
the  other  party,  although  the  negligence  of  the  latter  was  also 
a  proximate  cause  of  the  accident.  There  can  be  no  ques- 
tion, under  the  facts  of  this  case,  that  the  plaintiff,  by  his 
own  willful  misconduct,  aided  in   bringing  about  the  acci- 
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dent  which  caused  the  injury  to  himself.  Notwithstanding 
the  repeated  warnings  he  had  received  from  the  brakeman, 
he  persisted  in  his  efforts  to  get  upon  the  train  after  it  was  in 
motion,  and  by  his  own  unlawful  conduct  he  brought  on  the 
contest  with  the  brakeman,  and  he  is  not  in  any  position  to 
assert  that  he  is  free  from  responsibility  in  the  premises. 
Under  the  peculiar  circumstances  of  this  case,  I  can  see  no 
just  ground  upon  which  a  verdict  against  the  company  can 
be  sustained,  and  the  defendant  is  therefore  entitled  to  an 
instruction  to  the  jury  to  return  a  verdict  in   its  favor. 


Redson 

V. 

Michigan  Cent.  R.  Co. 

{Supreme  Court  of  Michigan ,  July  ii,  iSgg,) 

Accident  on  Track— Negligence  and  Contributory  Negligence.* — 
Plaintiff  in  an  action  for  injuries  inflicted  by  an  engine  cannot 
recover  if  he  was  guilty  of  gross  negligence  in  not  avoiding  the 
accident,  even  though  defendant's  engineer  might  have  seen  the 
danger  in  time  to  prevent  the  accident. 

Error  by  defendant  to  Ogemaw  county  circuit  court. 
/Reversed. 

George  L,  Alexander,  for  appellant. 

Metrie  H.  Abbott  and  Charles  S.  Abbott,  for  appellee. 

Grant,  C.  J.  The  declaration  in  this  case  contains  five 
counts,  alleging  various  grounds  of  negligence.  The  court 
disposed  of  all  these  in  his  charge,  except  one,  either  on  the 
ground  of  plaintiff's  contributory  negligence,  or  that  no  neg- 
ligence was  shown  on  the  part  of  defendant.  Failure  on  the 
part  of  the  engineer  to  keep  a  proper  lookout  was  one.  The 
court  instructed   the  jury  that,    even  if  this  were  so,  plaintiff 

*See  note  J  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  334. 
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was  equally  negligent  in  not  keeping  a  proper  lookout  for 
the  approach  of  the  train,  which  he  knew  was  then  due,  and 
which  could  have  been  seen  approaching  for  a  distance  of 
over  three  miles.  The  failure  to  give  warning  by  blowing 
the  whistle  and  ringing  the  bell  was  disposed  of  in  the  like 
manner.  It  was  conceded,  however,  that  the  bell  was  rung 
automatically.  There  was  no  duty  to  blow  the  whistle,  as 
this  was  not  a  highway  as  to  which  the  duty  is  imposed  by 
statute,  and  the  court  so  held.  The  whistle  was  blown, 
according  to  the  defendant's  witnesses,  as  soon  as  the  danger 
was  discovered.  The  only  dispute  is  over  the  distance  of 
the  engine  when  the  whistle  was  blown.  The  court  also 
correctly  instructed  the  jury  that  there  was  no  evidence  of 
failure  to  provide  suitable  air  brakes,  and  keep  them  in 
proper  order.  The  court  very  properly  instructed  the  jury 
that  the  plaintiff  was  guilty  of  contributory  negligence,  and 
it  might,  with  propriety,  have  added  that  it  was  negligence 
of  the  grossest  kind.  The  question,  however,  was  left  to  the 
jury,  upon  the  theory  of  willful  or  gross  negligence  on  the 
part  of  the  defendant. 

The  authorities  do  not  go  to  the  extent  of  holding  that  the 
mere  failure  **to  exercise  due  care  or  the  means  at  hand"  is 
gross  negligence,  sufficient  to  justify  a  recovery,  where  the 
plaintiff  is  guilty  of  contributory  negligence.  Plaintiff  saw 
this  train  coming.  He  was  just  in  the  act  of  hitching  onto  a 
log.  Instead  of  immediately  removing  his  horses,  which,  it 
is  evident,  he  had  then  ample  time  to  do,  and  taking  them 
out  of  danger,  he  ordered  the  log  rolled  up  onto  the  car,  and, 
before  he  could  then  get  his  horses  removed,  both  the  hor.ses 
and  his  partner,  Wentworth,  in  charge  of  them,  were  killed. 
Had  injury  resulted  to  the  train,  or  to  the  trainmen,  it  might 
just  as  well  have  been  charged  that  he  (the  plaintiff)  was 
guilty  of  intentional  wrong,  as  to  charge  that  the  engineer 
was  guilty  of  it.  It  would  then  be  gross  negligence  against 
gross  negligence,  willful  misconduct  against  willful  mis- 
conduct, and  intent  against  intent ;  and  in  such  case  the  law 
leaves  both  parties  where  they  have  placed  themselves,  and 
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gives  recovery  to  neither.  The  entire  charge  upon  this  point 
might  be  sustained  under  the  authorities  cited ;  for  the  court 
expressly  said  to  the  jury  :  *'I  instruct  you,  as  a  matter  of 
law,  that  by  the  terms  Villful  negligence,*  or  *gross  negli- 
gence,* as  it  is  sometimes  called,  is  meant  the  intentional 
failure  to  perform  a  manifest  duty,  in  reckless  disregard  to 
the  consequences  as  affecting  the  property  or  life  of  another. 
It  also  implies  a  thoughtless  disregard  of  consequences, 
without  the  exercise  of  an  effort  to  avoid  them.  In  order  to 
find  the  defendant  guilty  of  reckless  conduct,  it  must  be 
shown  by  the  plaintiff  that  the  engineer  knew  the  situation 
and  danger,  that  he  realized  that  there  was  danger  at  the 
time,  and  that  he  ran  on  in  spite  of  that  knowledge,  and 
knowing  the  consequences  if  he  failed  to  stop.**  Under  the 
ruling  in  this  case,  the  rule  of  contributory  negligence  might 
as  well  be  abolished;  for  in  nearly  every  case  enough  testi - 
mony  would  be  adduced  to  permit  the  jury  to  say  that  the 
engineer  might  have  seen  the  condition,  and  by  the  use  of 
proper  means  have  avoided  the  accident. 

This  necessarily  leads  to  a  full  statement  of  the  facts :  All 
the  information  conveyed  to  defendant  as  to  the  use  of  this 
track  by  plaintiff,  and  the  method  employed  by  him,  comes 
from  a  statement  made  by  him  to  the  local  agent  * 'that  he 
was  going  to  load  these  logs  upon  the  cars  with  horses.** 
The  dangerous  situation  was  created  entirely  by  the  plaintiff, 
and  the  defendant  was  in  no  sense  responsible.  Plaintiff 
knew  of  the  approach  of  trains,  and  that  it  was  his  duty  to 
look  out  for  them,  and  that  defendant  owed  no  duty  to  look 
out  for  him  or  his  property  until  its  engineer  was  in  position 
where  he  must  be  held,  in  law,  to  have  realized  the  danger, 
and  to  have  run  on  regardless  of  it.  When  plaintiff's 
employee  and  witness.  Bowers,  gave  notice  of  the  approach 
of  the  train,  his  (plaintiff's)  witness  and  employee,  Johnson, 
was  in  the  act  of  chaining  the  log.  Instead  of  stopping 
then,  and  removing  the  horses,  plaintiff  gave  orders  to  his 
partner,   Went  worth,   in  charge  of  the  horses,  to  pull  up  the 
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log.  This  was  done.  One  of  the  horses  was  o£f  the  track, 
and  the  other  on,  when  the  engine  struck.  It  is  very 
doubtful  if  Wentworth  heard  the  notice  of  the  approach  of 
the  train  given  by  Bowers,  and  afterwards  repeated  by  plain- 
tiff, who  stood  on  top  of  the  logs,  in  plain  sight  of  everything. 
Plaintiff  himself  testifies  that  possibly  Wentworth  may  not 
have  heard  him.  Wentworth  was  killed.  If  Wentworth  did 
not  hear  the  warning,  he  was  doing  the  work  in  the  usual 
way,  without  any  thought  of  danger.  Plaintiff  himself 
testifies  that,  if  the  team  **had  gone  straight  on  about  the 
length  of  a  team,  they  could  have  turned  to  the  left,  and 
gotten  off  the  track.'*  I  will  let  plaintiff  tell  his  own  story 
of  the  transaction:  **Q.  So,  by  going  a  few  feet  further 
south,  they  could  have  turned,  and  gotton  off  to  the  right? 
A.  They  could  have  turned  off  either  way.  Q.  They  could 
have  turned  off  to  the  right  by  going  a  few  feet  south?  A. 
Yes,  if  they  had —  Q.  Yes,  sir;  but  you  said  they  turned 
around  to  go  back  their  usual  way  of  work?  A.  Yes,  sir. 
Q.  Go  up  the  track?  A.  Yes,  sir.  Q.  Your  driver  didn't 
attempt  to  get  them  off  to  the  left,  nor  drive  them  further 
along,  and  get  them  off  either  way.  A.  Yes,  sir;  he  did 
make  such  an  attempt.  He  stooped  down  to  unhook  his 
chain,  and  while  he  stooped  down  his  team  was  nearly  turned 
around,  and  before  he  could  get  them  turned  again  they  had 
got  too  far  around  for  him  to  get  them  back  in  time.  After 
they  turned  around,  he  didn't  have  time  to  turn  them  again 
before  the  train  got  there.'*  Another  of  plaintiff's  employees 
and  witnesses  testified  that,  **if  the  team  had  been  manageable, 
they  might  have  been  got  out  of  the  way,  as  well  as  Went- 
worth himself."  Potts,  the  engineer,  whose  deposition  upon 
the  inquest  was  introduced  by  plaintiff,  and  made  a  part  of 
his  case,  testified  :  **I  saw  a  team  of  horses  alongside  the 
track.  They  were  near,  or  in  the  vicinity  of,  the  track. 
They  were  on  the  right  of  way.  Could  not  tell  what  they 
were  doing.  Would  infer  that  they  were  being  used  in  load- 
ing cars.  I  was  perhaps  five  or  six  hundred  feet  away  when 
I  first  noticed  them.     I   saw  a   man  there  with  the  horses  at 
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the  same,  or  about  the  same,  time  I  saw  the  horses.  I 
sounded  the  whistle  when  I  first  saw  them,  and  shut  off  the 
steam,  and  applied  the  air  brakes.*'  Potts  was  also  sworn 
upon  the  trial,  and  testified  as  follows:  **Well,  we  had 
passed  the  north  end  of  the  switch  about  two  or  three 
hundred  feet  when  I  saw  this  team  come  from  behind  the  end 
of  the  car  and  turn  upon  the  main  track  north.  Immediately 
a  man  run  around  them,  and  tried  to  back  them  up,  and  he 
could  not.  He  run  around  behind  them,  and  I  was  so  close 
then  that  there  was  no  stopping.  I  applied  the  air  brakes, 
and  sounded  the  whistle,  and  shut  off  the  engine  immedi- 
ately, as  soon  as  I  saw  them.'*  These  statements  are  corrob- 
orated by  the  fireman. 

This  railroad  ran  through  a  lumber  region,  and  the  load- 
ing of  cars  was   common   in  many  places  along  the  track, 
and  had  been  for  many  years.     It   was  proven  beyond  con- 
troversy that  it  was  the  duty  of  those   engaged  in  this  work 
along  the  line  of  the  road  to  look   out  for  and  protect  them- 
selves against  passing  trains ;  that  it  was  not  the  custom  to 
slow  up  when  seeing  persons    on  or  about  the  track  engaged 
in  this  work ;  that  no  such  accident  had  ever  before  happened ; 
and  that  it  would  be  impossible  to  make  schedule  time  if  this 
course  was  not  pursued.     It  was   the  plain   duty  of  plaintiff 
to  keep  the  track  clear,  both  for  his  own  protection  and  that 
of  those  on  board  the  train.     In   the  face   of   this  testimony, 
courts  are  asked  to  sustain  a  finding  that  the   engineer  saw 
that  the   team  was  unmanageable;  that  he  saw,  in  time  to 
stop  his   train,  that   the   accident   was    inevitable  unless  he 
stopped ;  that   he    purposely   disregarded  the   danger  to  his 
own   life,    and  that  of  others   upon  the    train, — for  it  was  a 
passenger  train, — and  intentionally  ran  down  and  killed  Mr. 
Wentworth   and   the   plaintiff's  horses.      No  court   should 
allow  such  a  result,  except  upon  clear  and  convincing  proof. 
The  train  might  have  been  derailed,  causing  loss  of  life  and 
destruction  of  property.     The  conduct  which  would  sustain 
the   verdict    in   this    case  would    convict    the    engineer   of 
manslaughter.      He  was    not   required  to  check  the  speed  of 
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his  train,  or  to  take  means  to  stop  it,  until  he  was  chargeable 
with  clear   notice   that  the  horses   and   Went  worth   were   in 
danger,  and   could  not  get  off   the   track   before  the  engine 
reached  them.     The  assumed  conduct  of  the  engineer,  upon 
which  the  liability  in   this  case   is  based,    is  repugnant  to 
human  nature.     No  one  but  a  man  of  the  most  cruel  instincts 
would  be  guilty  of  it.     There  is  nothing  in  this  case  to  show 
that  the  engineer  did  not  act  with  promptness  as  the  situation 
appeared  to  him,  except  the  loose  testimony  of  the  plaintiff, 
who  testified  that  he  thought  steam  was  shut  off  when  the 
train  was  right  in  front  of  him,  the  instant  the  horses  were 
struck,  but  he  could  not  tell   whether   the  speed  of  the  train 
was  checked  or  not;  that  of  Bowers,  who  testified  that  steam 
was  not   shut  off  when  the  train  passed   him ;  and   that  of 
Florence  Russell,  that  the  first  whistle  she  heard  was  when 
the  train  was  close  to  the  horses.     There  was  only  one  horse 
upon  the  the  track.      Wentworth  was   trying  to  get  him  off. 
Just  where  Wentworth  stood  does  not  appear.     Who  can  say 
at  what  distance  the  engineer  was  bound   to   recognize   the 
fact  that  in*all  probability  they  could   not  get  off  the  track 
before  he  reached  them?      Is  it  not  the   merest  conjecture? 
There  is  no  testimony  to  sustain  this  terrible  charge  against 
the  engineer  of  the   defendant's   train.     He   acted  as  he  had 
usually  done,  and  in  the  light  of  the  situation  as  it  appeared 
to  him.     His  own  preservation  would  have  prompted  him  to 
do  all  in  his  power  to  avoid  the  accident.     A  jury  ought  not 
be   permitted   to   say  that    his   conduct    was   reckless    and 
intentional,  and  that  he  deliberately  rushed  on,  knowing  the 
danger  and  the  consequences. 

Defendant  was  running  its  train  in  a  lawful  manner,  at  a 
lawful  rate  of  speed,  and  was  guilty  of  no  act  of  negligence, 
unless  its  engineer  was  guilty  of  a  willful  and  deliberate  act, 
for  which  it  is  responsible.  I  cannot  yield  my  approval  of  a 
verdict  and  judgment  where  the  plaintiff  himself  was  guilty 
of  the  grossest  negligence,  and  asks  a  court  and  jury  to 
excuse  it,  and  give  damages,  because  the  defendant's  servant 
might  have   seen  the  danger  he  was  in,  and  avoided  it,  and 
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that,  too,  wfaen  the  slightest  precaution  upon  his  own  part 
would  have  prevented  it.  I  do  not  think  the  case  is  in  any- 
essential  particular  different  from  that  of  Frost  v.  Railroad 
Co.,  96  Mich.  470,  56  N.-W.  19.  I  think  the  judgment 
should  be  reversed,  and  new  trial  ordered.  The  other 
justices  concurred. 


lyOUISVII^LH  &  N.  R.  Co. 

V. 

Taape's  Adm'r. 

{Court  of  Appeals  of  Kentucky  y  April  2g,  i88g,) 

Directing  Verdict— Conflicting  Evidence. — In  an  action  for  the 
killing  of  plaintiff's  intestate  by  defendant's  train,  where  the  evi- 
dence as  to  the  circumstance  under  which  decedent  lost  his  life  is 
conflicting,  it  is  proper  to  refuse  to  take  the  case  from  the  jury. 

Evidence  as  to  Family  of  Deceased — Harmless  Error.— In  such 
action,  testimony  as  to  the  family  left  by  decedent  was  incompetent, 
but  plaintiff  was  not  prejudiced  by  its  admission,  as  the  family 
were,  and  had  a  right  to  be,  present  in  court. 

Death  by  Wrongful  Act— Measure  of  Damages.*— In  such  cases, 
the  criterion  of  recovery  is  the  amount  of  injury  caused  by  the 
destruction  -of  the  power  of  decedent  ^o  eaiv  money,  and  no  other 
element  can  be  considered,  except  in  cases  of  gross  or  willful  negli- 
gence. 

Duty  of  Trainmen  to  Person  Seen  on  Track  near  Station. — Those 
in  charge  of  a  train  approaching  a  station  in  a  town,  have  a  right 
to  presume  that  a  person  seen  upon  the  track  will  in  due  time  remove 
himself  from  danger  of  injury  by  the  train,  and  until  they  discover 
that  such  person  is  oblivious  of  the  danger,  they  are  not  required  to 
stop  or  check  the  speed  of  the  train. 

Duty  of  Person  on  Track  to  Avoid  Danger.— And  it  is  the  duty  of 
a  person  on  a  railroad  track  near  such  a  station,  if  he  has  notice  of 
the  approach  of  a  train,  to  be  careful  not  to  expose  himself  to  danger. 

Appeal,  by  defendant  from  Gallatin  county  circuit  court. 
Reversed. 


♦See  Rudiger  v,  Chicago,  etc.,  Ry.  Co.,  12  Am.  &  'Eiti^.  R.  Cas.,  N. 
S.,  and  note^  206. 
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B.  D.  Watfield,  H.  IV.  Bruce,  E.  W.  Nines,  and  R.  B, 
Brown,  for  appellant. 

Gaunt  &  Downs,  Robt.  Wood,  IV.  Marshal/  Bullitt,  and 
Bullitt  &  Shield,  for  appellee. 

GuFFY,  J.  It  is  alleged  in  the  petition  that  the  decedent, 
Taafe,  was  killed  by  and  through  the  gross  and  willful 
carelessness  and  mismanagement  of  the  servants  and  agents 
Case  stated  and  employees  in  control  of  the  appellant's  train, 

and  that  said  train  was  willfully,  negligently, 
carelessly,  and  recklessly  run  against  the  said  Taafe  with 
great  force  and  violence,  wounding,  bruising,  crushing,  and 
mangling  him»  from  the  effects  of  which  he  then  and  there 
died,  for  which  plaintiff  claimed  damages  in  the  sum  of 
$25,000.  r 

The  first  paragraph  of  the  answer  is  a  denial  of  negligence, 
carelessness,  or  recklessness  on  the  part  of  the  defendant,  etc. 
The  second  paragraph  is  a  plea  of  contributory  negligence. 
The  third  paragraph  avers  that  the  plaintiff's  intestate  so 
contributed  to  the  injury  by  stepping  upon  or  so  near 
defendant's  track,  in  full  view  and  hearing  of  one  of  its 
approching  trains,  and  that  said  train  was  so  close  to  said 
Taafe  that  it  was  impossible  by  the  exercise  of  ordinary  care 
by  those  engaged  in  operating  the  train  to  check  and  stop 
its  progress  in  time  to  prevent  said  injury,  that,  but  for  such 
contributory  negligence  on  the  part  of  thedecedent,  the  injury 
would  not  have  happened.  The  reply  is  a  traverse  of  the 
answer.  A  jury  trial  resulted  in  a  verdict  for  the  sura  of 
$5,000  in  favor  of  plaintiff.  Thereupon  the  defendant 
moved  the  court  to  render  judgment  for  it,  notwithstanding 
the  verdict,  which  motion  was  overruled,  and  judgment  ren- 
dered on  the  verdict.  Thereafter  the  defendant  filed  a  motion 
for  a  new  trial  upon  the  following  grounds,  in  substance: 
(l)  The  verdict  is  not  sustained  by  sufficient  evidence,  and  is 
contrary  to  law.  (2)  The  verdict  is  contrary  to  law.  (3)  The 
verdict  is  contrary  to  law  and  the  evidence.  (4)  Damages 
are  excessive,  appearing  to  have  been  given  under  the 
influence  of  passion  and  prejudice.     (5)  Error  of  the  court  in 
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overruling  defendant's  motion  for  peremptory  instruction  to 
the  jury  to  find  for  plaintiff.  (6)  Error  of  the  court  in  over- 
ruling defendant's  motion  for  a  peremptory  instruction  at  the 
close  of  all  the  testimony.  (7)  Error  of  the  court  in  per- 
mitting plaintiff,  over  defendant's  objection,  to  prove  the 
numberof  the  family  of  deceased.  (8)  Error  of  the  court  in 
permitting  the  plaintiff  to  prove  that  defendant's  track  was 
used  by  persons  to  walk  upon  and  across  at  or  near  the 
point  where  deceased  was  killed.  (9)  Because  the  court 
erred  in  refusing  to  give  instructions  A,  B,  C,  D,  E, 
and  F  asked  by  defendant.  (10)  Because  the  court  erred 
in  giving  instructions  designated  and  marked  1,  2,  3,  4,  5, 
6,  7,  8,  9,  and  10,  given  by  the  court  on  its  own  motion. 

It   appears    from    the   testimony    in   this    case  that    the 
plaintiff's  intestate  was  killed  by  being  struck  by  defendant's 
train   of  cars  in   Sparta,    not  far  from   the  railroad  station. 
The  proof  in  the  record  as  to  the  circumstances 
and  conditions    under  which  decedent  lost  his  dict-ooaflictin  a 

Bvidenoe. 

life  is  conflicting,  and,  that  being  the  case,  there 
was  no  error  of  the  court  in  refusing  to  give  the  peremptory 
instruction   asked  for  by  the  defendant,  nor  in  overruling 
defendant's    motion   for   a   judgment    notwithstanding    the 
verdict.     The   testimony   as   to   the  family  left  ^^^ 

-^  -^  Evidence  as  to 

by  decedent  was  incompetent,  and  should  not  DSSJaJed-Harm- 
have  been  permitted ;  but  we  are  unable  to  see 
that  it  was  prejudicial  to  the  substantial  rights  of  the 
defendant,  and  especially  so  as  it  was  held  in  the  case  of 
Railroad  Co.  v.  Kelly's  Adm'r  (Ky.)  38  S.  W.  852,  that  the 
widow  and  children  of  deceased  had  a  right  to  be  present  in 
court;  and,  from  the  brief  of  appellant,  it  seems  that  the 
widow  and  children  in  this  case  were  present  in  court.  It 
seems  to  us  that  so  much   of  the  instructions 

Death  by  Wronir- 

asked  by  defendant  as  correctly  presented  the  J? Dtmrjes."^® 
law  applicable  to  the  case  were  embodied  in  the 
instructions   given  by  the  court,  and  we  are  not  disposed  to 
hold  that  the  court  erred   in  refusing  the  instructions  asked 
by  defendant.     Instruction  No.  3  as  given  by  the  court  seems 
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to  authorize  tbe  jury  to  find  damages  in  excess  of  the  power 
of  deceased  to  earn  money,  and  to  that  extent  may  be 
considered  in  conflict  with  the  decisions  of  this  court  which 
hold  that  the  criterion  of  recovery  is  for  the  destruction  of 
the  power  of  the  decedent  to  earn  money,  and  that  no  other 
element  of  damages  can  be  considered  except  in  case  of  g^oss 
or  willful  negligence  (the  writer  of  this  opinion,  however, 
dissented  from  the  decisions  on  that  question)  ;  but  the 
decisions  are  now  the  law.  Hence  it  follows  that  the 
instruction  in  question  was  erroneous,  and  doubtless  preju- 
dicial to  the  defendant. 

It  was  the  duty  of  the  defendant  when  approaching  the 
station  in  the  town  of  Sparta  to  use  reasonable  or  ordinary 
care  to   discover  any  obstruction  upon  the  track,  and  it  was 

Duty  of  Trainman  ^^^^  ^^^  duty  of  the   defendant  to  give  timely 
Sii-rSS^SSS?      and  proper  notice  of  its  approach  to  the  station. 
°^  But   it  also  had  a   right  to   presume  that  any 

person  standing  or  walking  upon  the  track  of  the  railroad 
would  in  due  time  remove  himself  out  of  danger  of  injury, 
and  that,  until  defendant's  agents  or  servants  discovered 
that  such  person — even  a  trespasser — was  oblivious  of  the 

danger,  it  was  not  required  to  stop  or  check  the 
onSawk  tS^^     speed  of  the  train.     It  was  also  the  duty  of  the 

Avoid  Danger.  '^  "^ 

decedent,  if  he  had  notice  of  the  ifcpproach  of 
the  train  to  the  station,  to  exercise  reasonable  care  to 
ascertain  the  proximity  of  the  train  to  the  station,  and  to  be 
careful  not  to  expose  himself  to  any  danger  by  walking 
upon  or  near  the  track  upon  which  the  train  was  approach- 
ing ;  and  it  was  his  duty,  if  he  heard  the  train  whistle, 
indicating  its  approach  to  the  station,  to  be  on  the  lookout 
for  the  same,  and  to  keep  himself  out  of  danger.  We  are 
not  sure  that  the  instructions  given  sufficiently  include  or 
embrace  this  principle. 

It  seems  to  us  that  the  instructions  of  the  court  failed  to 
correctly  present  the  law  as  indicated  herein,  and  for  that 
reason  the  judgment  is  reversed,  and  cause  remanded  for  a 
new  trial  upon  principles  consistent  with  this  opinion. 
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V. 

Murowski. 

{Supreme  Court  o/  Illinois ^  April  17^  iSggJ) 

Instructions. — The  party  afcainst  whom  the  error  of  giving-  or 
modifying'  an  instruction  is  committed  cannot  complain  of  the 
error  where  he  subsequently  asks  and  obtains  the  g'iving  of  an  in- 
struction announcing'  the  same  principle  of  law. 

Same. — If  a  party  desires  to  rely  on  a  peremptory  direction  to 
find  for  defendant,  the  instruction  must  be  asked  at  the  close  of  the 
evidence  for  plaintiff  or  at  the  close  of  all  the  evidence  ;  and  it  is 
too  late  to  submit  an  instruction  of  such  character  with  a  series  of 
other  instructions. 

Same— Accident  on  Track — Due  Care  by  Plaintiff-— Burden  of 
Proof. — In  an  action  for  injuries  inflicted  by  defendant's  train  upon 
plaintiff  while  he  was  standing  upon  the  track,  it  was  proper  to 
refuse  to  instruct,  that  the  burden  was  on  plaintiff  to  prove  that  he 
looked  or  listened,  or  took  some  reasonable  measures  fbr  the 
avoidance  of  danger. 

Same. — A  defendant  cannot  complain  of  a  refusal  to  give  a  re- 
quested instruction  where  its  substance  is  contained  in  an  instruc- 
tion given  for  plaintiff. 

Same — Question  for  Jury.— It  appeared  that  it  was  the  duty  of 
defendant,  under  a  statute,  and  under  an  ordinance  of  the  city,  to 
ring  the  bell  or  blow  the  whistle  before  starting  such  train  within 
the  limits  of  the  city  ;  and  there  was  evidence  tending  to  show  that 
on  the  occasion  in  question  such  duty  had  not  been  performed  ;  and 
that  the  train  was  started  at  a  time  and  place  when  persons  stand- 
ing near  the  scene  of  the  accident  were  liable  to  be  injured  unless 
warned  of  the  starting  of  the  train.  Held,  that  it  was  proper  to 
refuse  to  instruct  that  the  omission  to  perform  such  duty  was  not 
evidence  of  willful  or  wanton  conduct  on  the  part  of  defendant. 

Same— Injury  to  Licensee — Liability.* — In  such  action  it  was 
proper  to  refuse  to  instruct  that  defendant  would  not  be  liable  unless 
it  was  chargeable  with  willful  or  wanton  conduct,  and  thereby 
assume  that  plaintiff  was  a  trespasser  upon  the  track,   there  being 

*See  notes,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  830  et  seq. 
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evidence  tending  to  show  that  defendant  had  by  failure  to  object 
consented  that  its  right  of  way  at  such  point  should  be  used  as  the 
entrance  to  a  building,  and  that  plaintiff,  therefore  was  upon  the 
track  as  a  licensee. 

Same. — All  questions  of  law  involved  were  fully  covered  by  the 
instruclious  given  in  behalf  of  defendant. 

Cross-Exam i nation. — If  there  was  error  committed  in  allowing 
the  right  of  cross-examination  to  be  abused,  it  was  not  prejudicial. 

Appeai^  by  defendant  from  First  district  appellate  court. 
Affirmed. 

Chester  M.  Dawes  and  Lowden,  Estabrook  &  Davis ^  for 
appellant. 

Brajidt  &  Hoffman^  for   appellee. 

Per  Curiam.  The  judgment  of  the  appellate  court  affirm- 
ing the  judgment  of  the  circuit  court  settled  all  controverted 
questions  of  fact  against  appellant,  and  under  our  statute  no 
assignment  of  error  shall  be  allowed  which  calls  in  question 
the  determination  of  the  appellate  court  on  controverted 
questions  of  fact.  On  the  trial  the  defendant  requested  the 
court  to  give  the  following  instruction  :  **(14)  The  court  in- 
structs the  jury  that  if  they  believe,  from  the  evidence,  that 
the  plaintiff,  at  the  time  he  was  struck,  was  a  trespasser  upon 
the  defendant's  right  of  way,  then  the  jury  must  find  the 
issues  for  the  defendant.**  The  court  refused  to  give  the 
instruction  as  asked,  but  modified  it  by  adding  the  following : 
* 'Unless  you  believe,  from  the  evidence,  that  the  plaintiff 
was  struck  by  reason  of  the  wanton  and  willful  negligence 
and  carelessness  of  the  defendant's  servants.'*  The  ruling 
of  the  court  on  the  instruction  is  claimed  to  be  erroneous. 

Where   the  court  has  erred  in  giving  or  modi- 

InatructionB.  **  ** 

fying  an  instruction,  the  party  against  whom 
the  error  was  committed  cannot  complain  of  such  error 
where  he  subsequently  asks  and  obtains  the  giving  of  an 
instruction  announcing  the  same  principle  of  law,  as  was  held 
by  this  court  in  Railway  Co.  v,  Meixner,  160  111.  320,  43  N. 
E.  823.  Upon  looking  into  the  record  it  will  be  found  that 
the  court  gave,  on  request  of  defendant,  the  following  in- 
struction:  **(9)  The  court   instructs   the   jury   that   if  you 
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believe,  from  the  evidence,  that  the  accident  to  the  plaintiff 
happened  on  the  private  right  of  way  of  the  defendant,  then 
you  must  find  the  defendant  not  guilty,  unless  you  believe, 
from  the  evidence,  that  the  conduct  which  is  complained  of 
was  willful  or  wanton,  or  such  gross  negligence  as  amounts 
to  willful  or  wanton  conduct."  It  was  claimed  that  plaintiff 
was  a  trespasser  because  he  was  on  the  private  right  of  way 
of  the  defendant,  without  permission,  when  injured.  It  is 
therefore  apparent  that  both  instructions  announce  the  same 
principle,  and  under  the  rule  announced  defendant  cannot 
complain. 

The  defendant  submitted  to  the  court,  with  other  instruc- 
tions, No.  15,  as  follows  :  **The  court  instructs  the  jury,  as 
a  matter  of  law,  that  plaintiff  has  failed  to  make  out  a  cause 
of  action  against  the   defendant,  and  your  ver- 

Bame. 

diet  should  be,  *Not  guilty.'  "  The  court 
refused  the  instruction,  and  the  ruling  is  relied  upon  as  error. 
In  Peirce  z;.  Walters,  164  111.  560,45  N.  E.  1068,  we  held 
that,  if  a  party  desired  to  rely  on  a  peremptory  direction  to 
find  for  the  defendant,  the  instruction  must  be  asked  at  the 
close  of  the  evidence  for  plaintiff  or  at  the  close  of  all  the 
evidence ;  that  it  was  too  late  to  submit  an  instruction  of  that 
character  with  a  series  of  other  instructions.  Here,  upon 
the  close  of  the  testimony,  as  appears  from  the  abstract, 
plaintiff  asked  one  instruction,  which  was  given.  Then  the 
defendant  asked  a  number  of  instructions,  some  of  which 
were  given  and  others  refused  ;  No.  15  being  of  the  series. 
Under  the  rule  as  declared  in  the  case  cited  and  in  subsequent 
cases,  the  court  did  not  err  in  refusing  the  instruction. 

It  is  next  claimed  that  the  court  erred  in  refusing  instruc- 
tion No.  20,  which  was  as  follows  :  **The  court  instructs  the 
jury,  as  a  matter  of  law,  that  every  person  is  bound  to  know 
that  a  railroad  track  is  a  dangerous   place,  and 
that,  even  if  the  jury  believe,  from  the  evidence,  o™  t»'«°^'^^"?,^ 

*       -^  C.ire  by  Plaintiff 

that  the  plaintiff  was  struck  while  standing  on  p?oo?®°**^ 

the  track,  still  the  burden  is  on  the  plaintiff  to 

prove  that  he  looked  or  listened,  or  took  some   reasonable 
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measures  for  the  avoidance  of  clanger,  and  that  unless  he 
proves,  bV  a  preponderance  of  the  evidence,  that  he  did  take 
such  measures,  the  verdict  must  be  for  defendant."  An  in- 
struction of  this  character  was  condemned  in  Partlow  v.  Rail- 
road Co.,  150  111.  321,  60  Am.  &  Eng.  R.  Cas.  685,  37  N.  E. 
663 ,  and  for  the  reason  there  stated  the  instruction  was  properly 
^^^  refused.     But,  if  the  principle  announced  in  the 

instruction  was  correct,  defendant  cannot  com- 
plain of  the  action  of  the  court  in  refusing  it,  for  the  reason 
that  the  substance  of  the  instruction  was  contained  in  plain- 
tiff's instruction  No.  4,  which  the  court  gave  to  the  jury. 

It  is  next  claimed  that  the  court  erred  in  refusing  instruc- 
tion No.  21  asked  by  the  defendant.  This  instruction 
directed  the  jury,  as  a  matter  of  law,  that,  although  they 

might  believe  defendant  omitted  to  ring  the  bell 
S?j^^"**"^"    or  sound  the  whistle  at  the  time  of  the  accident, 

such  omission  was  not  evidence  of  willful  or 
wanton  conduct  on  the  part  of  defendant.  Whether  the 
defendant  was  guilty  of  willful  or  wanton  conduct  or  gross 
negligence  was  purely  a  question  of  fact  for  the  jury  to 
determine  from  all  the  evidence  introduced  by  the  respective 
parties  bearing  upon  that  point  in  the  case,  and  it  was  not 
the  province  of  the  court  to  inform  the  jury  that  some  par- 
ticular fact  in  the  case  wafS  conclusive~of  that  iquestion." 
Section  70 of  chapter  114  (Kurd's  Rev.  St.  1897,  p.  1250) 
makes  it  unlawful  for  any  engineer  on  any  railroad  to  start 
his  train  at  any  station;  or  within  any  city,  incorporated 
town,  or  village,  without  ringing  the  bell,  or  sounding  the 
whistle  a  reasonable  time  before  starting.  The  ordinance  of 
the  city  put  in  evidence  also  prohibited  the  moving  of  an 
engine  within  the  city  unless  the  bell  is  rung  or  whistle 
blown.  But,  in  disregard  of  the  statute  and  the  ordinance, 
the  evidence  tended  to  prove  that  the  engine  which  struck 
the  plaintiff  was  started  and  moved  without  ringing  a  bell  or 
sounding  a  whistle  or  giving  any  other  signal  or  warning  of 
danger.  So,  also,  the  train  was  started  at  a  time  and  place 
when  persons  on  Oakley  avenue,  or  on  the  planked  tracks 
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adjacent  thereto,  were  liable  to  be  injured  unless  warned  of 
danger.  Under  such  circumstances  the  degree  of  negligence 
to  be  imputed  to  the  defendant  was  a  question  solely  for  the 
jury.  The  court  therefore  properly  refused  the  instruction. 
It  is  also  claimed  that  the  court  erred  in  refusing  the 
following  instruction :  **(23)  The  court  instructs  the  jury, 
as  a  matter  of  law,  that  you  cannot  find  the  defendant  guilty 
in  this  case  unless  you  find,  from  the  evidence, 
that  it  was  chargeable  with  willful  or  wanton  toi^camS^ 
conduct,  or  such  gross  negligence  as  amounts 
to  such  conduct."  This  instruction  assumes  that  the  plain- 
tiff was  a  trespasser  on  the  tracks  or  private  right  of  way  of 
defendant  at  the  time  he  was  injured,  and  for  that  reason,  if 
for  no  other,  it  was  erroneous.  It  may  be  true  that  defend- 
ant owned  the  title  to  the  property  between  the  gate  of  the 
reaper  works  and  the  south  line  of  Oakley  avenue,  where 
its  tracks  were  constructed,  and  where  the  plaintiff  was 
injured ;  but  there  was  much  evidence  introduced  tending  to 
prove  that  the  property  had  been  devoted  to  the  use  of  the 
public,  or  that  the  employees  of  the  reaper  works,  and  those 
who  congregated  there  for  the  purpose  of  securing  employ- 
ment, had  been  licensed  by  the  defendant  to  pass  over  and 
be  upon  the  property  where  the  injury  was  received.  It 
appears  that  the  defendant's  tracks  and  right  of  way  from 
the  reaper -works  fence  to  the  south  line  of  Oakley  avenue 
were  planked  like  a  street  crossing,  and  had  been  planked 
for  11  years.  The  planking  was  put  in  and  maintained  by 
the  reaper  company,  and  the  evidence  shows  that  the  only 
entrance  to  the  reaper  works  is  over  defendants*s  tracks,  and 
through  the  large  gate;  that  at  least  1,800  men  cross  the 
tracks  and  enter  through  the  gate  into  the  reaper  works 
every  morning  between  half  past  6  and  7  o'clock.  It  also 
appears  that  men  in  search  of  employment  were  accustomed 
to  congregate  on  the  tracks  and  right  of  way  in  front  of  the 
gate  each  morning,  and  remain  there  several  hours  for  the 
purpose  of  being  employed  by  those  in  charge  of  the  reaper 
works ;    and  it  was  the  custom  of  those   in  charge  of  the 
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works  to  go  outside  of  the  gate  and  employ  men  when  they 
needed  help.  On  the  morning  of  the  injury  the  plaintiff  had 
gone  there,  in  company  with  others,  for  the  purpose  of  get- 
ting employment,  and  while  standing  there  in  front  of  the 
gate  he  was  struck  by  a  passing  engine  and  injtrred.  It 
does  not  appear  that  any  objection  was  ever  made  by  the 
railroad  company  to  the  use  of  the  property  in  the  manner 
indicated.  It  was  never  claimed  that  the  employees  had  no 
right  to  pass  daily  over  the  property,  nor  was  it  claimed 
that  others  seeking  employment  had  no  right  to  be  and 
remain  on  the  tracks  opposite  the  entrance  of  the  reaper 
works.  Under  the  facts  as  thej'  appeared  from  the  evidence 
it  was  a  question  for  the  jurj''  to  determine  whether  plaintiff 
was  a  trespasser  or  whether  he  was  rightfully  on  defendant's 
property  at  the  time  he  was  injured. 

Fourteen  instructions  were  given,  as  appears  from  the 
record,  on  behalf  of  the  defendant,  and  upon  examination  it 
will  be  found  that  all  questions  of  law  involved  in  the  case 

are  fully  covered  by  those  instructions.  There 
was  therefore  nothing  in  the  case  which 
required  other  or  different  instructions  from  the  court. 

It  is  finallj'  claimed  that  counsel  for  plaintiff  abused  the 
right  of  cross-examination  of  certain  witnesses,  and  that  the 
court  erred  in  permitting  the  right  to  be  abused.  It  may  be 
oroBB-  true  that  the  court  would  have  been   justified  in 

restricting  the  cross-examination  of  some  of  the 
witnesses  within  narrower  limits,  but  from  our  examination 
of  the  record  we  are  not  able  to  say  that  it  discloses  such 
error  in  this  regard  as  should  reverse  the  judgment.  The 
judgment  of  the  appellate  court  will  be  affirmed.  Judgment 
affirmed. 
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V. 
McIVER. 

{Supreme  Court  of  Georgia^  July  20,  i8gg.) 

Action  for  Wrongful  Death — Deaf  Person  Walking  on  Track.* — 
Apparently,  the  preponderance  of  the  evidence  in  this  case  required 
a  finding  that  the  defendant  was  not  guilty  of  any  negligence,  but, 
even  upon  the  contrary  assumption,  the  verdict  in  the  plaintiff's 
favor  was  not  warranted,  for  it  plainly  and  affirmatively  appeared 
that  the  person  for  whose  homicide  the  action  was  brought  could,  by 
the  exercise  of  ordinary  diligence,  have  avoided  the  collision  by 
which  his  death  was  occasioned.  Though  very  deaf,  aud  though  he 
had  been  specially  warned  of  the  danger  to  which,  on  account  of 
his  infirmity  in  this  respect,  he  exposed  himself  in  going  upon  the 
track  of  a  railway  company,  he  voluntarily  went  upon  the  defend- 
ant's track  at  a  time  when  he  must  have  known  that  a  train  was 
approaching ;  and  the  undisputed  facts  point  irresistibly  to  the  con- 
clusion that  he  neglected  to  take  any  precaution  whatever  for  his 
safety.  That  the  place  on  the  track  where  he  was  killed  was  con- 
stantly used  by  the  public  as  a  pathway  furnished  no  excuse  for  the 
failure  of  the  deceased  to  exercise  that  degree  of  care  which  the  law 
requires  of  all  persons  in  such  a  situation  and  under  like  circum- 
stances. It  follows  that  the  trial  judge  properly  granted  a  new 
trial  upon  the  grounds  **that  the  verdict  was  contrary  to  law  and 
the  evidence,  and  without  evidence  to  support  it,  and  under  the  law 
and  the  evidence  in  the  case  the  plaintiff  is  not  entitled  to  recover.'* 

Motion  for  New  Trial. — Except  as  to  the  general  grounds  of  the 
defendant's  motion  for  a  new  trial,  it  presents  no  sufficient  cause 
for  setting  aside  the  verdict. 

(Syllabus  by  the  Court.) 

Error  by  both  parties  from  Dooly  county  superior  court. 
Affirmed. 

♦See  Beem  v,  Tama  A  T.  Electric,  etc.,  Co.,  10  Am.  &  Eng.  R. 
Cas.,  N.  S.,  610,  and  note^  613. 
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y.  T,  Hill  and  Guerry  &  Hull,  for  plaintiff  in  error. 
John  /.  Halli  Busbee  &  Biisbee^  and  Thomson  &  Whipple^ 
for  defendant  in  error. 

Lumpkin,  P.  J.  As  to  the  merits  of  this  case,  we  fully 
agree  with  the  trial  judge  in  holding  that  under  the  law  and 
the  facts  as  disclosed  by  the  record  there  could  be  no  lawful 

recovery  in  the  plaintiff's  favor.  It  was  there- 
wronBfSi  fore  not  erroneous  to  sustain  the  general  grounds 

Death— Deaf  ^ 

SJ'rSSb?**^'    of  the    motion    for    a   new  trial   filed   by  the 

railway  company.  The  law,  as  laid  down  in 
section  5585  of  the  Civil  Code,  being  that  the  first  grant 
of  a  new  trial  will  not  be  disturbed  by  the  supreme  court 
unless  *'the  law  and  facts  require  the  verdict,*'  a  judgment 
granting  a  first  new  trial  will  certainly  be  affirmed  when  it 
plainly  appears  that  the  verdict  which  the  court  set  aside 
was  wrong. 

This  motion  for  a  new  trial  also  complained  of  certain 
charges  which  the  court  gave  to  the  jury,  and  also  of  a 
refusal   to   charge  a  written   request.     The   company,    by  a 

cross  bill  of  exceptions,  assigns  error  upon  the 
wew°TriS.  overruHng  of  the  special  grounds  of  its  motion. 

.  The  charges  just  referred  to  were,  in  the  abstract, 
correct  propositions  of  law,  and  we  do  not  understand  that 
they  are  excepted  to  as  being  otherwise.  Counsel  for  the 
company  insisted,  however,  that  these  charges  were  erro- 
neous, because  the  court  failed  to  give  in  connection  there- 
with a  certain  instruction  which  counsel  contended  was 
pertinent  and  applicable  to  the  case.  We  do  not  think  this 
is  the  proper  way  in  which  to  make  a  question  of  this  kind. 
If  counsel  desired  any  particular  principle  of  law  to  be  given 
in  charge,  they  should  have  submitted  to  the  court  an 
appropriate  request  in  writing.  Or,  if  the  principle  in 
question  was  one  necessarily  involved  in  the  trial,  they 
ought,  independently  of  other  matters,  to  have  excepted  to 
the  failure  of  the  judge,  even  though  not  so  requested,  to 
charge  the  jury  thereon.  In  point  of  fact,  the  present 
record   discloses   that  the  court  did,    in  its  charge,  substan- 
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tially  give  to  the  jury  the  instruction  which  counsel  for  the 
railway  company  contend  was  omitted.  As  to  the  written 
request  to  charge,  there  was  no  error  in  refusing  to  give  it, 
for  it  assumed  that  the  deceased  was  a  trespasser,  whereas 
there  was  evidence  warranting  a  finding  that  he  was  a 
licensee.  Furthermore,  it  appears  from  the  record  that  the 
judge,  in  his  charge,  did  instruct  the  jury,  in  substance,  that 
the  deceased  was  to  be  regarded  as  a  trespasser ;  so  the 
company  has  no  just  cause  of  complaint  that  the  request 
presented  by  it  was  not  also  given.  Judgment  on  both  bills 
of  exceptions  affirmed.     All  the  justices  concurring. 
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(Supreme  Court  of  Wisconsin^  April  4,  i8gg.) 

Liability  of  Railroad  for  Injuries  Caused  by  Violation  of  Statute 
Regulating  Speed — Contributory  Negligence.* — The  statutes  of 
Wisconsin  making  it  unlawful  to  run  a  railroad  train  within  the 
limits  of  a  town  at  an  excessive  rate  of  speed,  and  requiring  certain 
signals  to  be  given,  do  not  make  the  railway  company  absolutely 
liable  for  injuries  to  persons  caused  by  trains  running  at  an  exces- 
sive rate  of  speed;  and  such  liability  may  be  defeated  by  contributory 
negligence  on  the  part  of  the  injured  person. 

Injury  to  Trespasser  on  Track  within  City  Limits — Excessive 
Speed — Gross  Negligence — Nonsuit. — An  intelligent  boy  of  10  years 
of  age  was  injured  by  defendant's  train  while  running  on  the  track 
at  a  point  outside  of  the  street,  and  where  defendant's  fences  and 
cattle  guards  were  perpetual  warnings  against  the  use  of  the  track 
by  pedestrians.  The  only  evidence  of  gross  carelessness  and  neg- 
ligence, or  of  recklessly  running  the  engine  over  the  street  with- 
out warning,  as  the  complaint  charged,  was  the  train's  excessive 
rate  of  speed  and  the  failure  to  ring  the  bell ;  and  there  was  no 
evidence  that  the  boy  was  seen  on  the  track  before  the  accident,  by 
the  engineer  or  fireman.    Held^  that  a  nonsuit  was  properly  granted. 

*See  notes,  13  Am.  &  E,ng.  R.  Cas.,  N.  S.,  701 ;  8  Am.  &  Eng.  R. 
Cas*,  N.  S.,  428. 

15  (N  8)  A  &  £^  R  Cas— 45 
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Appeal  by  plaintiff  from  Winnebago  county  circuit  court. 
Affirmed. 

Eaton  &  Weed  and  Henry  Fitzgibbon^  for  appellant. 
Barbers  &  Beglinger  and  Burton  Hansen^  for  respondent. 

Cassoday,  C.  J.  This  is  an  action  for  personal  injuries 
sustained  by  the  plaintiff,  a  boy  of  10  years  of  age,  having 
his  foot  cut  off  by  being  struck  by  a  passenger  train  of  the 
^     «  .  ^  defendant  while  he  was  on  the  track,  May  29, 

Case  stated.  •'  ' 

1897,  between  10  and  11  o'clock  in  the  fore  noon. 
Issue  being  joined  and  trial  had,  the  court,  at  the  close  of  the 
testimony,  granted  a  nonsuit,  and  from  the  judgment  entered 
thereon  the  plaintiff  brings  this  appeal. 

The  facts  revealed  upon  the  trial  are  to  the  effect  that  the 
defendant's  railway  ran  from  Menasha  in  an  easterly  direction 
to  Hilbert  Junction ;  that  it  crossed  Konemac  street,  which 
ran  north  and  south  at  right  angles  with  the  railway  track; 
that  that  was  the  first  street  in  Menasha  crossed  by  the  railway 
track  coming  from  the  east;  that  some  200  feet  east  of  that 
crossing  the  track  gradually  began  to  curve  towards  the 
north,  and  continued  to  so  curve  for  a  distance  of  400  or  500 
feet,  after  which  it  ran  eastward  in  a  straight  line  at  an  angle 
of  15  or  20  degrees  from  the  line  of  the  track  at  the  street 
crossing  projected ;  that  the  defendant's  right  of  way  was  100 
feet  wide,  and  fenced  on  both  sides;  that  there  were  cattle 
guards  on  each  side  of  the  street,  connected  by  wing  fences 
on  each  side  of  the  right  of  way ;  that  there  were  no  sidewalks 
on  either  side  of  that  street ;  that  there  was  a  plank  crossing 
near  the  middle  of  the  street;  that  the  defendant's  depot  was 
several  blocks  west  of  that  street;  that  the  one -mile  station 
was  nearly  1,900  feet  easterly  from  the  crossing;  that  within 
that  distance  were  two  whistling  posts, — one  about  1,150  feet 
easterly  of  the  street,  and  the  other  a  little  over  200  feet 
easterly  of  the  street ;  that  the  plaintiff  lived  with  his  parents, 
four  or  five  blocks  south  and  west  of  the  crossing,  and  had 
lived  in  Menasha  from  early  childhood ;  that  on  the  morning 
in  question  he  left  his  home  to  go  to  the  beach,  about  a  mile 
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east  of  the  crossing,  to  get  a  pail  of  sand  for  his  mother's 
birds ;  that  two  other  boys — Rudolph  Mayer,  about  the  same 
age,  and  John  Dryjewski,  who  was  about  a  year  older — went 
with  him ;  that  when  they  got  to  Konemac  street  they  went 
down  that  street  to  the  railway  track,  and  then  crossed  over 
the  cattle  guards  and  followed  the  railway  track  easterly 
for  about  a  mile;  that  they  fished,  and  he  got  his  pail 
of  sand;  that  they  then  started  back  home  along  the 
track;  that  when  they  got  between  the  two  whistling 
posts,  and  about  by  the  curve  mentioned,  they  thought 
of  the  ball  game,  and  began  to  run;  that  the  plaintiff  ran 
ahead  upon  the  ties  on  the  north  side  of  the  track ;  that 
Rudolph  ran  upon  the  south  side  of  the  track;  that  John 
ran  in  the  middle ;  that  they  ran  nearly  to  Konemac  street ; 
that  as  they  neared  the  street,  and  just  as  the  plaintiff  started 
to  cross  the  cattle  guard,  he  looked  around,  and  saw  Rudolph 
behind  him,  on  the  north  side  of  the  track,  and  John  still 
further  back,  but  was  off  the  ties,  and  running  on  the  side  of 
the  track ;  that  he  saw  no  train,  and  heard  no  whistle  or  bell ; 
that  in  crossing  the  cattle  guard  he  stepped  from  one  of  the 
peaks  to  the  other ;  that  as  soon  as  he  got  across  the  cattle 
guard  he  started  from  the  north  side  of  the  track  to  go  to  the 
south  side  of  the  track ;  that  he  so  started  to  cross  the  track 
near  the  old  cattle  guard  ;  that  just  as  he  got  in  the  middle 
of  the  main  track,  between  the  rails,  Rudolph  said  the  train 
was  coming,  and  that,  as  the  plaintiff  was  going  to  jump 
over  the  iron,  his  foot  got  caught  under  the  rail,  3  or  4  feet 
from  the  cattle  guard,  and  he  was  struck  by  the  train  coming 
from  the  east;  that  he  had  two  fish  poles  in  his  hand,  one  20 
feet  long  and  the  other  shorter;  that,  if  he  had  not  stumbled 
and  fallen,  he  would  have  gotten  off  the  track  before  he  was 
struck ;  that  that  was  the  time  he  lost  his  foot ;  that  up  to 
that  time  he  had  not  thought  about  the  train ;  that  he  knew 
the  train  came  along  about  that  time ;  that  it  was  a  nice, 
quiet  day  in  the  latter  part  of  May,  and  that  there  was  no 
noise  by  the  wind  or  anything ;  that  his  father  and  mother 
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had  for  years  cautioned  him  not  to  go  around  trains,  because 
he  would  be  hurt ;  that  he  knew  there  was  danger  of  being 
run  over  in  getting  on  the  railway  track  ;  that  his  parents 
did  not  know  that  he  was  going  upon  the  railway  track  at 
the  time  in  question ;  that  he  knew  it  was  dangerous  to  walk 
on  the  track,  or  the  ends  of  the  ties  ;  that  he  knew  the  track 
was  fenced  in  to  keep  people  and  animals  out ;  that  he  had 
been  to  school  ever  since  he  was  5  years  old ;  that  he  was  in 
the  sixth  grade,  and  was  studying  German  and  arithmetic, 
— fractions ;  that  he  had  known  for  a  good  many  years  that 
if  he  was  on  the  track,  and  a  train  came  along,  he  was  liable 
to  get  hurt,  and,  if  he  had  seen  or  heard  the  train,  he  should 
have  gotten  off  the  track ;  that  Rudolph  testified  to  the  effect 
that  he  heard  three  short  whistles,  and  jumped  off  the  track, 
and  said,  '^Lookout,  Willie!'*  and  the  train  struck  him  ;  that 
John  testified  to  the  effect  that  he  heard  some  noise,  and 
turned  around,  and  saw  the  train  coming,  and  jumped  off  the 
track,  and  was  going  to  holler,  when  he  saw  the  plaintiff,  who 
was  in  the  act  of  crossing  from  the  north  to  the  south  side  of 
the  track,  thrown  in  the  air;  that  the  train  started  from  Hil- 
bert  Junction  on  that  day  at  10.15  a.  m.,  and  was  due  at 
Meuasha  at  10.47  a.  m.,  and  was  on  time;  that  when  the 
leaves  were  on  the  trees  in  the  latter  part  of  May  a  man  could 
be  seen  from  the  center  of  Konemac  street  crossing  on  the 
track  east  at  a  distance  of  1,092  feet,  or  about  66  rods;  that 
the  train  at  the  time  of  the  injury  was  running  at  the  rate  of  35 
to  40  miles  per  hour;  that  it  did  not  stop  until  it  was  1,323 
feet  past  Konemac  street;  that  three  sharp  whistles  were 
sounded  immediately  prior  to  the  accident ;  that  the  bell  was 
not  rung ;  that  two  witnesses  on  the  part  of  the  plaintiff  testi- 
fied that  just  prior  to  the  three  sharp  whistles  there  was  one 
long  whistle ;  that  a  train  equipped  as  that  was,  and  running 
15  miles  an  hour,  could  be  stopped  in  a  distance  of  100  feet; 
and  running  45  miles  an  hour  could  be  stopped  in  a  distance 
of  1 ,000  feet.  Such  is  an  outline  of  the  evidence  on  which  the 
nonsuit  was  granted. 
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No  evidence  was  offered  on  behalf  of  the  defendant.     The 
accident  occurred  within  the  limits  of  Menasha,  and  hence  the 
train  was,  at  the  time,  running  at  an  unlawful  rate  of  speed. 
Rev.  St.  §  1809a..    The  statute  also  required  the 
bell  to  be  rung  before  and  while  crossing:  that  Baiirpadtor 

**  ^  Injuries  Caused 

Street,  /d.  §  1809.  But  these  statutes  do  not  &SSliuSr^t. 
make  the  railway  company  absolutely  liable  for  conSJbStory 
injuries  to  persons  caused  by  trains  running  at 
an  excessive  rate  of  speed.  Schneider  v.  Railway  Co.,  99 
Wis.  378,  75  N.  W.  169.  On  the  contrary,  such  liability  may 
be  defeated  by  contributory  negligence  on  the  part  of  the 
person  injured.  Id.  The  portion  of  the  track  east  of  the  street 
appears  to  have  been  protected  by  fences  and  cattle  guards, 
as  required  by  the  statute.  Rev.  St.  §  1810.  The  statute 
made  it  unlawful  **for  any  person,  other  than  those  connected 
with  or  employed  upon  the  railroad,  to  walk  along  the  track*' 
east  of  that  street,  /d.%  1811.  The  plaintiff  and  his  two 
companions  were  walking  along  the  track  in  violation  of  that 
statute.  True,  there  is  testimony  tending  to  prove  that  during 
the  fall  and  summer  before  the  accident  people  went  up  and 
came  down  and  out  upon  that  track  almost  every  day ;  but 
there  is  nothing  in  the  testimony  indicating  that  the  defendant 
acquiesced  in,  much  less  invited,  such  trespass.  It  is  unlike 
the  habitual  use  by  pedestrians  of  particular  paths,  walks, 
and  drives  at  railway  stations  and  on  depot  grounds  and  yards 
which  are  unfenced,  and  open  to  the  public,  and  where  they 
may  be  readily  observed  by  agents  of  the  company.  Anderson 
V.  Railway  Co.,  87  Wis.  195,  205,  58  N.  W.  79.  In  that  case 
the  plaintiff's  intestate  was  killed  while  walking  upon  a  bridge, 
constituting  a  part  of  the  main  track,  at  a  considerable  dis- 
tance from  the  depot  grounds,  and  it  was  held  that  the  statute 
was  applicable ;  that  no  license  to  use  the  trestle  as  a  footway 
could  be  implied  from  its  customary  use  by  pedestrians  for 
that  purpose,  especially  as  it  was  so  built  as  to  repel,  rather 
than  invite,  foot  travelers  over  it.  Here  the  fences  and  cattle 
guards  were  perpetual  warnings  against  the  use  of  such  track 
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by  pedestrians.  The  same  distinction  has  been  maintained 
in  late/cases.  Mason  v.  Railway  Co.,  89  Wis.  156,  157,  61 
N.  W.  300;  Carmer  v.  Railway  Co.,  95  Wis.  517,  8  Am.  & 
Eng.  R.  Cas.,N.  S.,  331,  70N.  W.  560.  The  same  distinction 
has  been  maintained  in  other  jurisdictions.  Thus,  in  a  recent 
case  in  Oregon  it  is  held  that :  "The  mere  fact  that  persons 
have  frequently  trespassed  upon  a  railroad  track,  and  that  the 
company  has  resorted  to  no  means  to  stop  such  trespassers, 
does  not  amount  to  a  permission  or  license  to  use  the  track  as 
a  footpath.  A  railroad  company  owes  to  a  trespasser  upon 
its  track  no  legal  duty  to  keep  a  lookout,  or  guard  him  against 
danger.  The  finding  of  the  body  of  a  child  on  a  railroad 
track,  where  it  had  been  struck  by  a  train,  raises  no  pre- 
sumption of  negligence  on  the  part  of  the  company,  although 
the  track  was  straight  and  clear,  where  there  is  nothing  to 
show  the  circumstances  of  the  accident,  or  how  long  the  child 
had  been  on  the  track  when  struck.**  Ward  v.  Southern  Pac. 
Co.,  36  Pac.  166.  Numerous  cases  are  there  cited  from 
different  states  in  support  of  such  ruling.  To  the  same  effect 
is  a  recent  case  in  Georgia,  where  the  boy  killed  was  11  years 
of  age.  Railway  Co.  v.  Gravitt,  20  S.  E.  550.  So  it  has 
recently  been  held  by  the  circuit  court  of  appeals  for  this 
circuit,  in  an  opinion  written  by  Judge  Seaman,  sitting  with 
Judges  Woods  and  Showalter,  that :  **A  railroad  company 
is  not  bound  to  smy  act  or  service  in  anticipation  of  trespassers 
on  its  track,  nor  is  the  engineer  obliged  to  look  out  for  them; 
and  a  trespasser  venturing  upon  the  track  for  purposes  of  his 
own  assumes  all  risk  of  conditions  which  maybe  found  there, 
including  the  operation  of  engines  and  cars."  Sheehan  v. 
Railway  Co.,  22  C.  C.  A.  121,  8  Am.  &  Eng.  R.  Cas.,  N.  S.. 
128,  76  Fed.  201.  It  is  apparent  from  the  testimony  in  this 
case  that  the  plaintiff  was  a  very  bright,  intelligent  boy,  who 
admits  that  he  knew  when  he  went  upon  the  track  that  he 
was  not  only  disobeying  the  repeated  injunctions  of  his  par- 
ents, but  that  it  was  dangerous  aud  w^rong  for  him  to  be  there. 
The  allegation  that  he  was  lawfully  traveling  over  and  along 
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the  street   when  injured   is  expressly   negatived  by  his  own 

testimony.     The  cattle  guards  were  outside  of 

the  street,    and  confessedly  he   had  not   gotten  pa«SSnTrack 

'  -^  within  city 

into  the  street ;  much  less  was  he  a  traveler  upon  JiS}?"^^^- 
the  street.  The  complaint  alleges  that  the  JSJJiNSSuit. 
plaintiff  was  injured  ** through  the  gross  care- 
lessness, negligence,  and  want  of  ordinary  care  and  prudence 
of  the  defendant,  its  officers,  agents,  and  employees,  in  care- 
lessly and  negligently  and  recklessly  running  and  propelling 
the  engine  of  the  defendant  attached  to  said  passenger 
coaches,  as  aforesaid,  through  and  over  the  street'*  in 
question,  without  giving  any  warning.  The  only  evidence 
of  gross  carelessness  and  negligence,  or  of  recklessly  run- 
ning and  propelling  the  engine  over  the  street  without 
warning,  is  the  excessive  rate  of  speed  and  the  failure  to 
ring  the  bell.  There  is  no  evidence  that  either  of  the 
boys  was  actually  on  the  track  after  the  train  approached, 
where  they  might  have  been  seen  by  the  engineer  or  fireman. 
True,  they  were  running  by  the  side  of  the  track,  but  there 
is  no  evidence  that  the  engineer  or  fireman  saw  any  of  them, 
nor  that  their  clothing  was  such  as  naturally  to  attract 
attention.  Gross  negligence  or  carelessness  is  such  a  degree 
of  rashness  or  wantonness  as  evinces  a  total  disregard  for 
the  safety  of  persons  or  property,  and  is  but  little  less  than 
intentional  wrong.  Lockwood  v.  Railway  Co.,  92  Wis. 
108-112,  65  N.  W.  866,  and  cases  there  cited;  Schilling  z/. 
Railway  Co.,  71  Wis.  255,  34  Am.  &  Eng.  R.  Cas.  60,  37 
N.  W.  414,  and  40  N.  W.  616.  It  is  such  a  degree  of  reck- 
lessness or  wantonness  as  would  constitute  some  of  the 
lower  degrees  of  manslaughter  in  case  death  should  result. 
Rev.  St.  §§  4355-4363.  Upon  the  evidence  in  the  record  no 
court,  it  is  believed,  would  be  justified  in  submitting  to  the 
jury  the  question  whether  the  engineer  or  fireman  was  guilty 
of  manslaughter,  merely  because  they  failed  to  see  these  boys 
by  the  side  of  the  track,  where  they  had  no  legal  right  to  be, 
and  hence  where  they  were  not  expected  to  be.     We  find  no 
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error  in  the  record.      The  judgment  of  the  circuit  court  is 
affirmed. 

(April  18,  1899.) 

Dodge,  J.  (dissenting).  I  find  myself  unable  to  concur 
in  the  decision  of  the  court. in  this  case,  or  in  a  rule  of  law 
which  exempts  railroad  companies  so  entirely  from  any  duty 
to  guard  against  injury  to  children  in  the  operation  of  their 
dangerous  apparatus.  When  three  little  boys  are  seen  run- 
ning along  a  railroad  track  a  thousand  feet  ahead  of  an 
engine,  it  seems  to  me  gross  negligence  for  the  engineer  to 
drive  his  train  at  an  excessive  and  unlawful  rate  of  speed 
upon  them,  without  signal,  and  without  check.  It  evinces 
to  my  mind  that  recklessness  and  wantonness  which  con- 
stitutes that  degree  of  negligence,  whether  or  not  there  be 
intent  or  willful  purpose  to  injure.  If  it  be  urged  that  from 
the  fact  that  the  boys  were  running  the  engineer  might  infer 
that  they  knew  of  the  approach  of  the  train,  it  must  have 
been  obvious  to  him,  from  the  slightest  knowledge  of  boyish 
instincts  and  tendencies,  that  they  were  running  to  reach  the 
street  before  the  train  overtook  them,  and  he  should  have 
realized  that  they  might  not  be  able  to  accomplish  that 
purpose.  A  very  slight  checking  of  the  unlawful  speed  of 
this  train  would  have  saved  them  from  the  needless  peril. 
If,  however,  he  did  not  draw  the  inference  that  they  knew  of 
the  approach  of  the  train,  then  nothing  could  be  more  heed- 
less and  wanton  than  to  allow  them,  without  signal,  to 
remain  in  ignorance  while  this  peril  was  rushing  upon  them. 
I  have  assumed  that  the  children  were  seen  by  the  engineer, 
for  they  were  in  plain  sight  from  the  curve  in  the  track,  1,092 
feet  away ;  and  the  known  custom  of  close  observation  of 
the  track  ahead,  supplemented  by  the  absence  of  any  denial 
from  engineer  or  fireman,  who  could  refute  the  fact  if  not 
true,  would  certainly  support  a  verdict  to  that  effect.  As  no 
statements  of  mine  can  serve  as  a  guide  to  the  profession,  I 
shall  not  incumber  the  reports  with  any  extended  discussion 
or  citation  of  authorities.  In  Stucke  v.  Railroad  Co.,  9  Wis. 
212,   the  company  was  declared  to  be   rendered   liable  by 
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* 'wanton  or  needless  damage/'  or  **  where  the  facts  show 
such  a  degree  of  rashness  or  wantonness  on  the  part  of  the 
servants  of  the  company  as  evinces  a  total  want  of  care  for 
the  safety  of  the  cattle*';  and  it  was  held  necessary  to 
submit  to  the  jury  the  question  of  gross  negligence 
where  the  engineer  drove  his  train  upon  cattle  in  plain  sight, 
without  either  checking  speed  or  sounding  the  whistle. 
That  authority,  I  think,  has  never  been  questioned,  and, 
such  being  the  rule  of  this  court  as  to  the  duty  due  to  cattle 
trespassing  upon  the  track,  I  am  unwilling  to  relax  it  in  case 
of  children.  I  think  the  question  whether  defendant's  serv- 
ants were  guilty  of  gross  negligence  causing  plaintiff's 
injury  should  have  been  submitted  to  the  jury. 


Louisville  &  N.  R.  Co. 

V. 

Creighton  et  al. 
Same 

V. 

Stock's  Adm'r. 

{Couri  of  Appeals  of  Kentucky^  March  9,  i8gg.) 

Death  of  Child  and  Injury  to  Person  Attempting  Rescue— Failure  to 
Maintain  Lookout — Punitive  Damages.* — In  an  action  to  recover 
for  the  death  of  a  child,  and  in  an  action  for  personal  injuries 
sustained  by  one  in  trjing*  to  rescue  the  child,  there  was 
evidence  tending  to  show  that  while  defendant's  train  was 
moving-  on  a  straight  track  along  a  city  street,  in  broad  day- 
light, at  the  rate  of  four  or  five  miles  an  hour,  the  child 
suddenly  left  the  sidewalk,  and  ran  upon  the  track  just  in 
front  of  the  train,  and  too  close  to  it  to  be  seen  by  the  engineer ;  and 
that  the  only  negligence  with  which  defendant  was  chargeable  was 
that  of  the  engineer,  who  was  not  ringing  the  bell,  and,  although 
sitting  in  his  proper  position,  was  not  looking  ahead,  but  had  turned 
to  look  at  an  organ  grinder,  Held^  that  the  evidence  warranted  the 
submission  of  the  cases  to  the  jury,  but  did  not  warrant  the  finding 
of  punitive  damages. 

♦See  notCy  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  552. 


714  ACCIDENT  ON  TRACK  ^ol  XV 

(N9) 

Louisville  A  N.  R.  Co.  v.  Creighton 

Same— Same — Duties  of  Employment. — The  fact  that  a  flagman 
was  sitting  on  the  engine  with  his  face  to  the  organ  grinder,  and  his 
back  to  the  child,  did  not  show  negligence  on  the  part  of  defendant, 
as  ordinarily,  it  was  no  part  of  the  flagman's  duty  to  keep  a  lookout 
for  trespassers  on   the  track. 

Same — Same — Same.— And  the  fact  that  the  fireman  was  not 
on  the  lookout,  but  was  shoveling  coal,  did  not  show  negligence  on 
defendant's  part. 

Personal  Injuries— Excessive  Damages.— $17,500  is  excessive  com- 
pensation for  injuries  to  a  woman  35  years  of  age  who  was  not 
earning  money  before  the  accident,  and  had  no  qualification  for 
making  money  that  is  especially  interfered  with,  although,  as  a  result 
of  the  injuries,  she  was  confined  to  her  bed  about  two  months,  went 
on  crutches  for  some  time,  suffered  much  from  hysteria  and  head- 
ache, experienced  the  **chauge  of  life**  some  10  years  sooner  than 
might  be  otherwise  expected,  and  is  in  danger  of  her  mind  being 
affected. 

Death  of  Child— Damages — Mental  Suffering  of  Parents.* — In  the 
action  for  the  death  of  the  child  there  .could  ba  no  recovery  for  the 
sorrow  and  mental  suffering  of  the  parents. 

Same — Same. f— The  measure  of  recovery  for  the  death  of  the  child 
(a  boy  of  about  four  years  of  age)  was  fair  compensation  to  the  estate 
of  the  child  for  the  destruction  of  his  capacity  to  earn  money,  and 
a  verdict  for  $10,000  was  excessive. 

Measure  of  Damages. — In  neither  action  could  there  be  a  recov- 
ery beyond  a  fair  compensation  for  the  pecuniary  loss  resulting 
from  the  injury. 

Appeals  by  defendant  from  Campbell  county  circuit 
court.     /Reversed. 

Wright  &  A7iderso?ii  for  appellant. 

W,  S,  Pry  or  and  Wm.  Goebel,  for  appellees. 

HOBSON,  J.  These  two  appeals  involve  sustantially  the 
same  facts,  and  have  been. heard  together.  On  April  30, 
1895,  about  5  o'clock  in  the  afternoon,  a  freight  train  of 
Case  stated         appellant   was    passing   along  Saratoga  street, 

in  Newport,  Ky.,  on  the  track  of  the  rail- 
road, about  the  middle  of  the  street,  moving  at  the 
rate  of  four  or  five  miles  an  hour.  Three  little  chil- 
dren were  playing  in  the  yard  of  appellee  Minnie  Creighton, 

♦See  note,  11  Am.  A  Eng.  R.  Cas.,  N.  S.,  755. 
f  See  note  at  end  of  case. 


-A^™  &  ^»ir  ACCIDENT  ON  TRACK  7 1 5 

R  Cas 

Louisville  &  N.  R.  Co.  v,  Creighton 

fronting  on  the  street,  and  she  was  standing  at  the  gate 
of  a  neighbor,  talking.  An  organ  grinder  began  play- 
ing on  the  opposite  side  of  the  street.  This  attracted 
the  attention  of  the  children,  and  they  came  out  of  the  yard, 
to  go  over  where  the  organ  grinder  was.  When  they  got 
out  on  the  sidewalk,  appellee  Minnie  Creighton  called  to 
them  to  stop.  Her  two  children  stopped,  but  the  third  child, 
William  Stock,  went  on  across  the  street.  Seeing  that  the 
little  child,  who  was  between  three  and  four  years  of  age, 
was  endeavoring  to  run  across  the  street  in  front  of  the 
train,  which  was  then  very  close  at  hand,  she  screamed,  to 
stop  the  engine.  There  being  no  answer,  she  said,  **My 
God!  you  will  kill  that  child."  She  watched  for  the  engi- 
neer in  the  cab,  and,  seeing  no  one  there  to  rescue  the  child, 
rushed  out  to  the  track;  and,  as  she  was  attempting  to 
reach  him,  the  child  was  run  over.  Before  she  could  get  oat  of 
the  way,  the  engine  then  struck  her,  fracturing  her  skull  and 
hip,  and  inflicting  other  painful  bruises,  which  caused  her  in- 
tense pain.  The  child  was  killed.  These  two  actions  were  filed 
in  September,  1895,  by  her  and  the  adminstrator  of  thechild, 
to  recover  of  the  appellant  damages  for  the  injury  to  her,  and 
the  death  of  the  child.  The  jury  returned  a  verdict  in  her 
favor  for  $17, 500,  and  in  favor  of  the  administrator  of  thechild 
for  $10,500.  Several  grounds  are  relied  on  for  reversal; 
among  others,  that  the  verdicts  are  excessive. 

The  evidence  warranted  the   submission  of   the   cases   to 
the  jury,  but  it  did  not  warrant  a  finding  of  punitive  damages ; 
and  the   court   below  properly  refused   to   give  D«iathofciiud 
a   peremptory   instruction   to  the   jury   to   find  J®"^  ^^ 
for  the  defendant,    or  to  give   any  instruction  SfSUStSJ?'*" 
authorizing  them   to  find     punitive    damages.  pSSiuve" 
The    proof    showed    that,    as    the   train   came 
along  slowly  down  the  street,  a   flagman  was   sitting  on  the 
beam    of  the    pilot  of    the    engine;     and   the 
evidence  for  the  appellees  tended  to  show  that  ijuuSs"©? b£7 
he   had   his   face  towards   the   organ   grinder, 
with   his   back   towards  thechild.     This,  if  true,  would  not 
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show  any  negligence  on  the  part  of  appellant,  as  the  flagman 
had  not  charge  of  the  engine  or  train,  and  it  was  no  part  of 
his  duty,  ordinarily,  to  keep  a  lookout  for  trespassers  on  the 

track.     This  was  a  duty  devolving  upon  those 
Biime-same-      |^  charge  of  the  engine.     It  was  in  daytime, 

and  on  a  straight  track.  The  proof  for 
appellees  showed  that  the  fireman  was  not  on  the  lookout 
as  the  child  came  across  the  street,  but  was  shoveling  coal 
into  the  furnace.  This  was  a  duty  that  was  incumbent 
upon  him,  and  it  was  no  evidence  of  negligence  that  he  was 
so  engaged.  The  proof  for  appellees  also  showed  that  the 
engineer  was  not  ringing  the  bell,  and,  although  sitting  in 
his  proper  position,  was  not  looking  ahead,  but  had  turned 
towards  the  organ  grinder,  and  was  looking  in  that  direction. 
This,  if  true,  was  negligence  on  his  part,  however  mo- 
mentary may  have  been  his  withdrawal  of  attention  from 
the  track  in  front  of  him  in  passing  along  the  street  of 
this  populous  city,  if  thereby  human  life  was  lost,  or 
personal  injuries  inflicted.  The  proof  for  appellant  tended 
to  show  that  the  engineer  was  at  his  post  and  on  the  lookout, 
but  that  the  child  left  the  sidewalk,  and  ran  out  upon  the 
track  from  the  opposite  side  of  the  street,  and  so  could  not 
be  seen  by  the  engineer  at  all  before  the  train  struck  him,  as 
the  boiler  was  between  the  child  and  the  engineer.  If  the 
child  suddenly  left  the  sidewalk,  and  ran  out  upon  the  track 
just  in  front  of  the  train,  and  too  close  to  it  for  him  to  be  seen, 
and  the  train  stopped  before  striking  him,  the  appellant  was 
not  liable.  There  does  not  seem  to  have  been  any  negligence 
on  the  part  of  any  of  the  trainmen,  except  the  engineer.  But  as 
the  train  was  going  slowly,  and  there  is  evidence  that  the  child, 
after  running  for  some  feet  along  the  track,  stopped  on  the 
track,  that  Mrs.  Creighton  had  time  to  run  out  to  him  before 
he  was  struck,  and  that  the  attention  of  the  engineer  was  then 
upon  the  organ  grinder,  we  think  the  case  was  properly  left 
to  the  jury,  but  that,  as  the  opportunity  for  seeing  the  child 
was,  at  the  most,  so  brief,  the  evidence  only  warranted  a 
recovery  of  compensatory  damages. 
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The  appellee  Mrs.  Creighton  was  then  about  35  years  old, 
the  mother  of  five  children,  robust,  and  attending  to  all  her 
household  duties.  She  was  confined  to  her  bed  about  two 
months.  After  that  she  went  on  crutches  for 
some  time,  and  has  suffered  much  from  hysteria  rie8-Bxoe»«ivo 
and  headache.  Her  physician  testifies  that 
from  the  injuries  she  has  experienced  what  is  known  as  the 
"change  of  life*'  some  10  years  sooner  than  might  be  other- 
wise expected,  and  that  from  the  injury  to  the  skull  there  is 
danger  of  her  mind  being  affected.  She  testifies,  however, 
very  lucidly  in  this  case.  She  lost  no  limb.  She  seems  to 
be  in  possession  of  all  her  faculties,  and  not  to  be  especially 
disfigured.  She  still  attends  to  her  household  duties,  in 
some  measure;  and,  while  her  capacity  for  this  is  impaired, 
it  is  not  destroyed.  She  was  not  earning  any  money,  and  it 
does  not  appear  that  she  has  any  qualification  for  business 
or  making  money  that  is  especially  interfered  with.  Under 
such  circumstances,  we  think  a  verdict  for  $17,500  is  exces- 
sive, and  should  not  be  allowed  to  stand.  This  court  has  set 
aside  a  number  of  verdicts  as  excessive,  where  the  facts  were 
as  strong  as  in  this  case.  In  Oil  Co.  v.  Tierney  (Ky.)  27 
S.  W.  983,  a  verdict  for  $20,000  was  set' aside,  as  excessive, 
where  a  vigorous  man,  30  years  old,  and  earning  good  wages, 
was  badly  burned  and  disfigured  for  life,  the  use  of  his  left 
arm  lost,  and  his  right  hand  crippled.  In  Railroad  Co.  v, 
Minogue  (Ky.)  14  S.  W.  357,  a  verdict  for  $10,000  was  set 
aside,  as  excessive,  where  the  evidence  authorized  punitive 
damages,  and  the  appellee  was  nearly  as  badly  injured  as 
here.  In  Railroad  Co.  v.  McEwan  (Ky.)  31  S.  W.  465,  a 
verdict  for.  $18,000  for  injuries  received  by  a  young  lady 
while  a  passenger  upon  appellant's  train  was  set  aside,  as 
excessive,  where  she  had  been  shot  in  the  face,  the  ball 
breaking  the  bones  of  the  face,  closing  one  nostril,  partially 
paralyzing  the  face,  and  disfiguring  her  for  life.  In  Water  Co. 
V,  Upton  (Ky.)  36  S.  W.  520,  a  verdict  for  $6,750  for  loss  of 
a  hand  was  set  aside  as  excessive.  A  number  of  other  cases 
might  be  cited  in  this  and  other  states.     It  is  hard  to  meas- 
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ure  the  just  amount  of  compensation  in  such  cases  as  this, 
but  the  amount  allowed  by  the  jury  here  is  so  large  as  to 
strike  the  mind  at  first  blush  as  excessive.  The  same  is 
true  of  the  verdict  for  the  death  of  the  child.  No  recovery 
T>   *!.  #r.vii^       can  be  had  for  the  sorrow  or  suffering  of  the 

Death  of  Child—  ^ 

23^SSSri^?S?"    parents.     The  measure  of  damages  is  the  fair 
"*°  '  compensation   to  the  estate  of  the  child  for  the 

destruction  of  his  capacity  to  earn  money.  The  child  was 
Same-Same  uuder  four  ycars  of  age.  There  are  many  dis- 
eases, incidental  to  childhood,  and  it  was  by  no 
means  assured  that  this  child  would  reach  manhood.  His 
earning  capacity  would  be  nothing,  or  comparatively  little, 
until  he  reached  puberty,  or  near  that  time.  In  the  mean- 
time he  would  have  to  be  supported,  if  he  survived  the 
dangers  incidental  to  childhood.  What  his  earning  capacity 
would  be  after  all  this  is  largely  a  matter  of  conjecture. 
This  court  has  sustained  a  number  of  verdicts  for  loss  of  life, 
where  compensation  only  was  allowed,  from  amounts  rang- 
ing from  $5,000  to  $10,000,  for  adults  who  were  vigorous 
and  had  actual  money -earning  capacity;  but  we  do  not  think 
that,  where  compensation  only  is  allowed,  a  verdict  of  $10,- 
500  for  the  death  of*  a  little  child  like  this  ought  to  stand. 
The  appellee  Mrs.  Creighton  did  a  most  heroic  deed,  that 
was  calculated  to  win  the  sympathies  of  the  jury,  rendering 
it  very  difficult  for  them  to  try  this  case   dispassionately. 

Her  health  was  in  a  great  measure  wrecked, 
dm'bSm?'  and  it  was  very  hard  for  the  jury  to  keep  out  of 

their  hearts,  no  doubt,  the  feeling  that  the  de  • 
fendant  ought  to  pay  high  for  the  gloom  that  had  thus  been 
brought  upon  two  households.  But  these  sad  occurrences 
are  necessarily  incidental  to  our  mode  of  life  and  business. 
Money  cannot  atone  for  them.  The  real  injury  can  never  be 
made  good.  This  the  law  does  not  attempt  to  do.  It  sim- 
ply tries  to  measure  the  pecuniary  loss  sustained,  and  it  does 
not  justify  a  recovery  beyond  a  fair  compensation  for  the 
injury.     The  judgment  in  each  of  these  cases  is  therefore  re- 
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versed,  with  directions  to  the  court  below  to  grant  appellant 

a  new  trial. 

(March  25,  1899.) 

GuFPY,  J.  (dissenting).  I  heard  the  argument  in  these 
cases,  but  was  not  present  when  the  opinion  was  handed 
down ;  hence  my  dissent  does  not  appear  upon  the  record  as 
made  at  that  time.  But  I  deem  the  question  involved  of  so 
much  importance  that  I  feel  it  my  duty  to  file  this  my  dissent- 
ing opinion. 

It  will  be  seen  from  the  opinion  that  the  suit  was  to  recover 
for  the  death  of  William  Stock,  an  infant  about  four  years  of 
age,  killed,  as  is  alleged,  by  the  negligence  of  the  appellant, 
in  a  large  city.  The  jury,  under  instructions  which  the 
majority  opinion  does  not  condemn,  found  a  verdict  for  Stock's 
administrator  in  the  sum  of  $10,500,  which  is  reversed  by  the 
majority  opinion.  It  is  said  in  the  majority  opinion,  in  sub- 
stance, that  the  verdict  is  excessive,  and  the  majority  opinion 
further  says  :  **No  recovery  can  be  had  for  sorrow  or  suffer- 
ing of  the  parents.  The  measure  of  damages  is  a  fair  com- 
pensation to  the  estate  of  the  child  for  the  destruction  of  his 
capacity  to  earn  money.  The  child  was  four  years  of  age. 
There  are  many  diseases  incident  to  childhood,  and  it  is  by 
no  means  assured  that  the  child  would  reach  manhood.  His 
earning  capacity  would  be  nothing,  or  comparatively  little, 
until  he  reached  puberty,  or  until  near  that  time.  In  the 
meantime  he  would  have  to  be  supported,  if  he  survived  the 
dangers  incident  to  childhood.  What  his  earning  capacity 
would  be  after  all  this  is  largely  a  matter  of  conjecture.  This 
court  has  sustained  a  number  of  verdicts  for  loss  of  life  where 
compensation  only  was  allowed  for  amounts  ranging  from 
five  to  ten  thousand  dollars  for  adults  who  were  vigorous, 
and  had  actual  money-earning  capacity ;  but  we  do  not  think, 
where  compensation  only  is  allowed,  a  verdict  for  $10,500  for 
the  death  of  a  little  child  like  this  ought  to  stand."  It  seems 
to  me  that  the  majority  opinion  is  without  any  foundation, 
and  is  a  palpable  invasion  of  the  province  of  the  jury.  That 
appellant   negligently   destroyed   the   life   of    the    child    is 
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established  by  the  verdict  of  the  jury,  and  not  disputed  by 
the  majority  opinion.  It  was  the  province  of  the  jury  to  esti- 
mate, from  all  the  facts  and  surrounding  circumstances,  the 
damage;  and,  if  the  jury  system  is  not  a  total  failure,  the 
jury  was  better  qualified  to  judge  of  the  damages  than  this 
court.  But  I  wish  particularly  to  dissent  from  the  statement 
in  the  opinion  that  no  damages  are  recoverable,  except  the 
amount  of  money  which  the  infant  would  earn  during  its  life, 
after  deducting  the  necessary  expenses  of  living.  Such  a 
construction  is  unwarranted  by  the  constitution  and  statute 
which  authorizes  a  recovery  in  such  cases.  The  majority 
opinion  holds  emphatically  that  the  right  to  live  is  worth 
nothing,  and  that  no  recovery  can  be  had  by  any  person  for 
the  destruction  of  human  life,  which  to  my  mind  is  contrary 
to  the  principles  of  humanity,  Christianity,  and  the  civiliza- 
tion of  the  age,  and  contrary  to  the  plain  language  and  mean- 
ing of  the  constitution.  It  has  been  thought  by  many  that 
the  right  to  live  was  the  most  valuable  and  the  most  highly 
prized  of  all  other  rights  pertaining  to  a  human  being,  and 
yet  the  majority  opinion  holds  that  the  only  damage  that  can 
be  recovered  is  the  net  sum  of  money  which  the  decedent 
would  probably  have  earned,  less  his  expense  of  living.  I 
do  not  think  that  this  court  had  any  right  to  assume  that  this 
child  would  not  earn  $10,500  over  and  above  his  expenses. 
If  he  should  have  had  the  good  fortune  to  become  the  presi- 
dent of  a  railroad  company,  at  $25,000  per  year,  he  would  in 
very  few  years  have  earned  more  than  $100,000;  if  it  should 
have  been  his  good  fortune  to  become  a  judge  of  the  supreme 
court  of  the  United  States,  in  a  very  few  years  he  would  have 
earned  many  thousand  dollars  ;  or,  if  it  had  been  his  good 
fortune  to  become  a  judge  of  this  court,  in  eight  years  he 
would  have  earned  $10,000,  and,  allowing  $2,000  per  annum 
for  his  personal  expenses,  he  would  have  earned  in  eight 
years  $24,000,  even  if  he  had  not  been  re-elected ;  and  the 
jury  had  just  as  much  right  to  assume  that  he  would  earn  a 
large  amount  of  money  as  this  court  had  to  assume  that  he 
would    not  do  so.     It  is  a  well-known  fact  that  many  men 
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earn  many  million  dollars  during  life,   and,  if  one  of  them 
shouJd   be   killed  by  the    negligence  or  wrongful  act  of  any 
person   or  corporation,    the   recovery,    under  the   doctrine 
announced   in    the   majority    opinion   in   this  case,   would 
amount  to  millions.     If  such  a  man  as  ex-Senator  Brice,  or  a 
man   like  Gould,   Vanderbilt,    Rockefeller,  "or  many  others 
who   might   be  named,  had   been  killed,  instead  of  the  child 
Stock,  the  judgment  must  have  been  for  millions  of  dollars, 
because   the  earning  capacity  could  have  been  established 
beyond  all  question  ;  and  that,  taken  in  connection  with  the 
probable  duration  of  life,  would    have  called   for  a  judg- 
ment  which  would    probably   bankrupt   almost   any   indi- 
vidual    or    corporation.       This     court,    in    Railroad    Co. 
V.    Morris,    20   S.  W.    539,   refused   to   require   the  jury  to 
deduct  the  living  expenses   of  the  decedent  from  the  amount 
he  could  earn ;    and   the  original  opinion  in  Chesapeake  & 
O.    R.  Co.  V,  Lang's   Adm'r,  38  S.  W.  503.  adhered  to  the 
opinion  in  the  case  supra.     If  the  doctrine  announced Jn  the 
opinion  in  this  case  is  the  law,  then  no  recovery  can  be  had, 
if  the   decedent   could   not   have  earned   more   than   living 
expenses,    and  thus   a   plain  and  positive  provision^of  the 
constitution  would  be  abrogated  or  disregarded  entirely.     It 
will  not  do  to   say  that  nominal  damages,  or  one  cent,  could 
be  recovered  in  all  cases,  under  the  opinion  in  the  case  at 
bar ;  for  if  the  power  to  earn  money  does  not  exceed  the  cost 
of  living,  as  announced  in  the  majority  opinion  in  this  case, 
then    not  even  one  cent  can  be  recovered,  and  the  result  will 
be  that   persons   and   corporations  may  negligently  destroy 
the  lives  of  a  large  number  of  citizens  with  perfect  impunity, 
and  absolutely  escape  all  pecuniary  responsibility  therefor ; 
and,  if  the  meaning  of  the  constitution  be  such  as]is  declared 
to  be  the  law  in  this  case,  life  may  be  destroyed  by  gross 
negligence,    and  still  the  result   must  be  the  same,    for  it  is 
absurd  to  say  that  the  estate  is  damaged  any  more  by  the 
destruction  of  the  life  through  gross  or  willful  negligence  than 
by   ordinary   negligence.     The  grossness  of  the  negligence 
15  (N  8)  A  A  B  R  Cas— 46 
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has  no  effect  whatever  upon  the  power  of  decedent  to  earn 
money,  nor  the  necessary  cost  of  his  living  during  life.  If 
it  be  true  that  this  court,  or  any  other  court,  has  ever 
announced  the  doctrine  embraced  in  the  opinion  in  this  case, 
such  decisions  should  be  overruled.  They  are,  in  my 
opinion,  indirect  conflict  with  the  plain  provisions  of  the 
constitution,  and  contrary  to  humanity  and  the  civilization 
of  the  age.  It  is  better  to  follow  the  law  and  justice  than  to 
follow  precedents.  The  manifest  effect  of  the  opinion  in 
this  case  is  to  add  to  the  constitutional  provision  supra  a 
provision  which  would  make  the  section  of  the  constitution 
supra  read  as  follows,  **Damages  may  be  recovered  in  cases 
where  the  power  of  the  decedent  to  earn  money  is  greater  than 
his  necessary  expenses  of  living,''  which  it  is  plain 
would  change  the  language  and  meaning  of  the  section 
of  the  constitution.  The  constitution  says  that  in  every 
such  case  damages  may  be  recovered  for  such  death. 
But  the  opinion  in  this  case  clearly  says  that  no  damages 
can  be  recovered,  unless  the  decedent's  power  to  earn  money 
exceeds  his  necessary  expense  of  living.  I  insist  that  the 
constitution  ought  to  be  the  rule  of  the  action,  and  it  is  the 
supreme  law  of  the  land  that  no  court  is  authorized  to  disre- 
gard by  adding  to  or  taking  from.  The  opinion  in  this  case 
is  also  in  direct  conflict  with  section  6  of  the  Kentucky  Stat- 
utes. It  also  seems  that  the  court  took  into  consideration 
the  cost  incident  to  the  raising  and  nurture  of  the  infant, 
which  is,  to  my  mind,  palpably  erroneous;  for  it  is  a  legal 
duty  of  the  parent  to  rear  and  take  care  of  his  child,  and  we 
have  the  anomalous  condition  of  a  parent  being  denied  com- 
pensation for  loss  of  the  life  and  society  of  his  child,  and  yet 
the  cost  of  his  rearing  to  be  deducted  from  his  power  to  earn 
money.  It  also  seems,  from  the  majority  opinion,  that  the 
court  was  of  opinion  that  this  infant  was  a  trespasser  upon 
the  track  of  the  appellant  railroad.  But  it  has  been  uni- 
formly held  by  this  court  that  it  was  the  duty  of  a  railroad, 
in  running  its  trains  through  towns  and  cities,  to  keep  a 
lookout  upon  the  track.     It  is  clear  to  my  mind  that  a  child 
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about  four  years  old  cannot  be  a  trespasser.  Moreover,  it  is 
my  opinion  that  no  railroad  acquires  such  an  interest  in  its 
track  as  to  prohibit  persons  from  crossing  it,  if  they  desire 
so  to  do.  In  other  words,  a  railroad  cannot,  by  building 
through  a  man's  farm,  or  through  a  county,  or  through  the 
entire  state,  thus  acquire  such  an  exclusive  right  that  every 
citizen  must  go  to  a  public  crossing,  in  order  to  cross  its 
track,  or  otherwise  be  deemed  a  trespasser. 

As  a  further  dissent,  I  here  copy  as  follows  from  my  two 
dissenting  opinions,  in  the  case  of  Louisville  &  N.  R.  Co. 
V.  Eakin's  Adm'r,  46  S.  W.  496,  47  S.  W.  872  : 

"I  dissent  from  so  much  of  the  opinion  in  this  case  as  holds 
that  any  portion  of  the  earnings  of  deceased,  necessary  for 
his  own  expense,  should  be  deducted  from  the  amount  the 
jury  should  be  allowed  to  assess  as  damages  for  the  destruc- 
tion of  his  power  to  earn  money.  The  portion  of  the  opinion 
from  which  I  particularly  desire  to  dissent  reads  as  follows : 
*In  the  fifth  instruction  the  court  said  :  **If  the  jury  find  for 
the  plaintiff,  the  measure  of  damages  will  be  the  capacity  of 
deceased  to  earn  money,  coupled  with  his  expectation  of 
life.'*  This  instruction  is  in  direct  conflict  with  a  number  of 
recent  adjudications  of  this  court.  Under  it,  all  that  was 
necessary  for  the  jury  to  do,  to  arrive  at  a  verdict,  was  to 
determine  how  much  deceased  was  capable  of  earning  in  a 
year,  and  multiply  that  amount  by  his  expectation  of  life. 
This  entirely  leaves  out  of  view  the  fact  that  deceased  neces  - 
sarily  applied  a  certain  portion  of  the  money  earned  by  him 
to  his  own  support.  The  true  measure  of  damages  is  not 
the  capacity  of  deceased  to  earn  money,  but  is  such  a 
sum  as  will  reasonably  compensate  his  estate  for  the  de- 
struction of  his  power  to  earn  money;  and,  in  arriving  at  the 
amount  of  this  sum,  the  jury  are  authorized  to  consider  all 
the  testimony  in  the  case  bearing  upon  this  question.  This 
question  has  been  so  carefully  and  thoroughly  considered  by 
this  court  in  Louisville  &  N.  R.  Co.  v.  Graham's  Adm'r, 
34  S.  W.  229;  Louisville  &  N.  R.  Co.  v,  Kelly's  Adm'r, 
38  S.  W.  852 ;  Chesapeake  &  O.  R.  Co.  v.  Lang's  Adm'r,  38 
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S.  W.    503, — that   any  further  elaboration   of  this   idea   is 
unnecessary.* 

*  *It  seems  to  me  that  the  rule  announced  in  the  opinion  supra 
is  in  conflict  with  section  241  of  the  constitution,  which  reads 
as  follows :  'Whenever  the  death  of  a  person  shall  result 
from  an  injury  inflicted  by  neglifi:ence  or  wrongful  act,  then 
in  every  such  case  damages  may  be  recovered  for  such  death 
from  corporations  and  persons  so  causing  the  same.'  And 
also  in  conflict  with  the  spirit  of  section  54  of  the  constitution, 
which  reads  as  follows  :  *The  general  assembly  shall  have  no 
power  to  limit  the  amount  to  be  recovered  for  injuries  resulting 
in  death,  or  for  injuries  to  person  or  property.'  The  rule  an- 
nounced in  the  majority  opinion  in  this  case  would  always 
prevent  the  recovery  for  any  damages  where  the  power  of  the 
decedent  to  earn  money  was  not  greater  than  the  amount 
necessary  to  defray  the  expenses  of  his  living,  or,  in  other 
words,  to  furnish  him  with  food,  raiment,  and  shelter,  and  pay 
his  taxes,  and  would  certainly  defeat  recovery  in  all  cases 
where  the  decedent  was  not  able,  or  his  capacity  was  not 
sufficient,  to  earn  more  money  than  was  necessary  to  furnish 
him  with  food,  raiment,  and  shelter.  Such  a  rule  would,  in 
a  large  number  of  cases,  defeat  any  recovery  for  damages 
for  the  killing  of  a  wife,  because  the  capacity  of  the  wife  to 
earn  money  in  excess  of  what  it  would  cost  to  furnish  her 
with  food,  raiment,  and  shelter  could  not  be  shown,  for  the 
reason  that  it  would  not  in  fact  exist ;  and  the  same  may  be  said 
in  regard  to  the  killing  of  infants,  for,  after  deducting  the  cost 
of  theit  necessary  nurture  and  their  support  after  maturity, 
their  power  to  earn  money  would  rarely  exceed  the  expenses 
aforesaid.  Can  it  be  that  the  organic  law  of  the  land  intended 
that  the  husband  should  recover  of  the  party  causing  the 
death  of  his  wife  only  so  much  as  she  was  able  to  earn  over 
and  above  what  was  necessary  to  support  her?  Or  can  it  be 
said  that  such  a  rule  should  be  applied  to  the  destruction  of 
the  life  of  an  infant?  Under  the  rule  announced  in  the 
majority  opinion,  it  is  manifest  that  no  recovery  could  be 
had  for  the  destruction  of  the  life  of  an  old  and  infirm  person, 
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because  it  is  manifest,  and  must  have  been  obvious  to  the 
framers  of  the  constitution,  that  such  person  could  not  earn 
more  money  than  was  necessary  to  support  him.  If  the 
framers  of  the  constitution  had  intended  that  the  net  earn- 
ings of  the  decedent  should  be  the  criterion  of  recovery,  it 
seems  clear  to  me  that  they  would  have  so  expressed  it ; 
but  the  expression  used  is  *  damages,'  and,  to  my  mind,  that 
can  only  mean  such  damages  as  the  party  to  be  affected 
thereby  sustained.  In  the  case  of  husband  or  wife,  the  dam- 
ages include,  not  only  the  power  to  earn  money,  but  damages 
incident  to  the  deprivation  of  the  society  of  the  life  partner, 
as  well  as  the  satisfaction  of  having  some  one  vitally  inter- 
ested in  the  welfare  of  the  family  to  look  after  and  care  for 
its  interest.  I  know  of  no  case  where  the  party  suing  for 
personal  injuries  was  restricted  in  the  right  of  recovery  to  only 
such  net  sums  of  money  as  they  could  earn  over  and  above 
their  expenses.  Not  only  so,  but  such  persons  have  been 
allowed  to  recover  for  mental  and  physical  suffering,  as  well  as 
the  necessary  expenses  incident  to  medical  treatment .  Indeed , 
I  am  not  aware  of  any  case  in  which  the  damages  for  wrongs 
inflicted  are  restricted  as  is  proposed  in  the  majority  opinion 
in  this  case.  So  far  as  I  am  advised,  no  such  doctrine  was 
ever  announced  by  this  court  prior  to  the  Lang  Case,  nor  by 
any  circuit  judge  of  this  state.  For  the  reasons  indicated, 
and  for  many  other  reasons  not  now  deemed  necessary  to 
state,  I  feel  it  my  duty  to  file  this  dissenting  opinion." 

Judge  Guffy  delivered  the  following  dissenting  opinion 
November  16,  1898  : 

*'Since  the  filing  of  my  dissenting  opinion  of  June  15,  1898, 
a  petition  for  rehearing  has  been  considered  and  overruled  by 
the  court.  The  majority  opinion  has,  however,  been  modified 
by  striking  therefrom  the  following :  *This  entirely  leaves 
out  of  view  the  fact  that  deceased  necessarily  applied  a  cer- 
tain proportion  of  the  money  earned  by  him  to  his  own  sup- 
port.' This  modification  of  the  opinion,  however,  leaves  the 
majority  opinion  open  to  the  construction  that  damage  to  the 
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estate  of  the  decedent  is  all  that  can  be  recovered, — in  other 
words,  that  no  recovery  can  be  had  beyond  the  number  of 
dollars  that  the  decedent  would  earn  over  and  above  his 
necessary  expense  of  living, — and  entirely  leaves  out  of  view 
any  damages  resulting  to  any  person  for  the  loss  of  society 
or  personal  care  or  attention  of  the  deceased.  Such  a  con- 
struction is  not,  as  I  think,  authorized  by  the  language  used 
in  the  constitution,  nor  supported  by  reason  or  humanity. 
There  can  be  no  damage  to  the  estate,  except  in  dollars,  for 
the  only  meaning  that  can  be  properly  attached  to  'estate*  is 
money  or  property.  Section  241  of  the  constitution  reads  as 
follows  :  *  Whenever  the  death  of  a  person  shall  result  from 
an  injury  inflicted  by  negligence  or  wrongful  act,  then,  in 
every  such  case,  damages  may  be  recovered  for  such  death 
from  the  corporations  and  persons  so  causing  the  same. 
Until  otherwise  provided  by  law,  the  action  to  recover  such 
damages  shall  in  all  cases  be  prosecuted  by  the  personal 
representative  of  the  deceased  person.  The  general 
assembly  shall  provide  how  the  recovery  shall  go  and  to 
whom  belong;  and  until  such  .provision  is  made  the  same 
shall  form  a  part  of  the  personal  estate  of  the  deceased 
person.'  It  will  be  seen  from  the  foregoing  provision  that 
the  constitution  uses  the  term,  *in  every  such  case  damages 
may  be  recovered  for  such  death.'  But,  if  it  be  true  that 
only  the  damage  to  the  estate  can  be  recovered,  then  it 
follows  that  in  many  cases  no  damages  can  be  recovered, 
because  the  injured  party  would  be  incapable  of'  adding 
anything  to  his  estate,  while  in  many  other  cases  he  or  she 
could  add  nothing  in  excess  of  what  was  necessary  for  his 
own  or  her  support ;  and  thus  the  decision  of  the  court 
would,  in  effect,  destroy  a  plain  provision  of  the  constitution. 
It  will  be  further  seen,  from  the  provision  of  the  constitution, 
that  it  was  not  intended  by  the  framers  of  the  constitution 
that  the  damages  should  constitute  necessarily  any  part  of 
the  estate  of  the  decedent,  because  it  is  provided  that  the 
general  assembly  may  provide  how  the  recovery  shall  go, 
and  to  whom  belong,  with  the  further  provision,  until  such 
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provision  is  made,  that  the  damages  shall  form  part  of  the 
estate  of  the  deceased  person ;  the  latter  provision  being 
evidently  inserted  to  prevent  confusion  until  the  legislature 
acted.  It  seems  clear  to  me  that  the  rule  announced  in  the 
majority  opinion  is  in  conflict  with  the  plain  meaning  of  the 
constitution,  and  also  inequitable,  because  in  many  instances 
the  survivor  would  not  be  seriously  injured,  except  on 
account  of  loss  of  society  of  the  decedent,  but  nevertheless 
would  be  entitled  to  have  a  large  judgment.  For  instance, 
a  judge  of  the  supreme  court  of  the  United  States  earns 
at  least  $10,000  a  year  for  life ;  and  $2,000  for  personal 
expenses,  I  take  it,  would  be  a  very  liberal  allowance;  and, 
if  his  expectation  of  life  was  fifteen  years,  the  damage  to 
his  estate  by  the  destruction  of  his  life  could  not  be  less 
than  $120,000;  while  another  man  might  not  be  able  to 
earn  more  than  $1  per  day,  and  more  than  one-half  of  that 
would  be  required  for  his  support,  and  his  expectation  of 
life  might  be  the  same,  while  the  recovery  for  his  death 
could  not  exceed  $2,500,  and  yet,  as  a  matter  of  fact,  his 
death  would  entail  more  want  and  suffering  upon  those 
depending  upon  him  than  those  in  the  former  case.  Again, 
many  railroad  presidents,  and  presidents  of  other  large 
establishments,  receive  $25,000  per  year,  and  it  is  liberal 
to  allow  $2,000  per  year  for  their  personal  expenses  ;  and, 
applying  the  same  rule  of  damages,  the  recovery  for  the 
death  of  such  a  one  would  be  $345,000.  It  is  perfectly 
clear  that  the  estate  would  be  damaged  to  that  extent,  unless 
we  should  assume  that  he  would  not  be  able  all  his  life  to 
earn  such  a  salary.  Similar  results  would  attend  the  recovery 
in  case  of  death  of  a  great  number  of  officers  who  hold 
during  life.  It  seems  to  me  that  the  framers  of  the  con- 
stitution never  intended  any  such  results.  The  parties  most 
interested  in  the  life  of  another  are  the  wife,  husband, 
parent,  and  child,  and  evidently  the  framers  of  the  consti- 
tution intended  that  they  should  be  entitled  to  recover  such 
damages  as  they  sustained ;  and,  as  before  indicated,  the 
loss  of  society  and   personal  protection  is  the  chief  element 
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of  damage.  Can  it  be  that  the  framers  of  the  constitution 
intended  that  the  husband  or  wife,  although  incapable  of 
earning  a  dollar  per  month,  might  be  killed  by  the  negli- 
gence of  some  person,  and  the  survivor  unable  to  recover 
any  damages?     I  think  not. 

**It  seems  to  me   that  the  legislature  which  met  soon  after 
the  adoption   of   the  constitution  understood  the   constitu- 
tional provision  as  I  now  understand   it.     Section   6  of   the 
Kentucky  Statutes  provided  for  the  enforcement  of  the  consti- 
tutional   provision,    and    thereby   discharged  the  duty  im- 
posed upon  it.     Said  section  reads  as  follows:      'Whenever 
the  death  of  a  person  shall  result  from  an  injury  inflicted  by 
negligence  or  wrongful  act,  then  in  every  such  case,  damages 
may  be  recovered  for  such  death  from  the  person  or  persons, 
company  or  companies,  corporation  or  corporations,  their 
agents  or  servants,  causing  the  same,  and  when  the  act  is  will- 
ful or  the  negligence  is  gross,  punitive  damages  maybe  recov- 
ered ,  and  the  action  to  recover  such  damages  shall  be  prosecuted 
by  the  personal  representative  of  the  deceased.     The  amount 
recovered,  less  funeral  expenses  and  costs  of  administration, 
and  such   costs  about  the  recovery,  including   attorney  fees, 
as  are  not  included  in  the  recovery  from  the  defendant,  shall 
be  for  the  benefit  of  and  go  to  the   kindred   of  the   deceased 
in   the    following   order,    viz.  :    First,  if  the  deceased  leaves 
a  widow  or  husband,  and  no   children  or  their   descendants, 
then  the  whole   to  such   widow   or   husband ;  second,  if  the 
deceased  leaves  either  a  widow  and  children  or  husband  and 
children,   then  one  half  to  such  widow  or  husband   and  the 
other  one  half  to  the   children  of  the  deceased  ;    third,  if  the 
deceased   leaves  a  child  or   children,    but  no  widow  or  hus- 
band,  then   the   whole   to   such   child   or  children.     If  the 
deceased   leaves    no   widow,  husband   or  child,    then   such 
recovery  shall  pass  to  the  mother  and  father  of  the  deceased, 
one  moiety   each,  if  both  be  living ;    if  the   mother  be  dead 
and  the   father   living  the   whole  thereof   shall    pass  to  the 
father ;    and  if  the   father  be  dead  and  the  mother  living,  the 
whole  thereof   shall   go  to  the   mother ;    and  if  both   father 
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and  mother  be  dead,  then  the  whole  of  the  recovery  shall 
become  a  part  of  the  personal  estate  of  the  deceased  ;  and 
after  the  payment  of  his  debts  the  remainder  if  any,  shall 
pass  to  his  kindred  more  remote  than  those  named  above, 
as  is  directed  by  the  general  law  on  descent  and  distribution.* 
It  will  be  seen  from  the  section  supra  that  after  the  payment 
of  funeral  expenses  and  the  cost  of  administration,  and 
such  costs  about  the  recovery,  including  attorney  fees,  as 
are  not  included  in  the  recovery  from  the  defendant,  the 
amount  recovered  shall  go  first  to  the  widow  or  husband, 
in  the  event  that  the  deceased  left  no  children  or  descend- 
ants; but  if  the  deceased  leaves  a  widow  and  children, 
or  husband  and  children,  then  one  half  to  such  widow 
or  husband,  and  the  other  to  the  children  of  the  de- 
ceased. Further  provision  is  made,  in  the  event  of  the 
deceased  leaving  neither  descendants,  widow,  nor  husband, 
that  the  recovery  shall  pass  to  the  mother  and  father;  and, 
in  the  event  that  the  deceased  leaves  none  of  the  relatives 
mentioned,  it  is  provided  that  the  recovery  shall  become  a 
part  of  the  personal  estate  of  the  deceased,  and,  after  the 
payment  of  his  debts,  the  remainder,  if  any,  shall  pass  to 
his  kindred,  under  the  general  law  of  descent  and  dis- 
tribution. Thus,  it  will  be  seen  that  the  legislature  utterly 
failed  to  recognize  or  treat  the  damages  as  a  part  of  the 
personal  estate  of  the  decedent,  in  the  common  acceptation  of 
the  term.  It  is  further  provided  in  the  section  supra  that 
when  the  act  is  willful,  or  the  negligence  is  gross,  punitive 
damages  may  be  recovered.  If  the  true  meaning  of  the  con- 
stitution is  that  the  damage  to  the  estate  of  the  decedent  is 
all  that  can  be  recovered,  then  it  must  follow  that  no 
punitive  damages  can  in  any  case  be  recovered ;  for  it  is 
impossible  for  the  willfulness  or  grossness  of  the  act  to 
increase  the  damage  to  the  estate.  When  a  party  is  dead, 
his  capacity  to  earn  money  is  effectually  and  entirely 
destroyed,  and  the  damage  to  his  estate  can  neither  be 
increased  nor  decreased  by  the  character  of  the  act  causing 
his  death.     The  mental    anguish   of  the   widow,    husband, 
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parent,  and  child  may  be  increased  because  of  the  gross ness 
or  willfulness  of  the  act,  and,  indeed,  such  would  always  be 
the  case ;  but  the  character  of  the  act  can  in  no  wise  affect 
the  estate. 

**The  court  below  in  the  case  at  bar  authorized  the  jury  to 
find  for  the  plaintiff  the  damages  sustained  by  the  widow 
and  children,  not  exceeding  the  amount  sued  for,  which 
instruction  is  condemned  by  the  majority  opinion.  It  is 
suggested  that  they  are  not  parties  to  the  suit,  but  we  have 
seen,  from  the  statute  heretofore  quoted,  that  they  were  the 
chief  beneficiaries,  or,  in  other  words,  entitled  to  most  of  the 
recovery;  and,  in  my  opinion,  the  prime  object  of  the  pro- 
vision in  the  constitution  was  for  the  benefit  of  the  surviving 
widow,  husband,  parent,  and  children.  Some  quotations 
from  decisions  of  other  states  are  embodied  in  the  majority 
opinion  in  support  of  the  opinion.  It  does  not  appear 
whether  or  not  the  decisions  referred  to  were  rendered  under 
such  provision  as  we  find  in  our  organic  and  statutory  law. 
I  therefore  assume  that  such  was  not  the  case,  but,  if  my 
assumption  is  wrong,  I  still  have  no  hesitancy  in  holding  that 
such  opinions  are  radically  wrong.  I  think  it  was  the 
intention  of  the  framers  of  the  constitution  that  all  damages 
that  a  survivor  sustained  by  the  loss  of  life,  as  specified  in 
the  constitution,  should  be  recovered,  and  that  it  was  the 
intention  that  the  loss  of  society,  care,  and  protection 
reasonably  given,  and  expected  to  be  given,  by  the  decedent, 
should  be  considered  in  estimating  the  damages;  and  there- 
fore the  plaintiff  in  such  cases  should  be  allowed  to  prove 
whether  the  decedent  left  a  companion  or  children  or  parents, 
and  that  the  damage  suffered  by  such  bereft  relative  should 
be  recoverable.  Such  a  rule  would  be  fair,  reasonable,  and 
humane.  Where  there  are  no  such  relatives  as  those 
mentioned  in  the  statute,  a  money  consideration  would  be 
the  just  and  proper  criterion;  for,  as  a  rule,  a  creditor  or 
distant  relative  would  sustain  no  damage,  except  to  the 
extent  that  the  death  of  the  party  lessens  the  amount  of 
money  which  he  would  leave  for  distribution.     It  is  difficult 
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to  understand  how  the  estate  of  decedent  is  to  be  com- 
pensated for  damages  caused  by  the  destruction  of  decedent's 
power  to  earn  money.  Estate  is  property.  If  the  decedent 
owned  an  estate  at  the  time  of  his  death,  the  same  remains. 
Estate  is  not  a  person  capable  of  suing  or  being  sued,  nor 
can  it  be  affected  by  sorrow  or  joy ;  hence  I  conclude  that  it 
cannot  suffer  damages  nor  be  compensated.  But  I  can 
understand  how  a  husband  or  wife,  parent  or  child,  may  be 
damaged  by  the  death  of  a  relative  or  companion,  and  I  can 
understand  how  some  compensation  might  be  made ;  and  it 
seems  to  me  that  the  constitution  has  provided  that  such 
injured  party  may  be  compensated  for  not  only  the  power  of 
decedent  to  earn  money,  but  for  the  loss  of  the  society  of  the 
decedent,  which  is  often  more  valuable  and  desirable  than 
the  money  he  could  earn.  Take  the  case  of  a  wife  and 
children  who  have  sufficient  estate  to  enable  them  to  supply 
every  want  or  demand ;  the  death  of  the  head  of  the  family 
would,  so  far  as  money  is  concerned,  be  little  or  no  damage, 
although  he  was  earning  $10,000  per  year,  but  the  loss  of 
the  society  and  protecting  care  of  the  decedent  would  be 
very  great  damage  to  the  wife  and  children;  and  for 
such  damage,  it  seems  to  me,  they  are  entitled  to  recover. 
On  the  other  hand,  I  can  imagine  a  case  of  an  old  and  infirm 
couple,  who  have  accumulated  enough  to  live  upon,  but  who 
are  now  unable  to  earn  a  dollar.  It  is  possible,  if  not 
probable,  that  the  wife  may  lose  her  life  by  the  negligence 
or  wrongful  act  of  some  one.  and  yet,  as  she  has  no  capacity 
to  earn  money,  no  recovery  could  be  had,  under  the  doctrine 
of  the  majority  opinion,  as  I  understand  it;  yet  it  cannot  be 
denied  that  the  damage  to  the  bereaved  husband  would  be 
very  great.  It  appears  clear  to  me  that  the  constitution  says 
that  the  husband  is  entitled  to  damages  for  the  loss  of  his 
companion,  and  that  enjoyment  of  her  company  is  one  of 
the  elements  of  damages  for  which  a  recovery  is  allowed. 
The  law  is  not  harsh.  If  the  killing  be  not  the  result  of 
negligence  or  wrongful  act,  no  recovery  can  be  had.  If  it 
be  the  result  of  negligence  or  wrongful  act,  the  wrongdoer 
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premature  age  of  10  years,  and  the  present  injury  to  her 
mind,  with  the  probability  of  its  total  destruction,  alone  sus- 
tain, and  in  fact  called  for,  a  verdict  as  large  as  the  one 
rendered  by  the  jury,  I  apprehend  that  no  person  would  be 
willing  to  suffer  the  two  injuries  named,  for  double  the 
amount  of  the  verdict  in  this  case.  It  is  true  that  the  money 
recovered  would  not  restore  plaintiff  to  her  former  condition, 
but  it  would  enable  her  to  procure  the  best  medical  treat- 
ment possible,  as  well  as  to  obtain  all  other  means  possible 
to  relieve  her  deplorable  condition,  and  to  surround  herself 
with  what  conveniences  and  luxuries  it  might  be  possible  to 
obtain,  to  relieve,  and  if  possible  to  alleviate,  her  suffering, 
as  far  as  human  skill  and  appliances  can  do  so. 

For  the  reasons  given,  and  many  others  that  might  be 
stated,  I  very  earnestly  and  respectfully  dissent  from  the 
majority  opinion  in  these  cases. 


NOTE. 

Measure  of  Damages  for  Death  of  Child  by  Wrongful  Act. — Where 
a  parent  sues  for  the  death  of  his  minor  child,  the  measure  of 
damages  is  the  pecuniary  value  of  the  child's  services  during 
minority,  less  the  reasonable  and  necessary  expense  of  caring  for  it 
during  minority,  and  the  cost  and  expense  incurred  by  the  parent 
on  account  of  the  injury  ;  the  value  of  the  child's  services  to  be 
estimated  with  reference  to  what  children  in  the  same  condition  and 
station  in  life  ordinarily  are  worth,  without  any  regard  to  any 
peculiar  value  that  the  parent  might  attach  to  such  services.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Freeman,  4  Am.  &  Eng.  R.  Cas.  608,  36 
Ark.  41 ;  Rockford,  R.  I.  &  St.  L.  R.  Co.  r.  Delaney,  82  111.  198 ; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Rush,  127  Ind.  545,  26  N.  E.  Rep. 
1010  ;  Benton  v.  Chicago,  R.  I.  &  P.  R.  Co.,  55  Iowa  496,  8  N.  W. 
Rep.  330  ;  Lehigh  Iron  Co.  v.  Rupp,  7  Am.  &  Eng.  R.  Cas.  25, 100 
Pa.  St.  95,  12  W.  N.  C.  47  ;  Williams  v.  South  &  N.  Ala.  R.  Co.,  91 
Ala.  635,  9  So.  Rep.  77;  Telfer  v.  Northern  R.  Co.,  30  N.  J.  L.  188; 
Pennsylvania  Co.  v.  James,  81  Pa.  St.  194  ;  Little  Rock  &  Ft.  S.  R. 
Co.  V,  Barker,  33  Ark.  350 ;  Pennsylvania  Co.  v,  Lilly,  4  Am.  &  Eng. 
R.  Cas.  540,  73  Ind.  252 ;  Rains  v,  St.  Louis,  I.  M.  &  S.  R.  Co.,  5 
Am.  &  Eng.  R.  Cas.  610,  71  Mo.  164 ;  Hedrick  v,  Ilwaco  R.  &  N.  Co., 
54  Am.  &  Eng.  R.  Cas.  45,  4  Wash.  400,  30  Pac.  Rep.  714  ;  Matthews 
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V.  Missouri  Pac.  R.  Co.,  26  Mo.  App.  75 ;  Morgan  v.  Southern  Pac. 
Co.,  54  Am.  &  Eng.  R.  Cas.  101,  95  Cal.  510,  30  Pac.  Rep.  603. 
(Compare  Nehrbas  v.  Central  Pac.  R.  Co.,  14  Am.  &  £^ng.  R.  Cas. 
670,  62  Cal.  320.) 

In  Vicksburg  v,  McLain,  67  Miss.  4,  6  So.  Rep.  774,  it  was  held 
only  pecuniary  damages  are  recoverable  by  a  parent  for  the  neg- 
ligent killing  of  a  child,  but  the  word  * 'pecuniary*'  is  not  to  be  con- 
strued in  a  strict  sense. 


Barpibld 

V. 

Southern  Ry.  Co. 

{Supreme  Court  of  Georgia^  July  21^  /S99.) 

Accident  on  Track — Speed— Violation  of  City  Ordinance— Negli- 
gence Per  Se.* — The  violation  by  a  railroad  company  of  a  valid 
municipal  ordinance  by  running  a  train  within  the  corporate  limits 
of  a  city  at  a  prohibited  rate  of  speed  is  negligence  per  se,  and  such 
negligence  may  constitute  the  basis  of  a  recovery  by  one  who,  in 
consequence  thereof,  received  personal  injuries  while  occupying  the 
position  of  a  licensee  upon  the  company's  track,  if  he  himself  was 
not  wanting  in  that  degree  of  diligence  which  it  was  legally  incum- 
bent upon  him,  under  the  circumstances,  to  exercise  for  his  own 
protection. 

Sufficiency  of  Pleading. — Applying  to  the  allegations  of  the  pres- 
ent petition  the  rule  above  announced,  it  was  error  to  dismiss  the 
same  on  demurrer. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Atlanta  city  court.     Reversed, 

The  official  report  reads  as  follows  : 

R.  T.  Barfield  brought  his  suit  in  the  city  court  of  Atlanta 
against  the  Southern  Railway  Company  for  $2,000  damages, 
substantially  setting  forth  in  his  petition  the  following  as 
his  cause  of  action :  On  the  23d  of  September,  1895, 
about  5  o'clock  p.  m.,  petitioner  was  going  from  his 
work  towards   his    home,    in  the  city  of  Atlanta,   walking 

*See  notesy  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  428  et  seq,* 
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between  the  tracks   of  defendant  company  in  the   direction 
from  their  shops  to  the  city, — going  from  said  shops  towards 
the  city.     He  was  walking  in  the   space   between   the  out- 
side track  and  the  next  track  on  his  left  hand,  and  had  passed 
McDaniels  street,  which  crosses  the  railroad  track  about  50 
yards  from  the  gate  of  said  shops,  and  had  reached  a  point 
about  50  yards  beyond  said  street  crossing  in  a  space  between 
the  tracks,  which  at  this  point  was  about   four   feet   wide. 
He  saw  a  switch  engine  approaching  him  from  the   direction 
of  the  city  on  the  outside  track,  and  in  making  way  for  the 
engine  to  pass  him  he  stepped  over  to  that  side  of  the  foot- 
way next  to  the  other  track  on  his  left.     After  the  engine 
had  passed  him,   and  while  he  was  proceeding  on  his  way, 
and  stepping  back  into  his  first  position  midway  between  the 
tracks,  a  freight  train  of  the  defendant  company  came  back- 
ing down  from  his  rear  on  the  track  upon  his  left  hand.    He 
did   not    hear  or  see  the  train,  owing  to  the  noise  made  by 
the  switch  engine,  which  had  just  passed ;  and  owing  to  the 
freight  train   coming   on   without   signal  or  whistle,  or  the 
ringing  of  a  bell,  the  same  having  no  one  on  the  rear  car  to 
warn  him  and  other  footmen  of  its  approach,  he  did  not  hear 
the  freight  car  until  it  was  within  six  or  seven  feet  of  him, 
when  he  had  no  time  to  get  out  of  its  way  by  stepping  to  the 
right.     As  he  turned  towards  the  car,  he  instinctively  threw 
out    his   hand,   which  was   struck   by  the  car,  the  force  of 
which  violently  knocked  him  to  the  earth,  his  left  foot  being 
caught  under  the  wheel  of  the  rear  car,  crushing  his  foot  and 
leg  to   such   an   extent   that  the  same  had  to  be  amputated 
nine  inches  below  the  knee.     He  alleges  excruciating  suffer- 
ing, his  age,  what  he  was  earning  per  day  before  the  injury, 
and  that  his  capacity  to  earn  money  since  has  been  dimin- 
ished  one -half,    and  that  he  was  free  from    any  negligence 
that   contributed   to   his    injury.     The    negligence    alleged 
against  the  company  was  :    First,  in  running  its  train  back- 
ward in  a  public  place  of  the  city  of  Atlanta,  without  having 
some  one  on   the  watch  or  lookout  to  warn  petitioner  and 
other  footmen  of  the  approach  of  said  train;  second,  in  run- 
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ning  the  train  at  a  rate  of  35  miles  per  hour  inside  the  cor- 
porate limits  of  the  city  of  Atlanta  at  the  point  where 
petitioner  was  injured,  in  violation  of  an  ordiance  of  said 
city,  which  forbids  all  trains  from  running  at  a  higher  rate 
of  speed  than  6  miles  per  hour  in  the  limits  of  the  city;  third, 
in  failing  to  toll  the  bell  of  the  locomotive  driving  the  freight 
train,  and  in  failing  to  check  and  keep  checking  the  train  as 
it  approached  and  passed  McDaniels  street.  The  petition 
further  alleges  that  the  space  between  the  tracks  was  habit- 
ually used  by  pedestrians  in  going  to  and  from  their  work, 
and  to  and  from  different  parts  *  of  the  city,  and  that  this 
custom  was  well  known  to  the  servants,  agents,  and  employees 
of  the  defendant;  and,  if  the  defendant  had  not  been  guilty 
of  negligence,  as  specified,  petitioner  would  have  been  in  no 
danger  in  walking  in  said  space  between  the  tracks.  The 
court  sustained  the  general  demurrer  filed  by  the  defendant 
to  the  petition  on  the  ground  that  it  set  forth  no  cause  of 
action,  and  to  this  judgment  the  plaintiff  excepts. 

D,  W,  Rountree^  for  plaintiff  in  error. 

Dofsey^  Brewster  &  Howell  and  Sanders  M.  McDaniel^  for 
defendant  in  error. 

Per  Curiam.     Judgment  reversed. 


Texas  &  P.  Ry.  Co. 

V, 

Harby  et  ux. 

(Circuit  Court  of  Appeals,  Fifth  Circuit,  May  2,  i8gg.) 

Accident  on  Track— Degree  of  Care  in  Stopping  Train.* — In  an 
action  for  the  death  of  a  child,  the  charge  stated,  in  substance,  that 
those  in  charge  of  a  train  seeing  a  person  upon  the  track  in  a  peril- 
ous  position   must    use   such    care   and   caution   a.<9   an   ordinarily 

♦See  generally  Louisville  &  N.  R.  Co.  v.  Tinkham's  Adm'x,  13 
Am.  A  Eng.  R.  Cas.,  N.  S.,  800,  and  note,  806. 

15  (N  8)  A  &  E  R  Cas— 47 
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prndcnt  person  would  exercise  to  stop  the  train  in  order  to  avoid 
injurying-  him,  and  then  qualified  this  rule  by  adding*  withont 
coming  to  a  full  stop,  ''and  in  this  behalf  the  care  and  caution  an 
ordinarily  prudent  person  would  use  would  be  to  use  every  power 
within  his  ability  and  means  to  stop  the  train  in  order  that  injury 
might  not  be  inflicted  on  the  person  on  the  track ;  and  if  they  fail 
to  exercise  this  care,  and  to  use  every  power  and  means  consistent 
with  the  safety  of  themselves  in  their  position  on  the  train,  and  by 
reason  of  the  failure  to  exercise  such  care  and  caution  the  person  is 
injured,  then  they  would  be  liable  for  any  damages  sustained  or 
loss  occasioned  by  reason  of  the  injury."  Held,  that,  thus  qualified, 
the  charge  required  the  use  of  a  degree  of  care  much  beyond  "such 
as  ordinarily  prudent  persons  would  exercise.** 

Same — Same. — Such  defect  was  not  rendered  less  misleading  and 
hurtful  by  succeeding  sentences  of  the  charge,  which  also  limited 
the  qualification  of  the  duty  to  use  all  the  means,  etc.,  alone  by  the 
terms  ''consistent  with  the  safety  of  those  on  the  engine  and  train.** 

Same — Same — Question  for  Jury. — In  such  action,  it  was  the 
province  of  the  jury,  and  not  of  the  court,  to  determine  from  all  the 
facts  admitted  or  established  by  proof  whether  the  care  and  caution 
shown  to  have  been  used  was  up  to  that  measure  which  a  person  of 
competent  skill  and  ordinary  caution  and  prudence,  placed  in  the 
engineer*s  position,  would  have  exercised;  and  the  trial  judge  in 
discussing  the  evidence  on  this  point  in  the  charge  should  not  have 
expressed  an  opinion  to  the  effect  that  the  engineer  should  have 
reversed  his  engine,  there  being  evidence  tending  to  show  that  such 
action  would  not  have  saved  the  child,  and  would  have  endangered 
the  lives  of  all  on  the  train. 

Error  by  defendant  to  the  circuit  court  of  the  United 
States  for  the  Northern  district  of  Texas.  Reversed  and 
remanded. 

This  was  an  action  brought  by  T.  H.  Harby  and  his  wife, 
Maggie  Harby,  against  the  Texas  &  Pacific  Railway  Com- 
pany, for  damages  resulting  from  the  death  of  their  infant 
^     „_  ^  child,  who  was  run  on  and  killed  by  a  train  of  the 

Case  Stated.  "^ 

railway  company  on  a  bridge  across  the  Colo- 
rado river  at  Colorado  City,  Tex.,  on  July  16,  1897.  The 
child  was  3  years  and  11  months  of  age.  The  location  of  the 
bridge  is  west  and  a  few  hundred  yards  distant  from  the 
station  at  Colorado  City.  The  train  that  ran  on  the  child 
was  a  freight  train,  composed  of  15  cars  loaded  with  fat  cat- 
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tie,  a  caboose,  and  the  engine,  and  was  680  feet  long.  It 
was  running  east,  at  the  rate  of  about  18  or  20  miles  an  hour, 
when  it  came  out  of  a  cut  and  around  a  curve  to  a  point  from 
which  the  engineer  could  look  through  the  bridge  in  question, 
distant  from  that  point  about  1 ,300  feet  (the  witnesses  vary 
slightly  as  to  the  distance).  From  that  point  the  track  is 
straight  to  and  through  the  bridge.  The  bridge  was  a  cov- 
ered iron  bridge,  290  feet  long,  with  trestlework  at  either  end 
connected  with  the  dump,  making  the  length  of  the  bridge 
proper  and  trestlework  about  400  feet.  The  1,300  feet  of 
straight  track  immediately  west  of  the  bridge  over  which  the 
train  ran  just  before  running  on  the  child  is  on  a  down  grade 
66  feet  to  the  mile  towards  the  bridge.  The  course  of  this 
track  is  approximately  due  east  and  west.  The  hour  when 
the  injury  was  inflicted  was  6  p.  m.  No  one  saw  the  child 
at  the  time  the  injury  was  received  except  the  engineer  and 
the  fireman. 

The  engineer,  called  for  the  defendant,  testified  :  **I  was 
on  No.  1  out  of  Big  Springs.  It  was  a  stock  train, — fifteen 
cars  of  fat  cattle;  and  coming  to  the  top  of  Colorado  Hill 
there  is  a  heavy  grade  there;  and  I  was  coming  down  the 
hill  at  a  pretty  good  rate.  I  had  but  a  short  time  to  make 
Lorraine  station,  beyond  Colorado,  for  the  passenger  train. 
Coming  to  the  salt  spur,  which  is  perhaps  a  half  or  three- 
quarters  of  a  mile  from  Colorado,  I  eased  the  train  up,  as  I 
usually  do.  There  is  a  heavy  cut  and  a  sharp  curve  there, 
and  I  always  ease  the  train  up  so  that,  as  soon  as  we  get  out 
of  the  cut,  we  can  see  the  yard.  I  whistled  for  the  station  in 
the  cut.  I  was  getting  out  of  the  cut,  and  saw  no  train  in  the 
yard,  and  I  released  my  air.  The  train  was  then  reduced 
down  to  twenty  miles  an  hour  at  that  point.  After  I  got  out 
of  the  cut  and  onto  the  straight  track  about  two  train  lengths 
[from  the  bridge  the  witness  doubtless  means] ,  I  called  for 
signal  board.  We  have  a  practice  of  whistling  four  times  for 
the  board,  and  if  the  operator  has  any  orders  for  you  he  will 
Z\v^  you  the  board.  I  was  watching  for  the  board,  and  then 
cast  my  eye  down  the  track  through  the  bridge.     I  noticed 


740  ACCIDKNT  ON  TRACK  Vol  XV 

(NS) 

Texas  A  P.  Ry.  Co.  v.  Harby 

some  object  on  the  track,  evidently  in  the  shade  of  the  column 
of  the  bridge.     At  that  time  the  engine  was  within  a  train's 
length  of  the  bridge.     Immediately  I  saw  the  object  move. 
I  put  on  the  emergency  air,  and  called  to  my  fireman,  and  he 
helped  me  open  the  sand  lever.     At  times  it  works   hard. 
We  opened  the  sand  lever,  and  both  streams  of  sand  were  run- 
ning on  the  rails.     I  passed  along  down,  and  I  could  see  that 
the  train  was  slowing  up,  but  it  was  going  at  such  speed  that 
it  was  impossible  to  stop  there.     *    *    *    After  I  came  out 
of  the  curve,  it  was  about  a  train's  length  before  I  applied 
the  air  again.     I  was  within  about  a  train's  length  of  the 
bridge.     I  didn't  notice  any  object  on  the  bridge  until  I  had 
moved  at  least  a  train  length.     The  train  was  fifteen  cars, 
engine,   and  caboose.     *    *     *     i  ^\^  ^11  that  mortal  man 
could  do  to  stop  that  train.     I  gave  it  all  the  air  on  the  train 
that  could  be  given,  and  gave  it  sand.     We  do  not  use  hand 
brakes  on  trains  when  the  air  is  working.     No,  sir;     I  did 
not  reverse  the  engine.     I  did  not  think  it  would  affect  it 
any.     The   momentum   of  the  train  coming  down  that  hill 
would  tear  the  engine  all  to  pieces,  and  throw  her  rods,  and 
endanger  the  lives  of  all  on  the  engine.     I  was  just  about  a 
train  length  from  the  bridge  when  I  first  saw  the  object.    I 
could  not  have  stopped   that  engine  by  any  means  in  the 
world  except  by  wrecking  it.     The  curve  (the  one  coming 
out  of  the  cut)  is  about  five  hundred  feet  in  length.     *    *    * 
I  put  on  the  air  the  first  time  on  the  upper  bridge, — the  bridge 
near  two  miles  from  Colorado, — so  as  to  slow  it  down  grad- 
ually,   as  I  always  do.     At  the  salt  spur  I  eased  the  train 
down  so  I  could  make  the  spot  in  the  yard  in  case  there  was 
a  train   there.     The  air  was  released    when  J  went  on  the 
straight  track.     Just  where  I  went  on  the  straight  track  there 
is  a  little  hill  that  I  can  see  over,  and  see  the  yard.     I  could 
see  there  was  no  train  in  the  yard,  and  I  released  the  air.    I 
could  not  see  through  the  bridge  over  two  train  lengths.    I 
have  been  going  through  that  bridge  fourteen  years.    It  is 
partly   of  wood    and   partly  of  iron.     It  is  a  truss  bridge. 
Overhead,  the  top  of  the  bridge  obstructs  your  view  from  the 
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board.  Nothing  obstructs  your  view  from  the  floor  of  the 
bridge  after  you  get  onto  the  straight  track.  I  looked  in  the 
yard  before  I  got  on  the  straight  track,  and  I  was  watching 
for  the  operator  to  give  me  a  signal  to  pass  through  with- 
out stopping.'' 

The  conductor  of  the  train,  called  for  the  defendant,  testi- 
fied :  **It  is  something  like  three  or  four  hundred  yards  west 
of  the  bridge  to  the  curve.     It  was  on  the  straight  track  that  I 
felt  the  air  applied.     I  do  not  know  just  how  far  my  caboose 
was  from  the  curve,  but  I  was  on  the  straight  track  between 
the  bridge    and   the   curve.      The   first   application   of  air 
was  before  we  got  into   the  cut.     The   caboose   brake   was 
set,  and   the   brake   on    the   rear   car  was  set.     I   did   this 
in   order  that  the   engineer  would    not  have  to  waste   his 
air   going   down   hill.     If  it  became  necessary  to  stop,  he 
would  have  air  enough.    This  is  the  heaviest  grade  from  Clyde 
to  Toyah.     I  have  been  running  over  this  division  nine  years. 
We  had  fifteen  cars,  an  engine,  and  a  caboose;  fifteen  stock 
cars,  besides  the  engine  and  caboose,  all  loaded  with  cattle. 
Sixteen  loads  is  the  capacity  of  the  engine.     They  hardly 
ever  put  over  fourteen  cars  of  stock.     They  do  not  w^ant  fif- 
teen cars  if  they  can  get  less.     That  is  a  full  train  of  stock. 
I  do  not  know  of  anything  else  the  engineer  could  have  done 
to  stop  the  train.     1  do   not  know  whether  he  reversed  the 
engine  or  not.     It  is  my  opinion  he  did  not.     He  could  have 
done  so,  but  it  would  have  been  extremely  dangerous.     An 
engine  often  strips  itself,  and  tears  up  the  ties  ;   and  it  would 
be  extremely  dangerous  to  reverse  an  engine   on  a  bridge. 
You  cannot  get  an  engineer  to  do  it.     On  this  occasion  I  do 
not  think  the  train  could  have  been  stopped   before  it  went 
through  the  bridge,  caboose  and   all,     I  do  not  believe  it 
could  have  been  stopped  west  of  the  river. 

The  fireman  testified,  in  substance,  that  just  before  com- 
ing to  the  bridge  in  question  he  was  down  on  the  deck  o* 
the  engine,  breaking  coal ;  that  just  as  the  engine  got  to  the 
bridge  he  started  to  get  up  on  the  seat  box ;  that  in  going 
into  town  he  always  got  up  on   the  seat  box,   and  rang  the 
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bell  going  through  town ;  that  it  was  for  this  purpose  that 
he  was  going  to  get  on  the  seat  box  just  as  they  were  start- 
ing on  the  bridge ;  that,  just  as  he  started  to  get  up,  he  saw 
the  child,  and  he  then  helped  the  engineer  to  open  the  sand 
lever ;  that  the  sand  lever  was  opened  just  before  the  engine 
got  onto  the  iron  part  of  the  bridge;  that  the  engineer  had 
applied  the  air  just  before  they  got  to  the  bridge. 

J.  K.  Duke,  called  for  the  plaintiff,  testified  in  substance: 
**I  am  a  draftsman,  and  civil  engineer,  and  trainman.  I 
have  been  in  the  motive  railway  train  service.  I  am  familiar 
with  the  operation  of  Westinghouse  air  brakes.  I  have  had 
a  little  over  four  years*  experience  as  a  trainman ;  three 
years  with  the  Rock  Island,  at  Ft.  Worth.  I  became  famil- 
iar with  the  running  of  trains.  I  never  run  a  train ;  that 
is  the  train  master's  duty, — train  dispatcher's.  I  am  familiar 
with  the  handling  of  air  brakes  or  set  or  hand  brakes.  I  am 
familiar  with  the  appliances  in  use  on  trains  to  stop  them  or 
check  their  speed.  The  ordinary  means  for  stopping  trains 
or  checking  their  speed  are  air  brakes  and  hand  brakes. 
There  is  no  other  method  that  I  know  of  by  which  the  engi- 
neer stops  his  train.  Reversing  an  engine  means  to  reverse 
the  direction  in  which  it  is  going,  and  start  the  wheels  back 
the  other  way.  That  is  used  sometimes,  but  hardly  ever. 
If  you  should  run  into  an  open  bridge,  or  something  of  that 
kind,  and  it  became  necessary  to  stop  suddenly,  they  gener- 
ally use  that  means.  The  method  used  pripcipally  is  to  ap- 
ply the  brakes  and  drop  sand  on  the  rails.  *  *  *  The 
purpose  of  dropping  sand  on  the  rails  is  to  keep  the  wheels 
from  slipping.  That  sand  is  controlled  by  the  engineer. 
He  has  a  lever  running  into  the  engine  by  which  he  can  drop 
sand  onto  the  rails,  and  then  cut  it  off  again.  The  air  brakes 
are  operated  by  the  engineer.  He  operates  the  air  brakes 
just  as  he  does  his  engine.  When  it  is  necessary,  he  puts 
on  air  to  slow  up  or  stop  the  train.  When  he  gets  slowed 
up  enough,  he  releases  it.  I  mean  the  engine  man  does 
this.  He  sets  the  air,  and  that  sets  all  the  brakes  on  the 
train  that  have  air.     He  can  set  it  at  different  pressure.     He 
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can  set  readily,  and  as  heavy  as  he  wants  to.  In  an  emer- 
gency he  puts  it  on  with  full  force,  and  stops  as  quick  as  he 
can.  A  train  running  twenty-five  or  thirty  miles  an  hour 
ought  to  be  stopped  on  an  ordinary  road  in  from  three  to  six 
hundred  feet.  If  the  grade  was  very  heavy,  it  might  cut 
some  figure.  If  it  was  an  incline  like  Pike's  Peak,  it 
could  cut  considerable  figure.  If  the  grade  is  slight,  I  should 
not  think  it  would  cut  much  figure.  *  *  *  A  train  run- 
ning fifteen  miles  an  hour,  equipped  with  air  brakes,  the 
track  sanded,  and  the  engine  reversed,  with  fifteen  loaded 
cars,  ought  to  be  stopped  in  a  train's  length.  *  *  *  j 
am  not  familiar  with  the  railroad  bridge  across  the  Colorado 
river.  I  have  passed  over  it.  I  do  not  think  it  would  be 
possible  for  a  train  running  fifteen  miles  an  hour  to  run 
twelve  hundred  or  fifteen  hundred  feet  with  the  air  brakes 
set  and  the  engine  reversed.  I  do  not  think  it  would  go  that 
far.  That  is  over  a  quarter  of  a  mile.  In  my  opinion,  a 
train  going  fifteen  miles  an  hour,  with  fifteen  loads,  equiyjped 
with  air  brakes,  ought  to  be  stopped  in  seven  or  eight  hun- 
dred feet.  Just  a  slight  grade  would  not  cut  much  figure. 
Of  course,  it  would  cut  some  figure;  but,  if  it  was  a  slight 
grade,  it  would  not  cut  much.  If  you  had  only  fifty  percent, 
of  air,  it  would  not  make  much  difference.  Some  roads,  if 
they  have  fifty  per  cent,  air,  they  leave  the  entire  control 
of  the  train  to  the  air.  A  train  is  not  properly  equipped  un- 
less it  has  air  brakes." 

It  is  not  necessary  to  further  quote  or  summarize  the  testi- 
mony. After  the  evidence  had  closed,  the  defendant  requested 
the  court  to  charge  the  jury  as  follows:  '  *The  court  instructs 
the  jury  that  the  plaintiffs  have  failed  to  show  a  right  to  re- 
cover in  this  case,  and  you  are  instructed  to  return  a  verdict 
for  the  defendant.''  This  request  the  court  refused,  and  to 
this  action  of  the  court  **the  defendant  excepted,  for  the  rea- 
son that  the  plaintiffs  have  not  shown  that  the  engineer  in 
charge  of  the  train  which  hurt  the  child  failed  to  do  everything 
in  his  power,  consistent  with  the  safety  of  his  train  and  the 
crew  on  it,  to  stop  the  train  after  he  saw  the  child."     Where- 
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Upon  the  court  charged  the  jury,  among  other  things,  as 
appears  in  the  assignment  of  errors,  which,  as  far  as  it  is 
necessary  to  notice,  is  as  follows  :  ** First.  The  court  erred 
in  refusing  to  give  the  following  charge,  which  was  requested 
by  the  defendant:  'The  court  instructs  the  jury  that  the 
plaintiffs  have  failed  to  show  a  right  to  recover  in  this  case, 
and  you  are  instructed  to  return  a  verdict  for  the  defendant.* 
Second.  The  court  erred  in  charging  the  jury  as  follows: 
'While  the  railroad  company  has  the  right  to  use  this  track 
in  the  prosecution  of  its  business  as  a  common  carrier  of 
freight  and  passengers,  and  has  a  right  to  move  its  trains 
over  its  track  and  bridges,  yet,  at  the  same  time,  when  any- 
body is  upon  the  track,  either  man  or  child,  and  such  per- 
son is  in  a  perilous  position,  and  this  perilous  position 
is  discovered  by  the  servants  of  the  railwa}'  com- 
pany operating  the  train,  these  servants  operating  the  train 
must  use  such  care  and  caution  as  an  ordinarily  prudent  per- 
son would  exercise  to  stop  the  train  in  order  to  prevent 
injury  to  the  party  upon  the  track ;  and  in  this  behalf  the 
care  and  caution  an  ordinarily  prudent  person  would  use 
would  be  to  use  every  power  within  their  ability  and  means 
to  stop  the  train  in  order  that  injury  might  not  be  inflicted 
on  the  person  on  the  track  ;  and  if  they  fail  to  exercise  this 
care,  and  to  use  every  power  and  means  consistent  with  the 
safety  of  themselves  in  their  position  on  the  train,  and  by 
reason  of  the  failure  to  exercise  such  care  and  caution  the 
person  is  injured,  then  they  would  be  liable  for  any  damages 
sustained  or  loss  occasioned  by  reason  of  the  injury.  In  this 
case  you  are  charged  that  if  the  engineer  who  was  operating 
the  engine  discovered  plaintiffs'  child  upon  the  bridge,  then 
it  was  his  duty  to  use  such  care  to  prevent  injury  to  the  child 
as  a  reasonably  prudent  and  cautious  person  would  have 
used  under  similar  circumstances ;  and  in  this  respect  you 
are  charged  that  a  reasonably  prudent  and  cautious  person 
would  have  used  all  the  efforts  in  his  power  and  within  his 
means  and  ability,  consistent  whith  the  safety  of  those  on  the 
train  and  engine,  to  stop  the  train,  and  avoid  injury  to  the 
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child  ;  and  if,  knowing  of  the  peril  of  the  child,  the  engineer 
failed  to  use  such  means  to  avoid  the  threatened  danger, 
then  he  was  guilty  of  negligence  directly  causing  such  injury 
to  the  child,  which  resulted  in  its  death,  and  the  defendant 
company  would  be  liable.  If,  however,  the  engineer,  after 
discovering  the  peril  of  the  child,  used  all  the  efforts  in  his 
power,  and  all  the  means  at  his  command,  consistent  with 
the  safety  of  those  on  the  engine  and  train,  to  stop  the  train, 
and  avoid  the  injury,  then  the  engineer  was  not  guilty  of 
negligence,  and  your  verdict  should  be  for  the  defendant. 
You  should  take  into  consideration  all  the  evidence  intro- 
duced in  all  its  phases,  and  attempt  to  ascertain  from  that  evi- 
dence and  surrounding  circumstances  whether  or  not  the 
engineer,  after  discovering  the  peril  of  the  child,  could  have,  by 
the  use  of  the  means  within  his  power,  stopped  his  engine  before 
inflicting  injury  on  the  child.  That  is  the  question  you  are 
called  on  to  determine  from  the  evidence  before  you.  If  you 
find  that  he  could  have  stopped  the  train  by  the  exercise  of 
such  care  as  I  have  indicated  to  you,  and  that  he  failed  to  do 
so,  and  by  reason  of  his  failure  and  neglect  to  do  so  this  child 
was  killed,  then  it  would  be  your  duty  to  find  for  the  plain- 
tiffs; but,  if  he  could  not  have  stopped  the  train  by  the 
exercise  of  the  power  and  means  at  his  command,  it  will  be 
your  duty  to  find  for  defendant.*  '*  To  this  portion  of  the 
charge,  when  given,  the  defendant  duly  excepted  ** because  it 
is  conflicting,  and  calculated  to  confuse  the  jury.  It,  in  one 
part  of  it,  makes  the  defendant  liable  if  the  perilous  position 
of  the  child  was  discovered  by  the  servants  of  defendant  op- 
erating the  train,  and  requires  of  them  care  and  prudence,  etc. 
There  is  no  evidence  that  any  servant  but  the  engineer  saw 
the  child,  who  had  any  power  to  in  any  way  control  the 
train.  It  determines  what  a  prudent  man  would  do  under 
the  circumstances,  instead  of  leaving  that  to  the  jury.  In 
one  part  it  charges  that  the  engineer  should  do  anything  in 
his  power,  consistent  with  the  safety  of  the  crew,  and  does 
not  leave  him  the  right  to  act  with  reference  to  the  safety  of 
the  train  and  freight;  and,  in  event  the  servants  were  guilty 
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prudent  person  would  exercise  to  stop  the  train  in  order  to  avoid 
in  jurying  him,  and  then  qualified  this  rule  by  adding*  without 
coming  to  a  full  stop,  ''and  in  this  behalf  the  care  and  caution  an 
ordinarily  prudent  person  would  use  would  be  to  use  every  power 
within  his  ability  and  means  to  stop  the  train  in  order  that  injury 
might  not  be  inflicted  on  the  person  on  the  track ;  and  if  they  fail 
to  exercise  this  care,  and  to  use  every  power  and  means  consistent 
with  the  safety  of  themselves  in  their  position  on  the  train,  and  by 
reason  of  the  failure  to  exercise  such  care  and  caution  the  person  is 
injured,  then  they  would  be  liable  for  any  damages  sustained  or 
loss  occasioned  by  reason  of  the  injury.'*  Heldy  that,  thus  qualified, 
the  charge  required  the  use  of  a  degree  of  care  much  beyond  "such 
as  ordinarily  prudent  persons  would  exercise.'* 

Same — Same. — Such  defect  was  not  rendered  less  misleading  and 
hurtful  by  succeeding  sentences  of  the  charge,  which  also  limited 
the  qualification  of  the  duty  to  use  all  the  means,  etc.,  alone  by  the 
terms  "consistent  with  the  safety  of  those  on  the  engine  and  train." 

Same — Same — Question  for  Jury. — In  such  action,  it  was  the 
province  of  the  jury,  and  not  of  the  court,  to  determine  from  all  the 
facts  admitted  or  established  by  proof  whether  the  care  and  caution 
shown  to  have  been  used  was  up  to  that  measure  which  a  person  of 
competent  skill  and  ordinary  caution  and  prudence,  placed  in  the 
engineer*s  position,  would  have  exercised ;  and  the  trial  judge  in 
discussing  the  evidence  on  this  point  in  the  charge  should  not  have 
expressed  an  opinion  to  the  effect  that  the  engineer  should  have 
reversed  his  engine,  there  being  evidence  tending  to  show  that  such 
action  would  not  have  saved  the  child,  and  would  have  endangered 
the  lives  of  all  on  the  train. 

Error  by  defendant  to  the  circuit  court  of  the  United 
States  for  the  Northern  district  of  Texas.  Reversed  and 
remanded. 

This  was  an  action  brought  by  T.  H.  Harby  and  his  wife, 
Maggie  Harby,  against  the  Texas  &  Pacific  Railway  Com- 
pany, for  damages  resulting  from  the  death  of  their  infant 

child ,  who  was  run  on  and  killed  by  a  train  of  the 

Case  Stated.  '' 

railway  company  on  a  bridge  across  the  Colo- 
rado river  at  Colorado  City,  Tex.,  on  July  16,  1897.  The 
child  was  3  years  and  11  months  of  age.  The  location  of  the 
bridge  is  west  and  a  few  hundred  yards  distant  from  the 
station  at  Colorado  City.  The  train  that  ran  on  the  child 
was  a  freight  train,  composed  of  15  cars  loaded  with  fat  cat- 
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tie,  a  caboose,  and  the  engine,  and  was  680  feet  long.  It 
was  running  east,  at  the  rate  of  about  18  or  20  miles  an  hour, 
when  it  came  out  of  a  cut  and  around  a  curve  to  a  point  from 
which  the  engineer  could  look  through  the  bridge  in  question, 
distant  from  that  point  about  1 ,300  feet  (the  witnesses  vary 
slightly  as  to  the  distance).  From  that  point  the  track  is 
straight  to  and  through  the  bridge.  The  bridge  was  a  cov- 
ered iron  bridge,  290  feet  long,  with  trestlework  at  either  end 
connected  with  the  dump,  making  the  length  of  the  bridge 
proper  and  trestlework  about  400  feet.  The  1,300  feet  of 
straight  track  immediately  west  of  the  bridge  over  which  the 
train  ran  just  before  running  on  the  child  is  on  a  down  grade 
66  feet  to  the  mile  towards  the  bridge.  The  course  of  this 
track  is  approximately  due  east  and  west.  The  hour  when 
the  injury  was  inflicted  was  6  p.  m.  No  one  saw  the  child 
at  the  time  the  injury  was  received  except  the  engineer  and 
the  fireman. 

The  engineer,  called  for  the  defendant,  testified:  **I  was 
on  No.  1  out  of  Big  Springs.  It  was  a  stock  train, — fifteen 
cars  of  fat  cattle ;  and  coming  to  the  top  of  Colorado  Hill 
there  is  a  heavy  grade  there;  and  I  was  coming  down  the 
hill  at  a  pretty  good  rate.  I  had  but  a  short  time  to  make 
Lorraine  station,  beyond  Colorado,  for  the  passenger  train. 
Coming  to  the  salt  spur,  which  is  perhaps  a  half  or  three- 
quarters  of  a  mile  from  Colorado,  I  eased  the  train  up,  as  I 
usually  do.  There  is  a  heavy  cut  and  a  sharp  curve  there, 
and  I  always  ease  the  train  up  so  that,  as  soon  as  we  get  out 
of  the  cut,  we  can  see  the  yard.  I  whistled  for  the  station  in 
the  cut.  I  was  getting  out  of  the  cut,  and  saw  no  train  in  the 
yard,  and  I  released  my  air.  The  train  was  then  reduced 
down  to  twenty  miles  an  hour  at  that  point.  After  I  got  out 
of  the  cut  and  onto  the  straight  track  about  two  train  lengths 
[from  the  bridge  the  witness  doubtless  means],  I  called  for 
signal  board.  We  have  a  practice  of  whistling  four  times  for 
the  board,  and  if  the  operator  has  any  orders  for  you  he  will 
give  you  the  board.  I  was  watching  for  the  board,  and  then 
cast  my  eye  down  the  track  through  the  bridge.     I  noticed 
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some  object  on  the  track,  evidently  in  the  shade  of  the  column 
of  the  bridge.  At  that  time  the  engine  was  within  a  train's 
length  of  the  bridge.  Immediately  I  saw  the  object  move. 
I  put  on  the  emergency  air,  and  called  to  my  fireman,  and  he 
helped  me  open  the  sand  lever.  At  times  it  works  hard. 
We  opened  the  sand  lever,  and  both  streams  of  sand  were  run- 
ning on  the  rails.  I  passed  along  down,  and  I  could  see  that 
the  train  was  slowing  up,  but  it  was  going  at  such  speed  that 
it  was  impossible  to  stop  there.  *  *  *  After  I  came  out 
of  the  curve,  it  was  about  a  train's  length  before  I  applied 
the  air  again.  I  was  within  about  a  train's  length  of  the 
bridge.  I  didn't  notice  any  object  on  the  bridge  until  I  had 
moved  at  least  a  train  length.  The  train  was  fifteen  cars, 
engine,  and  caboose.  *  *  *  j  ^[^  ^n  ^^j^t  mortal  man 
could  do  to  stop  that  train.  I  gave  it  all  the  air  on  the  train 
that  could  be  given,  and  gave  it  sand.  We  do  not  use  hand 
brakes  on  trains  when  the  air  is  working.  No,  sir;  I  did 
not  reverse  the  engine.  I  did  not  think  it  would  affect  it 
any.  The  momentum  of  the  train  coming  down  that  hill 
would  tear  the  engine  all  to  pieces,  and  throw  her  rods,  and 
endanger  the  lives  of  all  on  the  engine.  I  was  just  about  a 
train  length  from  the  bridge  when  I  first  saw  the  object.  I 
could  not  have  stopped  that  engine  by  any  means  in  the 
world  except  by  wrecking  it.  The  curve  (the  one  coming 
out  of  the  cut)  is  about  five  hundred  feet  in  length.  *  *  * 
I  put  on  the  air  the  first  time  on  the  upper  bridge, — the  bridge 
near  two  miles  from  Colorado, — so  as  to  slow  it  down  grad- 
ually, as  I  always  do.  At  the  salt  spur  I  eased  the  train 
down  so  I  could  make  the  spot  in  the  yard  in  case  there  was 
a  train  there.  The  air  was  released  when  J  went  on  the 
straight  track.  Just  where  I  went  on  the  straight  track  there 
is  a  little  bill  that  I  can  see  over,  and  see  the  yard.  I  could 
see  there  was  no  train  in  the  yard,  and  I  released  the  air.  I 
could  not  see  through  the  bridge  over  two  train  lengths.  I 
have  been  going  through  that  bridge  fourteen  years.  It  is 
partly  of  wood  and  partly  of  iron.  It  is  a  truss  bridge. 
Overhead,  the  top  of  the  bridge  obstructs  your  view  from  the 
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board.  Nothing  obstructs  your  view  from  the  floor  of  the 
bridge  after  you  get  onto  the  straight  track.  I  looked  in  the 
yard  before  I  got  on  the  straight  track,  and  I  was  watching 
for  the  operator  to  give  me  a  signal  to  pass  through  with- 
out stopping.** 

The  conductor  of  the  train,  called  for  the  defendant,  testi- 
fied :  **It  is  something  like  three  or  four  hundred  yards  west 
of  the  bridge  to  the  curve.     It  was  on  the  straight  track  that  I 
felt  the  air  applied.     I  do  not  know  just  how  far  my  caboose 
was  from  the  curve,  but  I  was  on  the  straight  track  between 
the   bridge    and   the   curve.      The   first   application   of  air 
was  before  we  got  into   the  cut.     The   caboose   brake   was 
set,  and   the   brake   on    the   rear  car  was  set.     I   did   this 
in   order  that  the   engineer  would   not  have  to  waste    his 
air   going   down   hill.     If  it  became  necessary^  to  stop,  he 
would  have  air  enough.    This  is  the  heaviest  grade  from  Clyde 
to  Toyah.     I  have  been  running  over  this  division  nine  years. 
We  had  fifteen  cars,  an  engine,  and  a  caboose ;  fifteen  stock 
cars,  besides  the  engine  and  caboose,  all  loaded  with  cattle. 
Sixteen  loads  is  the  capacity  of  the  engine.     They  hardly 
ever  put  over  fourteen  cars  of  stock.     They  do  not  want  fif- 
teen cars  if  they  can  get  less.     That  is  a  full  train  of  stock. 
I  do  not  know  of  anything  else  the  engineer  could  have  done 
to  stop  the  train.     1  do   not  know  whether  he  reversed  the 
engine  or  not.     It  is  my  opinion  he  did  not.     He  could  have 
done  so,  but  it  would  have  been  extremely  dangerous.     An 
engine  often  strips  itself,  and  tears  up  the  ties  ;   and  it  would 
be  extremely  dangerous  to  reverse  an  engine   on  a  bridge. 
You  cannot  get  an  engineer  to  do  it.     On  this  occasion  I  do 
not  think  the  train  could  have  been  stopped   before  it  went 
through  the  bridge,  caboose  and  all.     I  do  not  believe  it 
could  have  been  stopped  west  of  the  river. 

The  fireman  testified,  in  substance,  that  just  before  com- 
ing to  the  bridge  in  question  he  was  down  on  the  deck  o* 
the  engine,  breaking  coal ;  that  just  as  the  engine  got  to  the 
bridge  he  started  to  get  up  on  the  seat  box ;  that  in  going 
into  town  he  always  got  up  on   the  seat  box,   and  rang  the 
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bell  going  through  town ;  that  it  was  for  this  purpose  that 
he  was  going  to  get  on  the  seat  box  just  as  they  were  start- 
ing on  the  bridge ;  that,  just  as  he  started  to  get  up,  he  saw 
the  child,  and  he  then  helped  the  engineer  to  open  the  sand 
lever;  that  the  sand  lever  was  opened  just  before  the  engine 
got  onto  the  iron  part  of  the  bridge ;  that  the  engineer  had 
applied  the  air  just  before  they  got  to  the  bridge. 

J.  K.  Duke,  called  for  the  plaintiff,  testified  in  substance: 
**I  am  a  draftsman,  and  civil  engineer,  and  trainman.  I 
have  been  in  the  motive  railway  train  service.  I  am  familiar 
with  the  operation  of  Westinghouse  air  brakes.  I  have  had 
a  little  over  four  years*  experience  as  a  trainman;  three 
years  with  the  Rock  Island,  at  Ft.  Worth.  I  became  famil- 
iar with  the  running  of  trains.  I  never  run  a  train ;  that 
is  the  train  master's  duty, — train  dispatcher's.  I  am  familiar 
with  the  handling  of  air  brakes  or  set  or  hand  brakes.  I  am 
familiar  with  the  appliances  in  use  on  trains  to  stop  them  or 
check  their  speed.  The  ordinary  means  for  stopping  trains 
or  checking  their  speed  are  air  brakes  and  hand  brakes. 
There  is  no  other  method  that  I  know  of  by  which  the  engi- 
neer stops  his  train.  Reversing  an  engine  means  to  reverse 
the  direction  in  which  it  is  going,  and  start  the  wheels  back 
the  other  way.  That  is  used  sometimes,  but  hardly  ever. 
If  you  should  run  into  an  open  bridge,  or  something  of  that 
kind,  and  it  became  necessary  to  stop  suddenly,  they  gener- 
ally use  that  means.  The  method  used  principally  is  to  ap- 
ply the  brakes  and  drop  sand  on  the  rails.  *  *  *  The 
purpose  of  dropping  sand  on  the  rails  is  to  keep  the  wheels 
from  slipping.  That  sand  is  controlled  by  the  engineer. 
He  has  a  lever  running  into  the  engine  by  which  he  can  drop 
sand  onto  the  rails,  and  then  cut  it  off  again.  The  air  brakes 
are  operated  bj^  the  engineer.  He  operates  the  air  brakes 
just  as  he  does  his  engine.  When  it  is  necessary,  he  puts 
on  air  to  slow  up  or  stop  the  train.  When  he  gets  slowed 
up  enough,  he  releases  it.  I  mean  the  engine  man  does 
this.  He  sets  the  air,  and  that  sets  all  the  brakes  on  the 
train  that  have  air.     He  can  set  it  at  different  pressure.     He 
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can  set  readily,  and  as  heavy  as  he  wants  to.  In  an  emer- 
gency he  puts  it  on  with  full  force,  and  stops  as  quick  as  he 
can.  A  train  running  twenty-five  or  thirty  miles  an  hour 
ought  to  be  stopped  on  an  ordinary  road  in  from  three  to  six 
hundred  feet.  If  the  grade  was  very  heavy,  it  might  cut 
some  figure.  If  it  was  an  incline  like  Pike's  Peak,  it 
could  cut  considerable  figure.  If  the  grade  is  slight,  I  should 
not  think  it  would  cut  much  figure.  *  *  *  A  train  run- 
ning fifteen  miles  an  hour,  equipped  with  air  brakes,  the 
track  sanded,  and  the  engine  reversed,  with  fifteen  loaded 
cars,  ought  to  be  stopped  in  a  train's  length.  *  *  *  j 
am  not  familiar  with  the  railroad  bridge  across  the  Colorado 
river.  I  have  passed  over  it.  I  do  not  think  it  would  be 
possible  for  a  train  running  fifteen  miles  an  hour  to  run 
twelve  hundred  or  fifteen  hundred  feet  with  the  air  brakes 
set  and  the  engine  reversed.  I  do  not  think  it  would  go  that 
far.  That  is  over  a  quarter  of  a  mile.  In  my  opinion,  a 
train  going  fifteen  miles  an  hour,  with  fifteen  loads,  equipped 
with  air  brakes,  ought  to  be  stopped  in  seven  or  eight  hun- 
dred feet.  Just  a  slight  grade  would  not  cut  much  figure. 
Of  course,  it  would  cut  some  figure  ;  but,  if  it  was  a  slight 
grade,  it  would  not  cut  much.  If  you  had  only  fifty  per  cent, 
of  air,  it  would  not  make  much  difference.  Some  roads,  if 
they  have  fifty  per  cent,  air,  they  leave  the  entire  control 
of  the  train  to  the  air.  A  train  is  not  properly  equipped  un- 
less it  has  air  brakes." 

It  is  not  necessary  to  further  quote  or  summarize  the  testi- 
mony. After  the  evidence  had  closed,  the  defendant  requested 
the  court  to  charge  the  jury  as  follows:  '  *The  court  instructs 
the  jury  that  the  plaintiffs  have  failed  to  show  a  right  to  re- 
cover in  this  case,  and  you  are  instructed  to  return  a  verdict 
for  the  defendant."  This  request  the  court  refused,  and  to 
this  action  of  the  court  **the  defendant  excepted,  for  the  rea- 
son that  the  plaintiffs  have  not  shown  that  the  engineer  in 
charge  of  the  train  which  hurt  the  child  failed  to  do  everything 
in  his  power,  consistent  with  the  safety  of  his  train  and  the 
crew  on  it,  to  stop  the  train  after  he  saw  the  child."     Where- 
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upon  the  court  charged  the  jury,  among  other  things,  as 
appears  in  the  assignment  of  errors,  which,  as  far  as  it  is 
necessary  to  notice,  is  as  follows  :  ** First.  The  court  erred 
in  refusing  to  give  the  following  charge,  which  was  requested 
by  the  defendant:  *The  court  instructs  the  jury  that  the 
plaintiffs  have  failed  to  show  a  right  to  recover  in  this  case, 
and  you  are  instructed  to  return  a  verdict  for  the  defendant.* 
Second.  The  court  erred  in  charging  the  jury  as  follows: 
*  While  the  railroad  company  has  the  right  to  use  this  track 
in  the  prosecution  of  its  business  as  a  common  carrier  of 
freight  and  passengers,  and  has  a  right  to  move  its  trains 
over  its  track  and  bridges,  yet,  at  the  same  time,  when  any- 
body is  upon  the  track,  either  man  or  child,  and  such  per- 
son is  in  a  perilous  position,  and  this  perilous  position 
is  discovered  by  the  servants  of  the  railway  com- 
pany operating  the  train,  these  servants  oj^erating  the  train 
must  use  such  care  and  caution  as  an  ordinarily  prudent  per- 
son would  exercise  to  stop  the  train  in  order  to  prevent 
injury  to  the  party  upon  the  track ;  and  in  this  behalf  the 
care  and  caution  an  ordinarily  prudent  person  would  use 
would  be  to  use  every  power  within  their  ability  and  means 
to  stop  the  train  in  order  that  injury  might  not  be  inflicted 
on  the  person  on  the  track  ;  and  if  they  fail  to  exercise  this 
care,  and  to  use  everj'  power  and  means  consistent  with  the 
safety  of  themselves  in  their  position  on  the  train,  and  by 
reason  of  the  failure  to  exercise  such  care  and  caution  the 
person  is  injured,  then  they  would  be  liable  for  any  damages 
sustained  or  loss  occasioned  by  reason  of  the  injury.  In  this 
case  you  are  charged  that  if  the  engineer  who  was  operating 
the  engine  discovered  plaintiffs*  child  upon  the  bridge,  then 
it  was  his  duty  to  use  such  care  to  prevent  injury  to  the  child 
as  a  reasonably  prudent  and  cautious  person  would  have 
used  under  similar  circumstances ;  and  in  this  respect  you 
are  charged  that  a  reasonably  prudent  and  cautious  person 
would  have  used  all  the  efforts  in  his  power  and  within  his 
means  and  ability,  consistent  whith  the  safety  of  those  on  the 
train  and  engine,  to  stop  the  train,  and  avoid  injury  to  the 
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child ;  and  if,  knowing  of  the  peril  of  the  child,  the  engineer 
failed  to  use  such  means  to  avoid  the  threatened  danger, 
then  he  was  guilty  of  negligence  directly  causing  such  injury 
to  the  child,  which  resulted  in  its  death,  and  the  defendant 
company  would  be  liable.  If,  however,  the  engineer,  after 
discovering  the  peril  of  the  child,  used  all  the  efforts  in  his 
power,  and  all  the  means  at  his  command,  consistent  with 
the  safety  of  those  on  the  engine  and  train,  to  stop  the  train, 
and  avoid  the  injury,  then  the  engineer  was  not  guilty  of 
negligence,  and  your  verdict  should  be  for  the  defendant. 
You  should  take  into  consideration  all  the  evidence  intro- 
duced in  all  its  phases,  and  attempt  to  ascertain  from  that  evi- 
dence and  surrounding  circumstances  whether  or  not  the 
engineer,  after  discovering  the  peril  of  the  child,  could  have,  by 
the  use  of  the  means  within  his  power,  stopped  his  engine  before 
inflicting  injury  on  the  child.  That  is  the  question  you  are 
called  on  to  determine  from  the  evidence  before  you.  If  you 
find  that  he  could  have  stopped  the  train  by  the  exercise  of 
such  care  as  I  have  indicated  to  you,  and  that  he  failed  to  do 
so,  and  by  reason  of  his  failure  and  neglect  to  do  so  this  child 
was  killed,  then  it  would  be  your  duty  to  find  for  the  plain- 
tiffs; but,  if  he  could  not  have  stopped  the  train  by  the 
exercise  of  the  power  and  means  at  his  command,  it  will  be 
your  duty  to  find  for  defendant.'  ''  To  this  portion  of  the 
charge,  when  given,  the  defendant  duly  excepted  * 'because  it 
is  conflicting,  and  calculated  to  confuse  the  jury.  It,  in  one 
part  of  it,  makes  the  defendant  liable  if  the  perilous  position 
of  the  child  was  discovered  by  the  servants  of  defendant  op- 
erating the  train,  and  requires  of  them  care  and  prudence,  etc. 
There  is  no  evidence  that  any  servant  but  the  engineer  saw 
the  child,  who  had  any  power  to  in  any  way  control  the 
train.  It  determines  what  a  prudent  man  would  do  under 
the  circumstances,  instead  of  leaving  that  to  the  jury.  In 
one  part  it  charges  that  the  engineer  should  do  anything  in 
his  power,  consistent  with  the  safety  of  the  crew,  and  does 
not  leave  him  the  right  to  act  with  reference  to  the  safety  of 
the  train  and  freight;  and,  in  event  the  servants  were  guilty 
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of  neglect  as  defined,  they  would  be  liable.  In  another  part 
of  the  charge  it  is  made  the  duty  of  the  engineer  to  stop  the 
train,  if  he  could  do  so  with  the  means  at  his  command, 
without  limiting  this  duty  to  the  safety  of  the  train  and 
crew.*' 

T,  y.  Freeman  and  R,  L.  Stennisy  for  plaintiff  in  error. 
Before  Pardee,  McCormick,  and  Shelby,  Circuit  Judges. 

McCoRMiCK,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

After  hearing  the  evidence,  the  court  below  practically 
withdrew  from  the  jury  all  the  issues  but  that  of  discovered 
peril,  submitting  only  the  question,  did  the  engineer  in 
charge  of  the  engine  which  hit  the  child  use  proper  care  to 
prevent  injuring  it,  after  he  discovered  its  peril?  and  the 
question  of  damages.     The  jury  found  for  the  plaintiffs  the 

sum  of  $750.  We  notice  only  the  second  of  the 
^wk^DeS-eo      crrors  assigned,  because  the  view  we  have  taken 

of  Oaro  in  .      , 

Btoppinu Train,  of  it  renders  it  necessary  to  reverse  the  judg- 
ment below,  and  on  another  trial  the  evidence 
may  be  materially  different.  In  that  portion  of  the  charge 
given  by  the  court  to  which  the  defendant  excepted,  and  on 
which  it  has  assigned  error,  the  trial  judge,  in  stating  the 
general  rule,  said : 

*'When  anybody  is  upon  the  track,  either  man  or  child, 
and  such  person  is  in  a  perilous  position,  and  this  perilous 
position  is  discovered  by  the  servants  of  the  railway  company 
operating  the  train,  these  servants  operating  the  train  must 
use  such  care  and  caution  as  an  ordinarily  prudent  person 
would  exercise  to  stop  the  train  in  order  to  prevent  injury  to 
the  party  on  the  track." 

Thus  far  the  rule  is  .stated  with  sufficient  accuracy,  but, 
without  coming  to  a  full  stop,  the  trial  judge  proceeded  to 
qualify  it  by  adding  : 

'*And  in  this  behalf  the  care  and  caution  an  ordinarily 
prudent  person  would  use  would  be  to  use  every  power 
within  their  ability  and  means  to  stop  the  train  in  order  that 


Am  &  Eng  AQCIDENT  ON  TRACK  747 

RCas 

Tfi^as  &  P.  Ry.  Co.  v.,  Harby 

injury  might  not  be  inflicted  on  the  person  on  the  track ;  and 
if  they  fail  to  exercise  this  care,  and  to  use  every  power  and 
means  consistent  with  the  safety  of  themselves  in  their 
position  on  the  train,  and  by  reason  of  the  failure  to  exercise 
such  care  and  caution  the  person  is  injured,  then  they  would 
be  liable  for  any  damage  sustained  or  loss  occasioned  by 
reason  of  the  injury.'* 

Thus  qualified,  the  rule  requires  the  use  of  a  degree  of  care 
much  beyond  * 'such  as  ordinarily  prudent  persons  would 
exercise,"  even  the  utmost  care  that  the  most  prudent 
persons  would  or  could  use.  Such  a  high  degree  of  care  is 
not  and  cannot  be  exacted  under  such  circumstances  of  cor- 
porations or  of  natural  persons,  because  it  could  not  be  met 
in  the  operating  of  the  character  and  amount  of  machinery 
used  and  necessary  to  be  used  in  railroad  transportation. 
As  was  said  by  the  circuit  court  of  appeals  for  the  Eighth 
circuit,  we  have  no  question  that  the*trial  court  had  in  mind 
the  true  rule  applicable  to  the  situation,  but,  unfortunately,  the 
form  in  which  the  instruction  was  given  would  not  convey 
the  proper  meaning  to  a  jury  composed  of  men  unskilled  in 
legal  phraseology.  Manufacturing  Co.  v,  Johnson,  32  C.  C. 
A.  309,  89  Fed.  677.  The  trial  court  probably  had  in  mind 
this  language,  used  by  the  supreme  court  of  Texas  in  a 
somewhat  similar  case  : 

**If  defendant,  through  the  parties  in  charge  of  the  engine, 
knew  of  Breadow's  peril  in  time  to  have  avoided  same,  such 
knowledge  imposed  upon  it  the  new  duty  of  using  every 
means  then  within  its  power,  consistent  with  the  safety  of 
the  engine,  to  avoid  running  him  down,  and  a  failure  so  to 
do  would  render  it  liable,  notwithstanding  he  may  have  been 
guilty  of  contributory  negligence  in  being  exposed  to  the 
peril.  This  new  duty  and  liability  for  its  breach  is  imposed, 
upon  principles  of  humanity  and  public  policy,  to  prevent 
what  would  otherwise  be,  as  far  as  civil  liability  is  concerned, 
the  licensed  destruction  of  persons  negligently  exposing 
themselves  to  peril/'  Railway  Co.  v,  Breadow,  90  Tex.  26, 
5  Am.    &  Eng.  R.  Cas.,  N.  S.,  483,  36  S.  W.  410. 
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It  is  to  be  considered  that  the  language  just  quoted  is  not 
addressed  as  an  instruction  to  a  jury,  but  to  trial  judges  and 
the  legal  profession.  It  is  to  be  observed,  also,  that  the 
using  of  * 'every  means  then  within  the  power  of  the  servants 
of  the  defendant**  is  subject  to  the  qualification  embraced  in 
the  further  language,  ''consistent  with  the  safety  of  the  en- 
gine.*' In  that  case  it  was  the  running  of  an  engine  alone 
which  inflicted  the  injury,  and  the  words  "consistent  with 
the  safety  of  the  engine,**  in  their  application  to  this  case, 
are  equivalent  to  the  words  "consistent  with  the  safety  of  the 
train,**  if  these  are  understood  to  embrace  the  engine,  the 
cars,  the  amount  and  character  of  freight,  and  the  persons 
on  the  train.  The  analogous  qualification  actually  given  in 
this  case  in  the  statement  of  the  general  proposition  is,  "con- 
sistent with  the  safety  of  themselves  in  their  position  on  the 
train.*' 

The  defect  which  we  are  attempting  to  point  out  was  not 
cured  or  rendered  less  misleading  and  hurtful 

Baxne— Same.  '^ 

when  the  judge  came  to  apply  his  general  prop- 
osition to  the  case  the  jury  were  considering.  Immediately, 
in  the  same  brief  paragraph,  without  the  interposition  of  a 
full  stop,  the  language  is  repeated: 

"And  in  this  respect  you  are  charged  that  a  reasonably 
prudent  and  cautious  person  would  have  used  all  the  efforts 
in  his  power  and  within  his  means  and  ability,  consistent 
with  the  safety  of  those  on  the  train  and  engine,  to  stop  the 
train.** 

Then,  in  the  next  sentence,  stating  the  matter  conversely, 
the  judge  says : 

"If,  however,  the  engineer,  after  discovering  the  peril  of 
the  child,  used  all  the  efforts  in  his  power,  and  all  the  means 
at  his  command,  consistent  with  the  safety  of  those  on  the 
engine  and  train,  to  stop  the  train,  and  avoid  the  injury,** 
etc., — still  clearly  limiting  the  qualification  of  the  duty  to 
use  all  the  means,  etc.,  alone  by  the  terms,  "consistent  with 
the  safety  of  those  on  the  engine  and  train.**  Then,  further 
on,  in  concluding  the  charge  on  this  subject,  the  judge  said  : 
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If  you  find  that  he  could  have  stopped  the  train  by  the 
exercise  of  such  care  as  I  have  indicated  to  you,  and  that  he 
failed  to  do  so,  and  by  reason  of  his  failure  and  neglect  to  do 
so  this  child  was  killed,  then  it  would  be  your  duty  to  find 
for  the  plaintiffs  ;  but,  if  he  could  not  have  stopped  the  train 
by  the  exercise  of  the  power  and  means  at  his  command,  it 
will  be  your  duty  to  find  for  defendant." 

In  the  opinion  of  the  supreme  court  of  Texas  from  which 
we  have  quoted  it  is  said  : 

**The  principle  [of  humanity],  however,  has  no  applica- 
tion in  the  absence  of  actual  knowledge  on  the  part  of  the 
person  inflicting  the  injury  of  the  peril  of  the  party  injured 
in  time  to  avoid  the  injury  by  the  use  of  the  means  and 
agencies  then  at  hand.  If  he  had  no  such  knowledge,  the 
new  duty  was  not  imposed,  though  it  be  clear  that  by  the 
exercise  of  reasonable  care  he  might  have  acquired  the  same. 
The  burden  of  proof  was  upon  the  plaintiff  in  this  case,  in 
order  to  recover  for  a  breach  of  such  new  duty,  to  establish, 
not  that  the  employees  might,  by  the  exercise  of  reasonable 
care,  have  acquired  such  knowledge,  but  that  they  actually 
possessed  it." 

In  this  case  there  is  an  utter  absence  of  proof  that  the 
engineer  saw  the  child  until  the  engine  was  within  a  train's 
length  of  the  bridge,  or  that  the  fireman  saw  it  until  just  as 
the  engine  got  to  the  bridge,  or  that  any  other  servant  of  the 
company  saw  it  before  it  received  the  fatal  injury.  There  is 
no  evidence  tending  to  show  that  the  brakes  and  sand  were 
not  applied  to  the  utmost  as  soon  as  the  child's  presence  on 
the  track  was  discovered.  On  the  contrary,  the  proof  is 
all  one  way,  and  conclusive,  that  both  of  these  means  were 
used  as  promptly  and  efficiently  as  was  possible.  The 
engine  was  not  reversed.  There  was  no  dispute  or  room  for 
question  about  what  was  done  and  what  was  not  done.  The 
very   substance    of   the     issue   was,   not  what 

Bame -Same- 
was      done     or     what     was      not      done,     but     Queutionfor 

Jury. 

whether    what    was    done    was    the    use    of 

such    care   and    caution  as    an   ordinarily   prudent   person 
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would  exercise  to  stop  the  train  in  order  to  prevent 
the  injury  to  the  party  on  the  track.  That  is  not  a  question 
of  law,  otherwise  the  trial  judge  would  not  have  submitted  it 
to  the  jury.  Further  than  this,  there  is  no  proof  tending  to 
show  that  the  engineer  could  have  done  anything  more  than 
he  did  do,  except  to  reverse  his  engine.  It  is  doubtless  true 
that  a  competent  engineer  in  charge  of  such  an  engine, 
pulling  such  a  train,  at  such  a  place,  and  exercising  the  care 
and  caution  of  an  ordinarily  prudent  person,  would  have 
used  every  power  within  his  ability  and  means  to  stop  the 
train,  consistent,  in  his  judgment,  with  the  safety  of  those 
on  the  engine  and  on  the  train,  and  of  the  train  and 
its  freight.  From  necessity,  it  was,  and  must  ever  be,  a 
question  for  enlightened  judgment  in  the  very  emergent 
time,  **What  means  of  those  within  my  reach  can  I  use  that 
are  consistent  with  my  own  safety,"  the  safety  of  other  persons 
on  the  engine  and  train,  and  the  safety  of  the  train  itself  and 
its  freight?  It  is  true  that  the  judgment  of  the  jury  is  the 
final  arbiter,  and  in  particular  cases  it  may  be  true  that  the 
defendant  is  liable  for  an  error  in  judgment  of  its  servant 
engineer.  The  engineer  says  that,  having  in  view  the 
grade  of  the  track,  the  weight  of  the  train,  its  speed, 
its  proximity  to  the  bridge  and  to  the  child  on  the  track, 
his  judgment  was  that  to  reverse  the  engine  would  not 
affect  the  speed  of  the  train  or  the  safety  of  the  child, 
but  that  it  would  tear  the  engine  all  to  pieces,  throw  her 
rods,  and  endanger  the  lives  of  all  on  the  train,  and  that 
he  could  not  stop  the  engine  by  any  means  in  the  world 
except  by  wrecking  it.  It  cannot  be  the  law  that  the 
defendant  or  its  servants  are  in  duty  bound  to  use  means 
that  will  cause  them  to  incur  such  extreme  hazards  on  the 
barest  possibility  of  being  thereby  able  to  prevent  running 
onto  a  person,  even  a  tender  infant,  whose  presence  on  the 
track  was  not  to  have  been  expected,  and  was  not  discovered 
until  the  case  presented  the  dire  alternative  of  a  fatal  injury 
to  the  child  or  the  most  serious  injury  to  the  train  and  those 
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thereon.  We  are  not  able  to  believe  that  the  jury  would 
or  could  have  found  as  a  fact  that  a  competent  engineer, 
using  the  care  and  caution  of  an  ordinarily  prudent  person, 
would  have  reversed  his  engine  under  the  circumstances 
and  conditions  shown  by  the  proof ;  or  that,  if  he  had  done 
so,  the  injury  to  the  child  would  have  been  thereby  prevented, 
if  they  had  not  been  misled  by  the  charge  of  the  court,  or 
by  their  misunderstanding  of  his  charge,  into  accepting  it 
as  matter  of  law,  binding  on  their  consciences  as  sworn 
jurors,  to  find  for  the  plaintiffs  because  the  engineer  did  not 
reverse  his  engine.  The  tone  of  the  instructions,  and  the 
reiteration  of  the  definition  of  that  care  which  a  person  of 
ordinary  prudence  would  use,  seems  to  us — as  we  think 
it  must  have  appeared  to  the  jury — to  express  that  the  judge's 
view  of  the  law  was  that  the  engineer  should  have  reversed 
his  engine.  We  are  far  from  deeming  it  our  duty  to  limit 
the  sound  discretion  of  the  trial  judge  in  using  large  freedom 
in  discussing  the  testimony  in  his  charge  to  the  jury.  It 
is  both  his  privilege  and  his  duty  to  do  so.  But  he  should 
at  the  same  time  take  care  to  inform  them  that  his  sugges- 
tions are  not  binding  on  them  as  matter  of  law;  that, 
however  high  may  be  their  regard  for  his  .  views  of  the 
evidence  in  a  case  like  this,  it  is  their  duty,  and  not  his,  to 
determine  from  all  the  facts  admitted  or  established  by  proof 
whether  the  care  and  caution  shown  to  have  been  used  was 
up  to  that  measure  which,  in  their  judgment,  a  person  of 
competent  skill  and  of  ordinary  caution  and  prudence,  placed 
in  the  engineer's  position,  would  have  exercised.  For  the 
error  in  the  charge  of  the  court  below,  the  judgment  must 
be  reversed,  and  the  case  is  remanded  to  the  circuit  court, 
with  instructions  to  grant  a  new  trial. 


752  DEATH  BY  WRONGFUL  ACT  ^f>^  ^^ 

(N8) 

Alabama  Mia*  R*  Co.  v,  Jones 


Alabama  Min.  R.  Co. 

V, 

Jones. 

{Supreme  Court  of  Alabama^  May  i6,  rSgg.) 

Death  of  Employee  in  Collision  between  Hand  Cars— Negligence — 
Question  for  Jury. — lo  an  action  again<^t  a  railroad  company  to 
recover  for  the  death  of  an  employee,  caused  by  the  collision  of  a 
handcar  with  a  hand  car  in  front  which  was  stopped  suddenly,  as 
they  were  crossing  a  trestle,  it  was  a  question  for  the  jury  whether 
it  was  negligence  on  the  part  of  defendant's  foreman  to  give  a 
signal  to  check  the  speed  of  the  hand  cars  to  the  crews  of  both  at 
the  same  time,  while  they  were  on  the  trestle  about  15  or  20  feet 
apart,  as  the  presumption  from  the  weight,  etc.,  of  the  cars  was 
that  one  could  be  checked  with  the  same  facility  as  the  other. 

Damages— Sufficiency  of  Evidence. — In  such  action  plaintifif  may 
have  been  entitled  to  recover  nominal  damages  although  the  evidence 
did  not  furnish  sufficient  data  for  a  verdict  to  be  rendered  in  any 
substantial  amount. 

Same — Same.* — Where  recovery  is  sought  of  the  amount  which 
deceased  would  have  expended  on  dependents  had  his  expectancy  of 
life  not  been  disappointed,  it  is  unnecessary  to  prove  more  than  that 
he  had  persons  who  would  have  been  distributees  had  he  left  an 
estate  dependent  on  him  for  support ;  and  the  amouut  he  contributed 
to  their  support,  and  there  is  no  legitimate  occasion  to  show  the 
ages  of  his  minor  children. 

Evidence. — Testimony  as  to  statements  made  by  a  witness  a  short 
time  after  the  accident  in  regard  to  his  knowledge  of  the  cause  of 
deceased's  fall  from  the  hand  car  were  admissible  as  tending  to  im- 
peach the  witness,  foundation  therefor  having  been  laid  by  ques- 
tions to  the   witness. 

Appeal  from  Shelby  county  circuit  court. 

Scott,  the  foreman  of  the  section  who  was  alleged  to  have 
been  in  charge  of  the  hand  cars  at  the  time  of  the  accident 

*See  note  at  end  of  case. 
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and  a  vice  principal  with  respect  to  deceased,  was  asked  on 
cross-examination  if  he  had  not  stated  to  Wil  ■       ^     .,  ^  ^ 

Case  Stated. 

Ham  Doak  and  Smith  Peoples,  at  Shelby,  that 
he  did  not  know  how  John  Jones  (the  deceased)  came  to  fall 
off  the  hand  car ;  and  Scott  testified  that  he  had  not  made- 
such  statement.  The  witnesses  William  Doak  and  Smith: 
Peoples  were  recalled  and  asked  if  Scott  did  not  state 
to  them  at  Shelby,  a  short  time  after  the  accident,, 
that  he  did  not  know  how  Jones  was  knocked  off.  And  eachi 
of  them  answered  that  Scott  did  make  such  statement.  De  - 
fendant  objected  to  this  testimony  upon  the  ground  that 
it  was  hearsay  evidence.  Among  the  charges  given 
by  the  court  at  the  plaintiff's  request  were  the  following : 
(4)  **If  the  jury  believe  from  the  evidence  that  Scott, 
the  section  boss  of  the  defendant,  ordered  the  section 
hands  to  run  the  two  hand  cars  across  the  bridge, 
and  that  said  section  hands,  in  compliance  of  said  order, 
started  across  the  bridge  with  said  hand  car,  one  following 
15  or  20  feet  behind  the  other,  and  that  while  on  the  trestle, 
after  crossing  the  bridge,  said  Scott  was  on  the  front'  car, 
and  made  a  sign  for  the  hands  on  said  car  to  stop  or  check 
up,  without  first  ordering  the  rear  car  to  check  up,  or  giving 
those  on  said  rear  car  sufficient  notice  of  his  intention  to  check 
up  the  front  car,  and  that  immediately,  as  soon  as  those  on 
the  rear  car  discovered  the  checking  of  the  front  car,  one  of 
the  hands  on  the  rear  car  suddenly  put  on  the  brake  of  said 
rear  car,  and  this  was  the  best  thing  to  do,  under  the  circum- 
stances, to  avoid  a  collision  between  the  two  cars,  and  that 
plaintiff's  intestate,  John  Jones,  was  on  said  rear  car  at  the 
time,  and  that  he  was  at  his  post  in  discharge  of  his  duty, 
beside  one  of  the  handles  of  the  lever,  with  his  hands  upon 
the  same,  working  it  in  order  to  propel  the  car,  and  that  said 
putting  on  of  brake  snatched  the  handles  out  of  his  hands, 
and  that  before  he  was  able  to  recover  it  the  rear  car  ran  into 
the  front  car,  and  thereby  threw  the  said  John  Jones  to  the 
ground,  and  killed  him,  and  that  the  said  John  Jones  did 
15  (N  s)  A  &  E  R  Cas— 48 
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nothing  which  contributed  proximately  to  his  death,   then 
they  should  find  for  the  plaintiff.'.'     (8)    **I£  the  jury  believe 
from  the  evidence  that  Scott,  the  section  boss  of  the  defend- 
ant, ordered  the  section  hands  to  run  the  two  hand  cars  across 
the  bridge,  and  immediately  behind  the  other,  and  that  said 
section  hands,  in  compliance  with  said  order,  started  across  the 
bridge  with  said  cars,  one  following  about  15  or  20  feet  behind 
the  other,  and  that  while   on  the  trestle,  after  crossing  the 
bridge,  and  while  said  cars  were  going  at  a  fast  rate  of  speed, 
one  about  10  to  20  feet  behind  the  other,  said  Scott  was  on 
the  front  car,  and  made  one  and  the  same  signal  for  both  cars 
to  check  up,  and  that  immediately  those  on  the  rear  car  did 
everything  in  their  power  to  check  their  car  in  time  to  avoid 
a  collision,  but  that  the  rear  car  did,  notwithstanding,  collide 
with  the  front  car,  and  that  thereby  the  said  John  Jones  was 
thrown  to  the   ground  below,  and   killed,  and   that   he   was 
guilty  of  no  negligence  which  contributed  proximately  to  his 
death,  then  the  jury   should  find  for  the  plaintiff."     Among 
the  charges  requested   by   defendant,  and  refused,  were  the 
following:     (5)  **  If  the  jury  believe  from  the  evidence  that 
the  two  hand  cars   were  run   across  the  bridge   over  Coosa 
river  at  a  rate  of  speed  that  was  safe,  and  that  Scott,  the  sec- 
tion foreman  in  charge  of  said  cars,  gave  the  signal  for  both 
to  slow  up  at  the  same  time,  that  then  they  must  find  for  the 
defendant."     (28)  * 'The  court  charges  the  jury   that,    where 
the  evidence  shows  the  entire  income  of  John  Jones  was  ex- 
pended on  himself  and  family,   then  the   amount   expended 
upon  himself  must  be  deducted  from  the  amount  he  earned, 
and  if  the  plaintiff   fails  to  show  how  much  was  expended 
upon  himself,. so  as  to  enable  the  jury  to   ascertain  with  rea- 
sonable  accuracy   what   was  spent  on  the  family,  that  they 
must  find  for  the   defendant."     (29)  "The  court  charges  the 
jury  that,  before  the  plaintiff  can  recover  in  this  cause,  the 
plaintiff  is  required  to  furnish  data  to  enable  the  jury  to  ascer- 
tain with  reasonable  accuracy  the  amount  plaintiff  is  entitled 
to  receive." 
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Thos.  G.  Jones y  for  appellant. 

Browne  &  Leeper  and  Longshore  &  Beaver s^  for  appellee. 

McClelt^an,  C.  J.     This  case  has  been  heretofore  in  this 
court,  and  is  reported  in  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  383, 
107  Ala.  400,  18  South.  30.     The  negligence  counted  on  in 
each  of  the  four  counts  of  the  complaint  was  that  of  Scott, 
the  foreman  of  the  section  crew  of  which  plaintiff's  intestate, 
John  Jones,  ^as  a  member.     The  first  and  third  counts  charge 
that  he  had  superintendence  intrusted   to  him  in  respect  of 
said  crew  and  their  duties  and  of  two  hand  cars  used  in  their 
work,  and  that  while  in  the  exercise  of  such  superintendence 
he  ordered  the  hand  cars  to  be  run  over  and  across  a  bridge 
spanning  Coosa  river  at  a  high  fate  of  speed,  the  one  follow- 
ing the  other  at  a  distance  of  from  15  to  20  feet,  and   that 
while  this  order  was  being  executed,  and  the  cars  were  thus 
being  run  across  the  bridge,  the  said  Scott,  being  on  the  front 
car,  negligently  and  carelessly  stopped  (first  count)  the  car 
on  which  he  was  riding,  without  notifying  those  on  the  rear 
car,  and  that  by  reaison  thereof  the  hindermost  car  ran  into 
the  front  car,  whereby  Jones  was  knocked  off;    and   (third 
count)  that  said  Scott  negligently  and  carelessly  suddenly 
checked   the   speed    of   said    front  car,    without    notifying 
those    on    the    rear    car,     and    that    in    consequence    the 
rear  car  collided   with  the  front   car,    whereby  Jones  was 
knocked  off,  and  killed.     The  second  and  fourth  counts  aver 
that  Scott  was  in  charge  and  control  of  the  front  car  in  cross- 
ing over  the  bridge,  and  that  (second  count)   he  negligently 
stopped  it,  and  (fourth  count)  negligently  checked  its  speed, 
without  notice  to  those  on  the  rear  car,  whereby  the  hinder - 
most  ran  into  and  collided  with  the  foremost  car,  knocking 
Jones  off,  and  killing  him.     The  general  issue  and  several 
pleas  of  contributory  negligence  were  pleaded.     The  fourth 
plea  is  as  follows:  * 'Defendant  says  that  plaintiff's  intestate 
contributed  proximately  to  his  own  injury  and  death  in  this : 
that  plaintiff's  intestate  was  a  section  hand,  and  that  it  was 
a  part  of  his  duty  to  propel  the  lever  car  upon  which  he  was 
riding  by  means  of  a  handle  or  lever,  and  that  it  was  his  duty 
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to  grasp  said  lever  with  one  or  both  hands  while  said  car  was 
moving,  and  defendant  avers  that  at  the  time  of  said  injury 
and  death  the  said  John  Jones,  intestate,  was  riding  on  the 
rear  end  of  a  hand  car  which  was  moving,  and  in  front  of 
which  and  near  to  it  was  another  moving  hand  car,  going  in 
the   same  direction,  yet,   notwithstanding  this,  said  Jones 
failed  to  grasp  or  hold  to  said  handle  or  lever  of  said  car,  but 
stood  at  the  rear  end  thereof,  and  was  negligently  and  care- 
lessly looking  up  and  down  the  river,  over  which  said  cars 
were  passing,  or  was  looking  backward  at  said  time,  without 
holding  onto  any  part  of  said  car,  or  to  the  handle  thereof » 
which  was  an  unsafe  and  dangerous  way  of  crossing   said 
trestle  and  river  on  a  moving  hand  car,  and  but  for  such  neg- 
ligent conduct  of  plaintiff's  intestate  said  injury  and  death 
would  not  have  happened.     Wherefore,  defendant  says  that 
plaintiff's  intestate  contributed  directly  and  proximately  to 
his  own  injury  and  death.*'     To  this  plea   plaintiff  replied 
**that  her  intestate  was  holding  to  said  handle,  and  continued 
to  so  hold  until  he  was  knocked  loose  by  the  sudden  putting 
on  of  the  brake  of  the  car  upon  which  he  was  riding,  which 
said  putting  on  of  said  brake  suddenly  had  become  necessary 
by  reason  of  the  sudden  stopping  of  the  car  in  front,  and  that 
immediately  after  his  hands  were  so  knocked  loose  by  the 
putting  on  of  said  brake,  and  before  he  had  time  to  recover 
his  hold  on  said  handle,  the  car  he  was  on  ran  into  the  car  in 
front,  by  reason  of  which  he  was  thrown  out  of  said  car  to 
the  ground  belpw,  and  killed;  and  she  denies  that  said  intes- 
tate was  guilty  of  any  such  contributory  negligence  as  would 
bar  the  defendant's  liability  for  his  death."     There  was  evi- 
dence tending  to  prove  the  averments  of  each  count  of  the 
complaint,   and    also    evidence   tending  to   disprove   them- 
Similarly  the  averments  of  the  special  pleas  found  lodgment 
in  the  tendencies  of  the  evidence,  and  there  was  other  testi- 
mony going  to  disprove  them.     And  there  was  evidence  both 
ways  on  the  allegations  of  the  replication  copied  above.     In 
short,  the  evidence  was  in  conflict  upon  every  issue  presented 
on  the  trial ;    and  the  court  very  properly  refused  to  give 
the  affirmative  charges  requested  by  the  defendant  on  the 
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whole  case,  and  upon  the  respective  counts  of  the  complaint. 
Many  special  instructions  were  given  for  plaintiff,  to  which 
exceptions  were  reserved,  and  refused  to  defendant,  and 
exceptions  likewise  reserved  to  said  refusals.  The  rulings  of 
the  court  on  these  charges  were  in  the  main  correct.  In  some 
particulars  they  were  erroneous,  and  to  these  only  will  we 
refer  specially. 

The  two  hand  cars  were  precisely  the  same  in  construc- 
tion, weight,  motive  power,  brakes,  and  all  other  appliances. 
They  were  manned  each  in  the  same  way,  and  by  the  same 
number  of  men.  They  were  going  across  the  bridge  at  the 
same  rate  of  speed,  and  at  least  15  or  20  feet  apart.  Presum- 
ably they  could  be  each  stopped  within  the  same  distance. 
Presumably,  also,  the  speed  of  each  could  be  controlled 
within  the  same  time,  and  graduated  in  the  same  degree 
within  any  given  time.  Presumably,  therefore,  a  signal 
given  at  the  same  moment  of  time,  indeed  the  same  signal,  to 
each  of  the  crews  to  check  the  speed  of  each,  could  be  obeyed 
at  and  in  the  same  time  by  each  crew,  and  the  speed  of  each 
would  thereby  be  reduced  to  the  same  extent,  so  that  the 
relative  distance  between  them  would  be  maintained,  and 
there  would  be  no  running  of  the  rear  car  onto  the  front 
car, — no  collision.  There  was  evidence  that  Scott  gave  the 
signal  to  check  the  speed  to  each  car  at  the  same  time  by 
the  same  motion  of  his  hands.  Upon  this  evidence  charge 
8,  given  for  plaintiff,  hypothesizes  negligence  on  the  part 
of  Scott,  as  matter  of  law.  This  was  clearly  erroneous. 
It  can  surely  not  be  said,  as  matter  of  law,  that  Scott 
acted  negligently  in  giving  the  signal  to  check  the  speed 
to  both  crews  at  the  same  time,  in  view  of  the  facts  referred 
to  above.  In  all  human  probability,  looking  at  the  situation 
from  Scott's  standpoint  at  the  time  he  gave  the 
signal,  the  cars   would   have  equally  lessened  Employee  in 

°  ^  -^  OoUifllon  between 

their  speed  until  they  stopped,  and  all  the  while  nSu«S?^ 
have  maintained  the  same  distance  apart  which  ji^.*  ""^ '*^'" 
separated   them   at   the  moment  the  signal  was 
given ;  and  that  they  did  not  maintain  this  distance  goes  to 


I 
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show  that  the  signal  was  not  given  to  each  of  the  crews  at 
the  same  time,  rather  than  to  show  that  the  signal,  if  so  given, 
was  negligently  given.  At  the  most,  the  plaintiff  was  only- 
entitled  to  have  the  question  as  to  whether  such  contem- 
poraneous signals  were  negligence  submitted  to  the  jury,  and 
we  make  this  concession  more  on  account  of  the  former 
opinion  in  this  case  than  otherwise.  The  effect  of  this 
instruction  was  to  take  the  question  away,  from  the  jury, 
and  to  declare,  as  matter  of  law,  that  the  giving  of  the  signal 
to  both  crews  at  the  same  time  was  negligence.  The  court 
erred  in  giving  this  charge.  Charge  5,  refused  to  defendant, 
declared,  as  matter  of  law,  that  the  giving  of 'the  signal  to 
slow  up   to  both  crews  at  the  same  time  was  not  negligence. 

Influenced  largely  by  the  former  decision,  we 
ciency  of  hold   that  this   charge  was  well  refused.     And 

Evidence.  ^ 

charge  4,  given  for  the  plaintiff,  is  faulty  in  that 
it  assumes,  as  matter  of  law,  that  Scott  should  have  first 
directed  the  crew  of  the  rear  car  to  slacken  its  speed  before 
giving  a  like  signal  to  the  crew  of  the  front  car.  The  evi- 
dence did  not,  in  our  opinion,  furnish  sufficient  data  for  a 
verdict  to  be  rendered  in  any  substantial  amount.  Notwith- 
standing this,  however,  plaintiff  might  have  been  entitled  to 
nominal  damages.  Hence  charges  28  and  29  were  properly 
refused . 

It  is  unnecessary,  where  recovery  is  sought  of  the  amount 
which  deceased  would  have  expended  on  dependents  had  his 
expectancy  of  life  not  been  disappointed,  to  prove  more  than 

that  he  had  persons  who  would  have  been  dis- 

Same— Same.  '^ 

tributees  had  he  left  an  estate  dependent  on  him 
for  support,  and  the  amount  he  contributed  to  their  support; 
and  there  is  no  legitimate  occasion  to  show  the  ages  of  his 
Evidence  minor  children.     The  testimony  of  Doak   and 

Peoples  as  to  the  statement  made  by  Scott  was 
properly  received,  as  tending  to  impeach  the  latter  as  a  wit- 
ness ;  predicate  therefor  having  been  laid  by  questions  to 
Scott.     The  rulings  of  the  court  reserved  for  our  consideration 
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to  which  we  have  not  referred  have  been  considered  by  us, 
and  found   to  be  free  from  error.     Reversed  and  remanded. 

NOTE. 

Death  by  Wrongful  Act — Evidence  of  Number  and  Ages  of 
Children. — The  number  and  ag-es  of  the  surviving  children  may  be 
shown  in  an  action  by  a  wife  to  recover  for  her  husband's  death. 
Felton  V,  Spiro  (C.  C.  A.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  865,  and 
noU,  p.  866  ;  Alabama  Min.  R.  Co.  v.  Jones  (Ala.),  8  Am.  &  Eng. 
R.  Cas.,  N.  S.,  383  ;  Boeder  v,  St.  Lrouis,  etc.,  R.  Co.,  100  Mo.  673,  18 
Am.  St.  Rep.  724  ;  Chilton  v.  Union  Pac.  R.  Co.,  8  Utah  47,  54  Am. 
&  Eng.  R.  Cas.  99,  no^e;  Irouisville,  etc.,  R.  Co.  v.  Mahony,  7  Bush 
(Ky.)  235  ;  Atchison,  etc.,  R.  Co.  v.  Wilson,  48  Fed.  Rep.  57,4  U.  S. 
App.  25  ;  Schlereth  v.  Missouri  Pac.  R.  Co.,  115  Mo.  87,  21 S.  W.  Rep. 
1110 ;  Tetherow  v.  St.  Joseph,  etc.,  R.  Co.,  98  Mo.  74,  14  Am.  St.  Rep. 
617 ;  Mackey  v.  Baltimore,  etc.,  R.  Co.,  19  D.  C.  282  ;  Haehl  v. 
Wabash  R.  Co.,  119  Mo.  325  ;  Abbot  v.  McCadden,  81  Wis.  563,  29 
Am.  St.  Rep.  910  ;  Pool  v.  Southern  Pac.  Co.,  7  Utah  303  ;  Baltimore, 
etc.,R.  Co.  V,  Sherman,  30  Gratt.  (Va.)  602;  Breckenfekler  v.  Lake 
Shore,  etc.,  R.  Co.,  79  Mich.  560;  Spiro  v.  Felton,  73  Fed.  Rep.  91 
(Tenn.  Statute). 


Chicago,  B.  &  Q.  R.  Co. 

V, 

Bond. 

[Supreme  Court  of  Nebraska,  April  6,  i8gg,) 

Action  for  Wrongful  Death— Pleading.*— In  an  action  for  damages 
under  the  provisions  of  chapter  21,  Comp.  St.,  a  petition  is  fatally 
defective  which  discloses  no  survivor  entitled  by  law  to  support  by 
the  person  deceased,  and  in  which,  with  reference  to  such  survivor 
as  is  described,  there  is  no  averment  of  pecuniary  injury.  Railroad 
Co.  V.  Van  Buskirk  (filed  March  8,  1899)  78  N.  W.  514,  approved  and 
followed. 

(Syllabus  by  the  Court.) 

Error  by  defendant  to  Dundy  county  district  court.  Re- 
versed, 


•See  3  Rap.  &  Mack's  Dig.  792,  et  seq. 
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W,  S,  Mor/an,  J,  W.  DeweesCy  and  /^  E.  Bishops  for 
plaintifi  in  error. 

J.  W,  James  and  Seih  F,  Crews y  for  defendant  in  error. 

Harrison,  C.  J.  In  this  action,  instituted  in  the  district 
court  of  Dundy  county,  it  was  alleged  that  the  death  of  Maud 
Bond  had  been  caused  by  reason  of  the  carelessness  and 
negligence  of  the  plaintiff  in  error,  and  the  defendant  in 
•error  had  been  duly  appointed  administrator  of  the  estate  of 
the  deceased  person.  In  the  petition  there  appeared  the 
following  statement  relative  to  damages:  **The  said  Maud 
3ond  had  neither  husband  nor  children,  but  left  William. 
H.  Bond  and  Sarah  C.  Bond,  her  parents,  and  Susan 
C  Bond,  John  W.  Bond,  Clarence  £.  Bond,  Jessie  Bond, 
Mamie  Bond,  and  Herman  L.  Bond,  brothers  and  sisters, 
who  are  heirs  at  law  and  next  of  kin,  who  have  been 
damaged  in  the  sum  of  $5,000."  Issues  were  joined,  and, 
as  the  result  of  a  trial,  judgment  was  rendered  against  the 
company;  and  for  it  there  has  been  presented  to  this  court  a 
petition  in  error. 

The  contention  is  that  the  averment  of  the  petition  in  regard 
to  damages  was  insufficient.  A  suit  which  was  predicated 
upon  the  same  facts  and  circumstances  was  commenced  and 
tried  in  the  district  court  of  Dundy  county,  with  a  like  termi- 
nation. The  language  of  the  petition  in  that  case  on  the 
subject  of  damages  did  not  differ,  in  effect,  from  the  one  in 
the  case  at  bar.  That  case  was  removed  to  this  court  by 
petition  in  error,  and  the  same  question  of  the  sufficiency  of 
the  plaintiff's  pleading  was  raised  as  in  this.  It  was  therein 
determined  that  in  an  action,  as  was  that,  under  the  provisions 
of  chapter  21  of  the  Compiled  Statutes,  the  statutory  law  in  re- 
spect to  damages  for  death  of  a  person  caused  by  a  wrongful  act, 
neglect,  or  default,  a  petition  was  wholly  insufficient  in  which 
there  was  not  shown  to  be  a  party  survivor  who  was  dei:)end- 
ent  upon,  or  legally  entitled  to  support  by,  the  person  whose 
death  had  been  so  caused,  if  there  was  also  in  the  pleading  a 
lack  of  statement  of  pecuniary  injury  to  the  persons  therein 
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alleged  as  survivors.  Railroad  Co.  v.  Van  Buskirk  (filed 
March  8,  1899)  78  N.  W.  514.  See,  also,  City  of  Friend  v. 
Burleigh,  53  Neb.  674, 74  N.  W.  50.  A  re-examination  of  the 
matter  has  produced  no  change  in  our  views  on  the  subject 
of  the  sufficiency  of  the  statement  which  was  attacked  in 
each  case,  and  it  follows  that  the  judgment  must  be  reversed. 
R.eversed  and  remanded. 


Clune 

V. 

Ristine. 

( Circuit  Court  of  Appeals,  Eighth  Circuit ,  May  /,  i8g^, ) 

Rock  Falling  upon  Track— Death  of  Engineer — Negligence — 
Question  for  Jury. — In  an  action  for  the  death  of  an  engineer, 
caused  by  his  engine  coming  in  contact  with  a  rock  which  had 
fallen  upon  the  track  from  an  artificial  slope  made  on  the  side  of  a 
canon  in  grading  the  roadbed,  it  appeared,  that  defendant  was 
chargeable  with  notice  that  the  rock  was  a  loose  rock,  and  embedded 
in  slide  or  wash,  and  of  enormous  weight,  and  jutted  out  a  few  feet 
from  the  face  of  the  slope  ;  that  the  track  through  the  canon  was 
not  patrolled  at  night ;  that  no  special  examination  had  ever  been 
made  of  the  rock,  except  such  visual  examination  as  could  be  made 
by  an  inspector  or  engineer  while  on  a  moving  train  ;  that  there 
had  been  no  unusual  storm  or  flood  or  seismic  disturbance  of  any 
kind,  either  on  the  night  of  the  accident  or  for  some  time  previously  ; 
that  the  night  at  the  time  of  the  accident,  was  not  very  dark,  but 
the  headlight,  for  some  cause,  was  not  burning  as  brilliantly  as 
usual ;  and  that  deceased  was  at  his  post  when  the  accident  occurred, 
and  saw  the  rock  a  moment  or  so  before  the  collision,  and  signaled 
for  brakes,  but  not  in  time  to  prevent  the  disaster.  Held,  that  it  was 
error  to  direct  for  defendant,  as  whether  ordinary  care  had  been 
exercised  to  keep  the  track  and  roadbed  in  a  reasonably  safe  con- 
dition for  the  passage  of  trains  was  a  question  for  the  jury. 

Mitigation  of  Damages — Life  Insurance.* — In  such  action,  it  was 
error  to  permit  defendant  to  prove,  in  order  to  mitigate  damages, 

♦See  Tyler  S.  E^.  Railway  Co.  v.  Raseberry,  3  Am.  <&  E^ng.  R. 
Cas.,  N.  S.,  376,  and  note,  380. 
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that  plaintiff,  the  mother  of  deceased,  had  collected  insurance  on  his 
life,  as  defendant  was  not  entitled,  on  that  account,  to  have  the 
damag'es  reduced. 

Error  by  plaintiff  to  the  circuit  court  of  the  United  States 
for  the  district  of  Colorado.     Reversed. 

Edmund  F,  Richardson  (  Thomas  M,  Patterson  and  Horace 
N,  Hawkins,  on  the  brief),  for  plaintiff  in  error. 

Henry  T.  Rogers  {Lucius  M,  Cuthbert^  Daniel  B,  Ellis ^ 
and  George  C.  Preston,  on  the  brief),  for  defendant  in  error. 

Before  Cai,dwei.l,  Sanborn,  and  Thayer,  Circuit  Judges. 

Thayer,  Circuit  Judge.  This  record  presents  the  general 
question  whether  a  peremptory  instruction  to  return  a  verdict 
in  favor  of  George  W.  Ristine,  receiver  of  the  Colorado  Mid- 

casestatecL         ^^°^  Railroad  Company,  the  defendant  in  error 

and  the  defendant  below,  was  properly  given. 
At  the  conclusion  of  the  plaintiff's  testimony  the  facts  which 
had  then  been  established  were  substantially  as  follows  :  On 
August  21,  1894,  J.  B.  Blocker,  who  was  the  son  of  Mary  E. 
Clune,  the  plaintiff  in  error,  and  the  plaintiff  below,  was 
employed  as  a  railroad  engineer,  and  was  engaged  in  running 
freight  trains  over  the  railroad  of  the  Colorado  Midland  Rail- 
road Company,  between  Colorado  City  and  Leadville,  Colo. 
On  the  night  of  that  day,  as  he  was  running  his  train  through 
Eleven  Mile  canon,  which  is  some  distance  west  of  Florence, 
Colo.,  and  had  proceeded  up  the  canon  about  eight  miles,  his 
engine  came  in  contact  with  a  large  rock  that  had  slid  down 
upon  the  track  from  the  slope  on  the  south  side  of  the  track 
in  which  it  had  been  embedded,  the  result  being  that  the 
engine  was  overturned,  and  the  plaintiff's  son  was  instantly 
killed.  The  rock  in  question  was  a  granite  boulder  from  22 
to  25  feet  long,  and  was  found  to  be  from  5  to  6  feet  high, 
when  it  landed  upon  the  track,  and  weighed  many  tons.  The 
mountain  on  the  south  side  of  the  track  abreast  of  where  the 
accident  occurred  rose  at  a  sharp  angle  to  the  height  of  about 
one  thousand  feet,  and  the  foot  of  the  mountain  had  been 
scored  away  so  as  to  form  a  berm,  or  shoulder,  on  which  to 
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lay  the  track.  The  river  or  stream  which  flowed  through  the 
canon  was  on  the  north  side  of  the  track,  and  immediately 
adjacent  thereto.  The  grading  that  had  been  done  at  the  foot 
of  the  mountain  on  the  south  side  of  the  stream  to  form  the 
roadbed  was  through  a  formation  known  as  **slide"  or 
**wash,"  and  consisted  of  boulders  of  various  kinds  embedded 
in  clay  or  gravel.  The  rock  which  occasioned  the  accident 
slid  out  of  the  slope  at  the  south  side  of  the  track,  which  had 
been  made  when  the  grading  was  done.  This  slope  lay  at  an 
angle  of  about  45  degrees.  The  bottom  of  the  rock  as  it  lay 
in  the  slope  before  it  moved  was  from  20  to  30  feet  from  the 
track,  according  to  the  testimony  of  the  plaintiff's  witnesses, 
and  at  a  height  vertically  of  about  6  or  7  feet  above  the  track. 
In  its  descent  it  pushed  out  of  place  the  track,  which  was  there 
laid  on  a  fill.  It  had  rained  a  very  little  on  the  night  of  the 
accident  as  the  train  left  Florence,  but  there  had  been  no 
unusual  storm  or  flood  or  seismic  disturbance  of  any  kind, 
either  that  night  or  for  some  time  previously.  The  night  of  the 
accident  was  not  unusually  dark.  The  moon  appears  to  have 
shone  at  intervals,  but  at  the  place  where  the  accident  occurred 
the  track  lay  in  the  shadow  of  the  mountain,  which  made  it 
difficult  to  see.  The  headlight  of  the  engine,  for  some  reason, 
had  not  burned  very  brilliantly  on  the  night  of  the  accident. 
The  deceased  was  at  his  post  when  the  accident  occurred,  and 
saw  the  rock  a  moment  or  so  before  the  collision,  and  signaled 
for  brakes,  but  not  in  time  to  prevent  the  disaster. 

The  defendant  did  not  demur  to  the  case  which  was  made 
by  the  plaintiff's  testimony,  but  introduced  further  evidence, 
which  was  to  the  following  effect  :  The  railroad  in  question 
had  been  in  operation  about  eight  or  nine  years  previous  to 
the  accident.  After  the  contractors  who  constructed  the 
road  turned  it  over  to  the  Colorado  Midland  Railroad  Com- 
pany, that  company  sent  a  gang  of  men  into  Eleven  Mile 
canon  to  dress  up  the  track  through  the  canon  and  flatten 
the  slopes.  They  left  the  particular  slope  where  the  accident 
occurred  at  an  angle  of  about  45  degrees,  which  was  deemed 
safe.     No  special  examination  had  ever  been   made   of   the 
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rock  which  eventually  slid  out  of  place,  to  ascertain  if  it  was 
safe,  except  such  visual  examination  as  could  be  mad^  by  an 
inspector  or  engineer  traveling  through  the  canon  on  a  mov  - 
ing  train  or  hand  car.  To  an  inspector  thus  traveling  through 
the  canon  and  viewing  the  rock  in  question,  it  extended 
lengthwise  of  the  cut  about  22  feet  and  up  the  slope  about  16 
feet.  It  was  nearly  half  as  large  as  a  freight  car,  and  the  lower 
edge  of  the  rock  nearest  to  the  track  seemed  to  have  a  bear- 
ing on  other  broken  rock.  From  its  bottom  or  lower  edge 
the  rock  appears  to  have  formed  the  face  of  the  slope  to  the 
height  of  16  feet,  but  it  jutted  out  therefrom  a  few  feet.  At 
its  lowest  point  it  was  5  or  6  feet  higher  than  the  track,  and 
from  10  to  20  feet  distant  therefrom.  Its  weight  was  about 
210  tons,  and  the  soil  in  which  it  was  embedded  was  known 
to  be  **wash"  from  the  mountain.  When  the  rock  slid  out  of 
place  on  the  night  of  the  accident,  it  was  found  to  be  wedge- 
shaped  ;  that  is  to  say,  the  under  side  of  the  rock  upon  which 
it  rested  was  not  flat,  but  inclined  upwards  to  some  extent,  so 
that  it  would  more  readily  slide  out  of  place.  The  chief 
engineer  of  the  railroad,  who  had  been  through  the  canon  as 
often  as  six  times  a  month  for  several  years  prior  to  the  acci- 
dent, and  had  made  a  visual  examination  of  the  road  on 
such  occasions,  testified,  in  substance,  that  he  had  seen 
nothing  at  the  place  of  the  accident  which  led  him  to  believe 
that  the  rock  in  question  was  insecure.  Another  witness 
testified,  in  substance,  that  it  would  have  been  impossible 
to  tell  whether  the  rock  was  insecure  by  sounding  it  with  a 
hammer,  owing  to  its  great  size,  and  that  its  peculiar  wedge 
shape  was  not  manifest  until  it  had  slid  out  of  place.  The 
testimony  for  the  receiver  further  showed  that  about  August 
1,  1894,  he  had  withdrawn  the  night  track  walkers  from 
Eleven  Mile  canon,  and  that  from  that  time  forward  until 
after  the  accident  occurred,  the  canon  was  not  patrolled  but 
once  a  day,  and  then  by  daylight.  This  was  because  the 
rainy  season  was  supposed  to  be  over,  and  a  night  patrol 
was  not  deemed  necessary. 

Upon  this  showing  the  trial  court  directed  a  verdict  for  the 
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defendant,  holding,  apparently,  that  the  facts  heretofore 
recited  could  not  give  rise  to  any  difference  of  opinion,  and 
that  all  reasonable   men   would,   of   necessity,  „   ^«,„ 

"^       Rock  FaUlnff 

agree  that  the    defendant    was    without    fault.  SS!5?S^£Si- 
We  are  not  able  to  concur  in   that   view  of  the  Senc^ue«uon 

for  Jury. 

case.  It  is  an  elementary  rule  that  a  railroad 
compaqy  is  under  an  obligation,  both  to  its  employees  and 
to  the  traveling  public,  to  exercise  ordinary  care  both  in  the 
construction  and  maintenance  of  its  track  and  roadbed,  to  the 
end  that  they  may  be  reasonably  safe  for  the  passage  of  trains  ; 
and  the  proper  discharge  of  that  obligation  makes  it  the 
duty  of  a  railroad  company  to  be  observant  of  all  objects  in 
close  proximity  to  its  track,  which  in  the  ordinary  course  of 
events  may  impair  its  safety.  If  rocks  overhafag  its  track,  or 
loose  rock  is  embedded  in  the  slopes  of  cuts  through  which 
its  track  runs,  in  such  a  position  that  they  may  be  displaced 
by  the  ordinary  action  of  the  elements,  and  precipitated  upon 
its  track,  it  should  either  remove  them,  or  take  other  adequate 
precautions  to  guard  against  the  danger,  and  render  its 
track  reasonably  safe.  In  the  case  in  hand  we  are  unable 
to  saj'  that  all  reasonable  men,  listening  to  the  evidence 
which  was  adduced  at  the  trial,  would  have  concluded  that 
the  receiver  had  performed  his  full  duty  with  respect  to  caring 
for  the  safety  of  the  track  intrusted  to  his  charge,  and  was 
not  chargeable  with  any  negligence.  The  rock  which  occa- 
sioned the  accident  was  known  to  be  a  loose  rock.  It  was 
also  known  to  be  embedded  in  slide  or  wash  on  the  face  of 
a  steep  slope,  and  that  it  was  of  enormous  weight.  If  it  did 
not  rest  upon  a  secure  foundation,  it  was  certain  to  fall 
sooner  or  later,  and  in  its  descent  was  sure  to  wreck  the 
track,  and  might  occasion  great  loss,  both  of  life  and  property. 
Besides,  the  continuous  action  of  frost  and  floods,  and  the 
vibration  caused  by  moving  trains,  would  have  a  tendency  to 
render  it  more  insecure  each  year  unless  it  rested  upon  a 
rock  foundation.  In  view  of  these  considerations,  and  in 
view  of  the  fact  that  the  evidence  showed  that  the  track 
through  the  canon  was  not  patrolled  at  night,  although  trains 


766  DEATH  BY  WRONGFUL  ACT  ^ol  XV 

(NS) 

Clune  V.  Ristiiie 

ran  at  night  as  well  as  by  day,  it  is  very  probable,  we  think, 
that  many  persons  would  have  reached  the  conclusion  that 
in  the  exercise  of  ordinary  care  the  defendant  should  have 
taken  the  precaution  to  have  ascertained  with  greater 
certainty  upon  what  sort  of  a  foundation  the  rock  rested,  and 
should  not  have  trusted  to  a  visual  examination,  made  hastily 
and  at  intervals  from  the  platform  or  window  of  a  moving 
train.  It  is  manifest  from  what  was  discovered  when  the 
rock  slipped  from  its  place  that  the  defendant  would  have 
been  guilty  of  gross  carelessness  if  the  true  nature  of  its 
foundation  had  been  known  prior  to  the  accident,  and  it  had 
been  allowed  to  remain  in  the  slope  unsupported.  Inasmuch 
as  a  demurrer  to  the  evidence  was  not  interposed  at  the 
conclusion  of  the  plaintiff's  evidence,  the  case  seems  to  have 
been  tried  below,  both  by  the  court  and  counsel,  upon  the 
theory  that  the  fall  of  the  rock  from  a  position  in  close 
proximity  to  the  track,  without  any  immediate  cause  except 
its  own  weight,  would,  in  itself,  Warrant  an  inference  of 
negligence.  The  receiver  accordingly  introduced  testimony, 
as  above  stated,  to  rebut  such  inference,  and  to  show  from 
the  appearance  of  the  rock  while  in  place  that  his  servants 
and  agents  had  not  been  guilty  of  any  negligence. 
But  whether  the  testimony  thus  offered  in  behalf  of 
the  receiver  was  entirely  trustworthy,  and  whether,  if  in 
all  respects  true,  it  showed  the  exercise  of  ordinary  care, 
and  absolved  the  receiver  from  all  blame,  were  each  questions 
for  the  jury.  In  a  given  case  it  is  generally  the  province  of 
the  jury  to  decide,  in  the  light  of  their  knowledge  and  ex- 
perience, whether  ordinary  care  has  been  exercised,  since 
ordinary  care  is  that  degree  of  circumspection  which  persons 
of  average  prudence  and  intelligence  would  usually  exercise 
under  like  circumstances.  In  a  certain  class  of  negligence 
cases  the  standard  of  duty  has  been  so  well  defined  and 
established  by  judicial  decisions  that  a  court  is  entitled  to 
declare  that  a  given  act  or  series  of  acts  do  or  do  not  amount 
to  culpable  negligence.  But  we  are  of  opinion  that  the  case 
at  bar  does  not  fall  within  the  latter  class  of  cases,  and  that 
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it  was  the  province  of  the  jury  to  decide  the  questions  above 
indicated. 

On  the  trial  of  the  case  the  plaintiff  seems  to  have  claimed 
that  on  the  night  of  the  accident  there  was  some  defect  in  the 
headlight  of  the  locomotive,  or  in  the  oil  which  was  being 
used,  by  reason  of  which  fact  it  did  not  give  the  usual  amount 
of  light,  and  in  that  way  contributed  to  some  extent  to  the 
accident.  But,  as  that  branch  of  the  case  was  not  discussed 
on  the  oral  argument,  and  as  the  assignments  of  error  pred- 
icated thereon  were  practically  abandoned,  we  do  not  con- 
sider it  necessary  to  notice  them,  and  shall  refrain  from  doing 
so. 

In  the  course  of  the  trial  the  court  permitted  the  defendant 
to  prove,  by  way  of  mitigating  the  damages  which  the  plain- 
tiff might  recover,  that  she   had  collected  from  an  insurance 
company,  after  the  death  of  her  son,  the  sum  of 
about  $2,000,  and  for  that  reason  was  not  en-  ^^SS^-usb 
titled  to  recover  to  the  full  extent  of  her  loss. 
An  exception  was  taken  to  the  admission  of  such  evidence. 
We  think  that  the  testimony  should  have  been  excluded,  and 
that  the  objection   thereto  was  well  taken.     When  an  action 
is  brought  against  a  wrongdoer,  he  is  not  entitled  to  have  the 
damages  consequent  upon  the  commission  of  his  wrongful  act 
reduced  by  proving  that  the  plaintiff  has  received  compensa  - 
tion  for  the  loss  from  a  collateral  source  wholly  independent 
of  himself.     This  doctrine  is  well  established  by  the  author- 
ities, and  is  applicable  to  the  case  in  hand.     Suth.  Dam.  (2d 
Ed.)  §  158,  and  cases  there  cited.     On  the  second  trial  the 
evidence  complained  of  should  be  excluded.     The  judgment 
below  is  accordingly  reversed,  and  the  case  is  remanded  for  a 
new  trial. 

Sanborn,  Circuit  Judge  (dissenting).  I  am  unable  to  re- 
sist the  conclusion  that  there  is  no  evidence  in  this  case  of 
any  negligence  on  the  part  of  the  receiver.  The  test  of 
absence  of  ordinary  care  here  is :  Would  a  man  of  usual 
prudence  and  sagacity  have  anticipated,  and  have  taken  steps 
to-  guard  against,  the  fall  of  this  rock,  under  all  the  circum- 
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stances  of  this  case?  The  rock  which  slid  upon  the  track 
was  half  as  larg^e  as  a  car.  It  was  so  embedded  in  the  side 
of  the  mountain  that  it  was  visible  only  to  the  extent  of  18 
inches.  No  ordinary  inspection  or  test  by  the  use  of  ham - 
mer  or  bar  could  determine  that  it  would  ever  fall.  The  rail- 
road had  been  constructed  ei^ht  years  before  this  accident 
occurred,  and  no  cutting  or  grading  or  change  in  the  face  of 
the  mountain  about  the  rock  had  been  made  during  all  this 
time.  No  flood,  storm,  or  other  disturbance  of  the  earth  or 
of  the  elements  occurred  shortly  before  its  fall,  which  might 
have  caused  it.  A  state  of  things  once  proved  to  exist  is 
presumed  to  continue.  When  the  face  of  a  mountain  is 
changed  by  grading,  cutting,  or  filling,  a  duty  of  watchful- 
ness and  care  is  imposed  during  the  first  few  months  there- 
after in  order  to  guard  against  the  natural  effects  of  such  acts. 
But  the  longer  a  rock  or  a  mountain  side  remains  in  the  same 
position  and  condition,  the  less  becomes  the  need,  and  hence 
the  duty,  of  watchfulness,  until  finally  the  probability  that 
they  will  not  move  or  change  in  the  absence  or  some  warning, 
and  of  some  active  and  apparent  cause,  becomes  conclusive. 
This  rock  had  remained  embedded  in  the  mountain  side  un- 
moved through  the  storms  and  changing  seasons  of  eight 
years  after  the  railroad  was  built  and  the  grading  done  about 
it,  and  I  have  been  forced  to  the  same  conclusion  as  the  trial 
judge  that  a  man  of  ordinary  prudence  would  not  have  antic- 
ipated that  it  would  fall  without  apparent  cause  or  warning, 
and  would  not  have  taken  any  steps  to  fasten  it  in  its  posi  - 
tion,  or  to  inspect  it  more  carefully  than  the  receiver  did. 
An  injury  that  could  not  have  been  foreseen  or  reasonably 
anticipated  as  the  probable  result  of  an  act  or  omission  lays 
no  foundation  for  an  action  (Railway  Co.  v,  Elliott,  12  U.  S. 
App.  381,  386,  5  C.  C.  A.  347,  350,  and  55  Fed.  949,  952), 
and  it  seems  to  me  that  there  was  no  human  probability  that 
this  rock  would  slide  from  its  mountain  bed  after  it  had  re- 
mained in  the  same  situation  for  eight  years,  and  that  no 
man  could  have  anticipated  its  fall  as  the  natural  or  probable 
result  of  a  failure  to  inspect  or  secure  it. 
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Arcata  &  M.  R.  R.  Co. 

{Supreme  Court  of  California^  fuly  /^,  rSgg,) 

Wrongful  Death — Action  by  Collateral  Heirs — Damages.* — In  an 
action  under  the  statutes  of  California  for  wrongful  death  by  col- 
lateral heirs,  plaintifiFs  must  prove  probable  pecuniary  loss,  or  their 
recovery  will  be  limited  to  nominal  damages. 

Appeal  by  defendant  from  Humboldt  county  superior 
court.     Reversed. 

Buck  &  Cutler  and  Chamberlain  &  Wheeler  y  for  appellant. 
Frank  McGowan  and  Mahan  &  Mahan,  for  respondents. 

Temple,  J.  This  is  an  appeal  from  a  judgment  and  from 
an  order  refusing  a  new  trial.  The  suit  was  brought  by  a 
sister  and  two  brothers  of  George  W.  Burk  to  recover  damages 
for  his  death,  which  was  caused  by  the  negligence  of  the 
defendant.  The  plaintiffs  are  all  adults,  and  the  deceased,, 
at  the  time  of  his  death,  was  34  years  old.  It  was  admitted 
that  he  was  in  good  health,  a  competent  and  reliable  locomo- 
tive engineer,  in  the  receipt  of  monthly  wages  in  the  sum  of 
$75,  and  was  well  inured  to  his  work.  He  had  never  been 
married,  and  was  boarding  with  one  of  his  brothers  imme- 
diately before  the  accident,  and  was  on  friendly  terms  with 
plaintiffs.  Plaintiffs  recovered  judgment  for  $1,500.  The 
defendant  contends  that  there  was  no  evidence  which  tended 
to  show  any  damage  whatever,  and  therefore  plaintiffs  were 
entitled  to  nominal  damages  only.  An  instruction  to  that 
effect  was  asked  and  refused.  This  presents  the  only  ques- 
tion on  the  motion  for  a  new  trial  or  on  the  appeal. 

*See  notes  at  end  of  case. 
15  (N  s)  A  &  E  R  Cas— 49 
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The  instructions  actually  given  to  the  jury  by  the  court  on 
the  subject  of  damages  are  not  complained  of.  Instruction 
27  contains  a  full  and  correct  statement  of  the  general  rule. 
It  is  as  follows:  **I  charge  you  that  damages  can  only  be 
given  for  the  actual  pecuniary  injury  or  loss  suffered  by  the 
parties  complaining;  in  other  words,  in  a  case  such  as  the 
present,  should  you  find  that  plaintiffs  are  entitled  to  dam- 
ages, then  damages  can  only  be  given  for  the  pecuniary 
injury  or  loss  the  plaintiffs  have  sustained,  or  will  sustain, 
by  the  death  of  said  George  W.  Burk.  And  in  this  regard  I 
charge  you  that  no  damages  can  be  given  to  plaintiffs  for  the 
grief  or  sorrow,  or  pain  of  mind,  or  injury  to  their  feelings, 
or  for  loss  of  society  of  deceased,  or  for  his  pain  or  suffering, 
or  for  the  loss  of  his  comfort  or  protection.  The  law  simply 
measures  the  injury  complained  of  by  the  loss  it  has  caused 
or  will  cause  in  dollars  and  cents.  In  passing  upon  this 
question  you  are  not  allowed  to  speculate  or  indulge  in  pre- 
sumptions not  warranted  by  the  evidence,  but  you  must 
determine  this  question  solely  by  the  evidence  introduced 
before  you.  If  you  are  not  able  to  determine  from  the  evi- 
dence that  the  plaintiffs  have  suffered  a  pecuniary  injury  or 
loss  in  the  death  of  George  W.  Burk,  it  becomes  your  duty 
to  return  a  verdict  for  defendant.  And  in  passing  upon  the 
extent  of  the  pecuniarj'  injury  or  loss  sustained  by  the  plain- 
tiffs you  must  be  governed  solely  by  the  evidence  introduced. 
You  must  not  indulge  in  conjectures  or  speculations  not  sup- 
ported by  the  evidence.*'  The  defendant  requested  an 
instruction  as  follows,  which  was  refused:  **There  is  no 
evidence  in  the  case  tending  to  prove  whether  George  W. 
Burk  was  in  the  habit  of  saving  his  wages,  or  whether  he 
was  in  the  habit  of  spending  all  his  earnings,  or  whether  he 
ever  contributed  towards  the  support  of  or  to  the  plaintiffs, 
or  either  of  them,  or  whether  plaintiffs  ever  had  any  reason- 
able expectation  of  receiving  aid  from  him.  Therefore,  if 
you  find  a  verdict  in  favor  of  the  plaintiffs,  you  must  limit 
the  amount  of  damages  to  a  merely  nominal  sum.'*  The 
condition  ol  the  evidence  was  undoubtedly  as  recited  in  the 
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proposed  instruction,  there  being  no  evidence  whatever  upon 
the  subject  except  as  I  have  stated.  Respondent  contends 
for  the  rule  laid  down  in  Railroad  Co.  v.  Barron,  5  Wall. 
106,  where  it  was  said  that  the  relatives  for  whose  benefit  the 
suit  was  brought  need  not  have  had  a  legal  claim  upon  the 
deceased,  and  that  they  can  recover  what  it  is  reasonably 
probable  they  would  have  received  from  the  deceased  had 
he  not  been  killed.  But  this,  if  admitted,  still  leaves  the 
question  unanswered,  does  the  evidence  show  that  it  was 
reasonably  probable  that  they  would  have  received  anything 
from  deceased  if  he  had  not  been  killed?  Ordinarily,  it  would 
be  admitted  these  mete  possibilities  of  benefits — for  they 
are  really  nothing  more  than  that — would  not  be  a  proper 
basis  for  the  estimate  of  damages.  It  is  recognized  that 
there  may  be  no  evidence  of  actual  damage,  and  that  the  loss 
is  problematical.  It  is  contended  that  the  legislature  intended 
that  some  damage  should  be  allowed,  and  in  some  states  it  is 
left  to  the  jury  to  estimate  the  pecuniary  value  of  the  life 
upon  vague  surmise  of  possible  advantage.  The  statutes  in 
the  different  states,  though  varying  greatly,  follow,  generally, 
Lord  Campbeirs  act  (9  &  10  Vict.  c.  93).  In  that  it  was 
recited  that  no  right  of  action  existed  at  common  law  for  such 
damages.  It  was  then  a  new  right  of  action.  It  could  not 
be  a  continuation  of  the  right  which  the  injured  man  had  for 
the  injury,  for  the  loss  to  his  heirs  did  not  accrue  until  he 
died.  Under  our  statute  the  injured  person  might  survive 
long  enough  to  sue,  and  recover  damages,  or  to  settle  with 
the  wrongdoer,  and  then,  by  his  death,  a  new  cause  of  action 
would  accrue  to  his  heirs.  True,  it  has  been  held  differently 
in  some  states,  which  have  what  are  called  **survival  stat- 
utes.'* Here  it  has  been  ruled,  as  the  fact  evidently  is,  that 
the  statutes  create  an  entirely  new  cause  of  action.  Munro 
V,  Reclamation  Co.,  84  Cal.  515,  24  Pac.  303.  And  the  jury 
were  instructed  in  this  case  that  damages  can  only  be  given 
**for  the  actual  pecuniary  injury  or  loss  suffered  by  the  par- 
ties complaining.'* 

It  has  been  said  that  Lord  Campbell's  act  was  intended  to 
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be  penal.     It  had  been  found  that  persons  causing  death  by 
negligence  could  not  be  convicted  of  manslaughter,   and  it 
was  thought  that  in  the  interests  of  the   public  some   punish- 
ment should  be  meted  out  to  them.     Had  it  been  expressly 
made  punitive,  much  trouble  would  have  been  avoided.     The 
English  courts  held  that  only  pecuniary  loss  could  be  recov- 
ered, and  that  a  plaintiff  must  show  actual  loss,  or  he  has  no 
cause  of  action.     In  this  country  the  ruling  is  nearly  unani- 
mous  that  the  statute  gives  a  cause  of  action,  and,  if   no 
damages  are  proven,  nominal  damages  only  can  be  recovered. 
Unless  the  mere  fact  that  plaintiffs  were,  at  the  time   of  his 
death,  the  heirs  of  deceased,  tends  to  show  pecuniary  damage, 
they  have  shown  none.     In  Railroad  Co.  v.  Barron,  supra,  it 
is  said  that  it  is  presumed  that  the  property   of  the  deceased 
would  have  gone  at  his  death  as  directed  by  law,  and,  if  he 
had  survived,  he  would   have  added  something  to  his  estate 
which  his  next  of  kin  would  have  inherited,  and  the  equiva- 
lent,   as   estimated  by   the  jury,   may    be   given  his  repre- 
sentative.     This    ruling    has    been    followed  often    in  the 
federal   courts  and   by  many  state  courts.     The  decision  is 
criticised  in   Railroad   Co.  v.  Galway,  6  App.  D.  C.  143.     It 
is   shown   to   be   opposed   to   reason   and   the   trend  of  the 
decisions,    and   a   misconception   of  the   Illinois   statute  as 
afterwards  construed  in  Railway  Co.  v,  Swett,   45    111.    197, 
by  the   supreme   court  of  Illinois.     In  these  cases   the  jury 
have  been  permitted  to  indulge  in  mere  conjecture,  that  they 
may  find   some   damage   under   the   statute.     It  is  said  the 
fact  that  a  right  to  sue  is   given  implies   that   damages  may 
be   recovered,  although   no   rights   of   plaintiffs   have   been 
violated.       Confessedly,    plaintiffs   had   no   legal   claim   on 
deceased   for  anything,    and  he  owed  no   duty   to   them  to 
accumulate  an  estate,  and  leave  it  to  them.     Let  us  consider 
upon   what   a   sea   of   uncertainty   the  jury   must    embark, 
(l)  Would  the  deceased   have   had  the   health  to  work  and 
accumulate,  and  would   he   have   done   so?     He   never  has 
saved  anything,  and  it  does  not  appear  that   he    could.     (2) 
May  he  not  have  married,  and  have  had  children  of  his  own, 
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who  would  inherit?  (3)  Might  he  not  by  will  have  disin- 
herited  the  plaintiffs.  And  (4)  might  he  not  have  outlived 
them?  The  majority  of  men  die  without  much  property. 
Whether  the  deceased  would  have  succeeded  in  accumulating, 
and,  if  he  had  been  successful,  would  have  left  it  to  plaintiffs, 
is  matter  of  pure  speculation.  Such  a  guess  as  to  proba- 
bilities is  not,  according  to  settled  rules  and  maxims  of  the 
law,  proper  ground  for  the  award  of  damages.  I  see  no 
reason  why  this  class  of  cases  should  constitute  an  exception. 
If  it  was  intended  to  punish  for  wrongdoing,  the  law  could 
be  understood.  But  the  courts  hold,  and  it  is  made  the  law 
of  this  case  by  the  instructions,  which  were  not  excepted  to, 
that  plaintiffs  can  recover  only  the  number  of  dollars  they 
have  lost  by  the  death  of  George  W.  Burk.  Unless  they 
lost  a  probable  increase  to  their  inheritance  from  their 
brother,  I  see  no  evidence  which  tends  to  prove  that  they 
lost  anything.  This  question  was  not  at  issue  and  was  not 
discussed  in  Harrison  v.  Railway  Co.,  116  Cal.  156,  47  Pac. 
1019.  The  rule  was  conceded.  The  suit  could  have  been 
maintained  by  the  administrator  for  the  benefit  of  the  estate. 
The  heirs  would  not  take  the  money  as  heirs;  that  is,  they 
would  not  take  by  succession,  but  as  the  beneficiaries  of  the 
statute.  The  deceased  was  not  entitled  to  the  damages,  nor 
was  the  right  of  action  in  him.  The  loss  for  which  recovery 
may  be  had  is  the  loss  to  survivors  by  his  death.  This 
would  have  been  the  same  had  he  died  from  natural  causes. 
Since  punitive  damages  cannot  be  recovered,  the  wrong- 
fulness of  that  act  cuts  no  figure  further  than  to  bring  the 
case  within  the  statute.  The  act  causing  the  death  must 
be  willful  or  negligent.  There  is  no  reason  why,  in  the 
estimate  of  damages,  the  ordinary  rules  of  law  should  be 
departed  from.  The  intention  is  always  to  give  such  dam- 
ages as,  under  the  circumstances  of  the  case,  are  just. 
These  words  in  the  statute  cannot  change  the  rule  unless 
they  are  interpreted  to  mean  that  the  discretion  of  the  jury 
shall  be  uncontrolled.  It  has  not  been  so  decided.  The 
statutes  upon  this   subject   seem  to  be  framed  upon  the  idea 
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that  the  heirs  will  always  constitute  the  family  of  the 
deceased.  In  some  states  they  are  so  limited.  We  can 
easily  understand  that  a  life  may  be  of  great  pecuniary 
value  to  such  persons.  Collateral  heirs,  at  all  events,  must 
prove  probable  loss,  or  their  recovery  will  be  limited  to 
nominal  damages.  The  judgment  and  order  are  reversed, 
and  the  cause  remanded. 

We  concur  :  Garoutte,  J. ;   McFarland,  J. 

NOTES. 

Wrongful  Death — Measure  of  Damages— Pecuniary  Loss. — See 
Denver  &  R.  G.  R.  Co.  v.  Spencer  el  a/,,  10  Am.  &  Eug.  R.  Cas.,  N. 
S.,  536,  and  extensive  notet  542. 

Same — Indirect  Evidence  of  Pecuniary  Loss. — See  Missouri  Pac. 
Ry.  Co.  V.  Moffatt  el  at.,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  397,  and  notes, 
403. 


Malott 

V, 

Shimer. 

(Supteme  Court  of  Indiana,  June  /j,  iSgg.) 

Railroad  Receivers  Appointed  by  Federal  Courts— Right  to  Sue  in 
State  Courts  without  Leave— Federal  Statute.* — While  a  receiver 
appointed  by  the  federal  circuit  court  for  the  district  of  Indiana  was 
operating-  a  railroad,  as  such  receiver,  under  the  orders  of  the  court, 
plaintiff's  intestate,  while  traveling-  on  such  railroad  as  a  postal 
clerk,  was  killed  in  the  state  of  Illinois,  by  the  alleged  negligence  of 
the  receiver.  Held,  that  an  action  for  the  death  was  properly 
brought  in  an  Indiana  state  court,  without  obtaining*  leave  of  such 
federal  court ;  the  right  to  do  so  having  been  conferred  by  25  Stat. 
(U.S.)  436. 

Same— Same — Same. — The  eifect  of  such  statute  is  to  put  receivers, 
operating  railroads  under  orders  of  federal  courts,  upon  the  same 
footing  as  owners  operating  their  railroads  in  the  same  territory,  so 
far  as  concerns  the  legal   liability  of  such  receivers  to  the  state  and 

*See  notes  at  end  of  case. 
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to  the  demands  of  citizens  growing*  out  of  the  operation  of  the  rail- 
roads by  the  receivers. 

Death  by  Wrongful  Act — Statutory  Action— Excessive  Verdict — 
Sufficiency  of  Evidence.*— In  an  action  for  wrongful  death,  under 
the  statute  of  Illinois  limiting  the  recovery  to  the  pecuniary  loss  of 
the  widow  and  next  of  kin,  not  to  exceed  $5,000,  it  appeared  that 
decedent,  at  the  time  of  his  death,  was  50  years  of  age,  and  in  good 
health  ;  that  he  had  bee.n  in  the  United  States  postal  service  17  or  18 
years,  receiving  a  salary  of  $1,150  per  annum;  that  he  left  a  widow  and 
their  two  sons,  aged  19  and  14,  respectively,  as  the  next  of  kin  ;  and 
that  his  wife  and  children  were  dependent  upon  him  for  support ; 
and  that  the  expectation  of  life  of  a  man  in  good  health,  at  the  age 
of  50,  is  20.91  years.  Held^  that  a  verdict  for  $5,000  was  not  exces- 
sive ;  and  that  the  contention  that  only  nominal  damages  should 
have  been  awarded,  for  lack  of  evidence  as  to  tlie  length  of  time  the 
intestate  would  have  been  able  to  continue  his  earnings,  and  for 
failure  to  prove  what  part  of  his  earnings  was  spent  for  the  support 
of  his  family,  was  without  merit. 

Instructions — Damages.— In  such  action,  the  instruction  as  to  the 
measure  of  damages  carefully  limited  the  recovery  to  pecuniary 
damages  ;  and  defendant  cannot  complain  that  it  did  not  specifically 
enumerate  the  elements  of  pecuniary  damages,  as  he  did  not  request 
such  enumeration. 

Wrongful  Death— Right  of  Action  under  "Lord  Campbell's  Act"— 
Survival  of  Cause  of  Action.* — The  right  of  action  for  the  pecuniary 
loss  sustained  by  the  widow  and  next  of  kin  of  deceased  by  his 
wrongful  death,  given  by  the  statute  of  Illinois,  is  created  by  the 
statute,  and  in  no  sense  can  be  regarded  as  a  survival  of  the  right 
of  action  vested  in  deceased  while  he  survived  his  injuries. 

Appeal  by  defendant  from  Marion  county  superior  court. 
Affirtnied, 

John  G.  Williams,  for  appellant. 
Ayers,  Jones  &  Holletty  for  appellee. 

Hadley,  J.  Appellant  was,  by  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana,  in  1896,  appointed 
receiver  of  the  Terre  Haute  &  Indianapolis  Railroad  Com- 
pany, and  while  he   was  operating  the  railioad       ^     ._  ^ 

*^       -^  r-  o  Ca»e  Stated. 

of  said   company,  as   such  receiver,  under  the 

orders  of  the  court,   appellee's   intestate,  while  traveling:  on 

.  *See  notes  at  end  of  case. 
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said  railroad  as  a  postal  clerk,  was  killed,  in  the  state  of 
Illinois,  by  the  alleged  negligence  of  the  defendant.  Appel- 
lee brought  this  suit  to  recover  damages  for  the  death  of  her 
husband  without  first  obtaining  leave  of  said  circuit  court  so 
to  do.  Appellant  demurred  to  the  complaint  for  want  of 
jurisdiction  in  the  Marion  superior  court  over  the  subject- 
matter  of  the  action.  The  demurrer  was  overruled.  Answer 
by  general  denial,  trial  by  jury,  and  verdict  and  judgment 
for  plaintiff  for  $5,000.  The  overruling  of  the  demurrer  to 
the  complaint  and  appellant's  motion  for  a  new  trial  are  the 
only  errors  assigned. 

Whether  appellant,  acting  as  a  receiver  under  appointment 
of  the  United  States  circuit  court,  can  be  sued  in  a  state 
court,   without  previous   leave  from  the  appointing  court,  is 

the  only  question  presented  by  the  demurrer, 
ers^ppointed  Wc  pcrccivc  uo  uscful  purposc  to  bc  attained 
sSei?iStl*^**°  by  a  review  of  the  decisions  as  they  existed 
£SS?-5ede?ai     priortol887.     It  is   sufficient  to  state  that  the 

statute. 

weight  of  authority  held  to  the  general  rule 
that  the  possession  of  a  receiver  was  inviolable,  and  that 
other  courts  could  not  acquire  jurisdiction  over  the  subject- 
matter  of  the  trust  without  specific  authority  so  to  do  from 
the  court  appointing  the  receiver.  But  the  application  of 
the  doctrine  to  railroads,  traversing  more  than  one  state, 
that  were  being  operated  by  receivers,  became  productive  of 
such  great  and  manifold  hardship  to  citizens  who  became 
claimants  under  the  receiver  as  to  demand  a  modification  of 
the  rule.  To  invest  a  receiver,  who  had  assumed  the  role  of 
a  common  carrier  and  who  solicited  and  received  business 
over  long  lines  of  railway,  with  the  special  privilege  of 
requiring  all  persons,  injured  by  acts  or  transactions  of  his, 
to  seek  redress  in  the  court  of  his  appointment,  where  they 
would  be  denied  the  right  of  trial  by  jury,  and  subjected  to 
heavy  expense,  was  found  to  be  so  oppressive  apd  unreason- 
able that  some  of  the  federal  courts,  prior  to  1887,  entered 
general  orders  in  such  cases,  granting  claimants  against  the 
receiver  authority  to   sue   in  the  state  courts  in   the  county 
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where  the  cause  of  action  arose.  In  the  case  of  Dow  v. 
Railroad  Co.,  20  Fed.  267,  Cai^dwell,  J.,  in  stating  reasons 
for  such  an  order,  said  :  **  Where  property  is  in  the  hands 
of  a  receiver  simply  as  a  custodian  or  for  sale  or  distribu- 
tion, it  is  proper  that  all  persons  having  claims  against  it, 
or  upon  the  fund  arising  from  its  sale,  should  be  required  to 
assert  them  in  the  court  appointing  the  receiver.  But  a  very 
different  question  is  presented  where  the  court  assumes  the 
operation  of  a  railroad  hundreds  of  miles  in  length,  and 
advertises  itself  to  the  world  as  a  common  carrier.  This 
brings  it  into  constant  and  extensive  business  relations  with 
the  public.  Out  of  the  thousands  of  contracts  it  enters  into 
daily  as  a  common  carrier,  some  are  broken,  and  property  is 
damaged  and  destroyed,  and  passengers  injured  and  killed, 
by  the  negligent  and  tortious  acts  of  its  receiver  and  his 
agents.  In  a  word,  all  the  liabilities  incident  to  the  opera- 
tion of  a  railroad  are  incurred  by  a  court  where  it  engages  in 
that  business;  and,  when  they  are  incurred,  why  should  the 
citizen  be  denied  the  right  to  establish  the  justice  and 
amount  of  his  demand  by  the  verdict  of  a  jury  in  a  court  of 
the  county  where  the  cause  of  action  arose  and  the  witnesses 
reside?  If  the  road  was  operated  by  its  owners  or  its 
creditors,  the  citizen  would  have  this  right;  and,  when  it  is 
operated  for  their  benefit  by  a  receiver,  why  should  the  right 
be  denied?**  Congress,  taking  cognizance  of  the  evils  and 
hardships  flowing  from  the  rapidly  increasing  railroad 
receiverships,  in  1888  enacted  a  statute  which  provides  as 
follows  :  **That  every  receiver  or  manager  of  any  property, 
appointed  by  any  court  of  the  United  States,  may  be  sued  in 
respect  of  any  act  or  transaction  of  his  in  carrying  on  the 
business  connected  with  such  property,  without  the  previous 
leave  of  the  court  in  which  such  receiver  or  manager  was 
appointed ;  but  such  suit  shall  be  subject  to  the  general 
equity  jurisdiction  of  the  court  in  which  such  receiver  or 
manager  was  appointed,  so  far  as  the  same  shall  be  necessary 
to  the  ends  of  justice.*'  25  Stat.  436.  In  the  recent  case  of 
Ray  V.  Peirce,  81   Fed.  882,  in  an  application   to  remove  to 
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the  United  States  court,  a  suit  brought  against  his 
receiver  in  a  state  court,  Baker,  J.,  said,  concerning  the 
conditions  that  led  to  the  enactment  of  the  above  statute : 
**Such  are  the  general  principles  of  the  law,  uninfluenced  by 
legislation  applicable  to  receiverships.  The  consequences 
flowing  from  these  principles  of  the  law  were  found  to  be 
intolerably  burdensome  to  persons  having  small  claims  and 
demands  against  the  insolvent  or  against  the  receiver 
for  his  acts  or  transactions  in  his  official  capacity. 
To  compel  the  claimant  to  prosecute  a  suit  against 
the  receiver  of  a  railroad  for  a  small  demand  in  the 
court  of  his  appointment,  generally  remote  from  the 
claimant's  residence,  involved  such  inconvenience  and 
expense  as  to  amount  in  many  cases  to  a  practical  denial  of 
justice.  Even  an  application  to  the  court  who  appointed  the 
receiver  for  leave  to  sue  in  another  court  nearer  the  residence 
of  the  claimant  and  his  witnesses  was  found  to  be  incon- 
venient and  exp)ensive,  and  frequently  such  applications 
were  met  with  denial.  With  the  multiplicity  of  railroad 
receiverships,  the  evil  became  so  intolerable  that  legislation 
was  found  necessary  to  secure  relief.  Section  3,  Act  March 
3,  1887  (24  Stat.  552)." 

Appellant  contends  that  the  right  conferred  by  this  stat- 
ute extends  only  to  suits  in  other  federal  courts,  and  that  **it 
confers  no  jurisdiction  of  any  kind,  or  in  any  manner,  upon 
any  other  courts."  We  cannot  yield  our  assent  to  this  prop- 
osition. Little  relief  from  the  mischief  sought  to  remedied 
would  be  attained  by  this  sort  of  construction,  and  we  should 

not  adopt  it  unless  its  provisions  will  admit  of 
|Mac-3ame-  ^^  other.  It  IS  the  duty  of  a  court,  in  con- 
struing a  remedial  statute,  to  give  it  that 
interpretation,  if  not  inconsistent  with  its  terms,  that  will 
promote  and  advance  the  remedy  intended  by  the  lawmakers. 
Section  2  of  the  same  act  provides  that  a  receiver  appointed 
by  a  federal  court  to  manage  or  operate  property  in  his  pos- 
session shall  do  so  in  conformity  to  the  valid  laws  of  the 
state  in  which   the    prop^irty   shall   be   situated,  and  in  the 
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same  manner  that  the  owner  would  be  required  to  operate  it 
if  in  possession ;  that  is  to  say,  it  makes  receivers  of  a  federal 
court,  operating  a  railway  and  dealing  with  the  general  pub- 
lic as  a  common  carrier,  amenable  to  state  laws,  in  the  same 
manner  and  by  the  same  rules  of  liability  that  apply  to  rival 
corporations  managing  their  own  similar  property.  The  two 
sections,  construed  together,  clearly  indicate  that  the  object 
congress  had  in  view  was  to  put  receivers,  operating  rail- 
roads under  orders  of  federal  courts,  upon  the  same  footing 
as  owners  operating  their  property  in  the  same  territory,  so 
far  as  concerns  the  legal  liability  of  such  receivers  to  the 
state  and  to  the  demands  of  citizens  growing  out  of  the 
operation  of  the  railroad.  The  right  to  liquidate  claims 
against  such  receivers,  before  a  competent  and  convenient 
tribunal,  is  a  reasonable  grant,  and  in  no  sense  incompatible 
with  the  receiver's  possession  or  rights  of  the  owners  or  cred- 
itors. Execution  upon  a  judgment  thus  obtained  is  not 
contemplated  by  the  statute  nor  sought  in  this  case,  but  the 
existence  and  extent  of  the  claim,  where  thus  judicially 
determined,  is  to  be  referred  to  the  court,  in  which  the 
receiver  was  appointed,  for  equitable  settlement.  In  at  least 
two  cases,  the  United  States  supreme  court  has  declared  the 
scope  of  the  federal  statute  to  embrace  all  courts  of  com- 
petent jurisdiction,  and  that  it  should  not  be  restricted  to 
federal  courts.  The  case  of  Railway  Co.  v.  Johnson,  151  U. 
S.  81-101,  14  Sup.  Ct.  250,  255,  was  begun  in  a  state  court 
of  Texas,  against  a  receiver,  without  leave,  and  in  course  of 
the  opinion  the  court,  by  the  chief  justice,  said  :  **By  sec- 
tion 3  of  the  act  of  March  3,  1887  (24  Stat.  552),  as  corrected 
by  the  act  of  August  13,  1888  (25  Stat.  436),  every  receiver 
appointed  by  a  court  of  the  United  States  may  be  sued,  in 
respect  of  any  act  of  transaction  of  his  in  carrying  on  the 
business  connected  with  the  property,  without  the  previous 
leave  of  the  court  by  which  such  receiver  was  appointed. 
Necessarily  such  suit  may  be  brought  in  any  court  of  com- 
petent jurisdiction,  and  proceed  to  judgment  accordingly." 
The  case  of  McNulta  v,  Lochridge,  141  U.  S.  327,  12  Sup. 
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Ct.  11,  is  to  the  same  effect.  Other  federal  courts,  so  far  as 
their  decisions  have  come  under  our  observation,  have  uni- 
formly held  that  the  legislature  of  1887  applies  alike  to  state 
and  federal  courts,  following  what  they  conceive  to  be  the 
rule  laid  down  by  the  United  States  supreme  court  in  Mc- 
Nulta  V.  Lochridgeand  Railway  Co.  v,  Johnson,  supra.  See 
Dillingham  v.  Hawk,  23  U.  S.  App.  273,  9  C.  C.  A.  101,  and 
60  Fed.  494;  Missouri  Pac.  Ry.  Co.  z^.  Texas  Pac.  Ry.  Co., 
41  Fed.  311-314.  42  Am.  &  Eng.  R.  Cas.  34;  Central  Trust 
Co.  V,  St.  I^ouis,  A.  &  T.  Ry.  Co.,  40  Fed.  426;  Central 
Trust  Co.  V.  East  Tennessee,V.  &  G.  Ry.  Co.,  59  Fed.  523  ; 
Eddy  V.  Lafayette,  1  C.  C.  A.  441,  49  Fed.  807.  The  same 
construction  has  been  given  the  act  of  1887  by  the  supreme 
courts  of  Texas  and  Illinois.  McNulta  v,  Lochridge,  137 
111.  270-282,  27  N.  E.  452,  and  Dillingham  z;.  Russell,  73 
Tex.  47-50,  37  Am.  &  Eng.  R.  Cas.  1.  11  S.  W.  139.  We 
conclude,  therefore,  that  appellee  had  the  right  to  bring  her 
action  without  first  obtaining  leave  of  the  court  in  which 
appellant  was  appointed  a  receiver,  and  the  right  to  proceed 
to  final  judgment  and  liquidation  of  her  claim  before  the 
chosen  tribunal,  and  that  appellant's  demurrer  to.  the  com- 
plaint for  want  of  jurisdiction  was  properly  overruled. 

Appellant  insists  that  the  damages  assessed  bj'  the  jury  are 
excessive.  The  action  is  based  upon  the  statute  of  Illinois, 
generically  known  as  **Lord  Campbell's   Act,"   that  limits 

the  recovery  to  the  pecuniary  loss  of  the  widow 
?ui  Act-'smu-''*"  and  next  of  kin,  not  to  exceed  $5,000.  The 
-Excenewe  cvideucc  shows  that  appellee's  decedent,  at  the 

Verdict—  '^^ 

?"Evid?nJo.         time  of  his  death,  was  50  years  of  age,  in  good 

health ;  had  been  in  the  United  States  postal 
service  17  or  18  years,  receiving  a  salary  of  $1,150  per 
annum;  left  a  widow  and  their  two  sons,  aged  19  and  14, 
respectively,  as  the  next  of  kin;  that  his  wife  and  children 
were  dependent  upon  him  for  support;  and  that  the  expecta- 
tion of  life  of  a  man  in  good  health,  at  the  age  of  50,  is  20.91 
years.  We  cannot  agree  with  appellant  that,  for  want  of 
evidence  as  to  the  length  of  time  the  intestate  would  have 
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been  able  to  continue  his  earnings,  ai;d  for  failure  to  prove 
what  part  of  his  earnings  was  spent  for  the  support  of  his 
wife  and  children,  the  jury  should  have  awarded  only  nomi- 
nal damages.  It  is  the  legal  duty  of  a  husband  and  father 
to  support  his  wife  and  children,  and,  when  the  ability  is 
shown,  the  law  presumes   that   duty  is   discharged,    until 

* 

overcome  by  evidence.  ** Where  the  relation  of  the  party 
whose  death  has  been  caused  to  those  for  whose  benefit  the 
suit  is  being  prosecuted  has  been  shown,  and  his  obligation, 
disposition,  and  his  ability  to  earn  wages,  and  care  for,  sup- 
port, advise,  and  protect  those  dependent  upon  him,  the 
matter  is  then  submitted  to  the  judgment  and  sense  of  the 
jury.  The  ultimate  question  of  the  amount  resting  within 
the  province  and  sound  discretion  of. the  jury,  their  finding 
will  never  be  disturbed,  where  the  court  cannot  say  that 
improper  motives  swayed  them  in  ascertaining  the  amount 
returned."  Railway  Co.  v.  Burton,  139  Ind.  357-378,  37  N. 
E.  150,  and  38  N.  E.  594,  and  cases  there  cited.  If  the 
intestate's  earnings  had  continued  the  same  for  10  years,  and 
he  had  bestowed  but  half  the  amount  upon  his  family,  their 
pecuniary  loss  would  have  amounted  to  the  sum  of  recovery ; 
and  this,  without  any  estimate  for  the  loss  of  parental  train- 
ing, to  which  the  sons  were  entitled.-  We  cannot  hold  that 
the  damages  assessed  are  excessive. 

The   instruction,  given   by  the   court,  complained  of,  in- 
formed the  jury  that  the  measure  of  damages  was  the  actual 
pecuniary  loss  shown  by  the  evidence  to  have  resulted  to  the 
widow   and  children,    if  any,  by  reason  of  the 
death  of  the   husband    and  father;    that    they     SiSfa^.?''"" 
could  not  allow  damages  for  any  pain  and  suf- 
fering endured  by  the  deceased,  nor  forfuneral  expenses,  nor 
for  any  grief  or  sorrow  on  the  part  of  the  widow  and  children 
on  account  of  the  death  of  the  deceased,  but  that  the  damages 
must  be  confined   to  the   actual  pecuniary  loss  sustained  by 
the  widow  and  children,  not  exceeding  $5,000;  that,  if  the 
evidence  did  not  show  any  pecuniary  loss  to  the  widow  and 
children,   if  they  found   for  the  plaintiff  they  should  award 
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only  nominal  damages,  but,  if  it  did  show  such  loss,  that 
they  should  return  such  sum  as  will  cover  it,  not  exceeding 
the  above  limit.  The  objection  urged  to*  this  instruction 
is  that  it  is  not  sufficiently  explicit  in  defining  the  damages 
to  which  the  plaintiff  was  entitled.  The  instruction  carefully 
limited  the  recovery  to  pecuniary  damages,  was  clearly  right 
so  far  as  it  went,  and,  if  appellant  had  desired  a  specific 
enumeration  of  the  elements  of  allowable  pecuniary  damages, 
he  should  have  requested  it.  There  was  no  available  error 
in  giving  this  instruction. 

Appellant  requested  the  giving  of  two  instructions,  which 
was  refused  by  the  court.  The  first  request  refused  told  the 
jury  that  there  has  been  no  evidence  submitted  tending  to 
show  for  ho'v  long  a  time  the  deceased  would  probably  have 
been  able  to  earn  the  salary  he  was  receiving  at  the  time  of 
his  death,  nor  how  much  of  that  salary  was  expended  for  the 
personal  use  of  the  deceased,  nor  how  much  of  it,  if  any,  was 
expended  for  the  support  of  his  family,  nor  how  much  of  his 
time  the  deceased  spent  with  his  family,  nor  what  part  he 
took  in  raising  and  educating  his  sons,  and  that,  in  making 
up  their  verdict,  the  jury  must  allow  nothing  for  any  of  these 
things,  and,  if  the  evidence  showed  no  loss  outside  these 
items,  their  verdict  should  be  for  nominal  damages  only. 
This  instruction  was  clearly  wrong,  for  reasons  given  con- 
cerning the  instruction  given  by  the  court. 

The  second  instruction  refused  is  as  follows:  "Before  the 
plaintiff  is  entitled  to  recover  in  this  action,  the  law  requires 
her  to  show,  by  the  evidence,  that  Richard  T.  Shimer  had  a 
«r     -*,,>**.    cause  of  action  against  the  defendant  which  had 

Wrongful  Doath  ** 

^f?'i5o^*'**°''  accrued  previous  to,  and  existed  at  the  time  of, 
-s??i?ivai%r*'*      his  death,    and,    if  the  evidence  that  has  been 

Oauso  of  Actios. 

submitted  to  you  fails  to  satisfy  you  that  some 
time  elapsed  between  the  injuries  which  Shimer  received  and 
his  death  resulting  from  these  injuries,  then  your  verdict 
should  be  for  the  defendant.'*  This  instruction  was  asked 
upon  the  theory  that  the  action,  if  any,  survived,  and  if  death 
was  instantaneous,  and  no  action  vested  in  the  deceased,  then 


Am  &  Engr  DEATH  BY  WRONGFUL  ACT  783 

RCas 

Notes 

none  could  survive  or  accrue  to  his  widow  and  next  of  kin, 
under  the  statute.  The  statute  of  Illinois  will  not  admit  of 
the  construction  contended  for.  It  provides  that  ''whenever 
the  death  of  a  person  shall  be  caused  by  wrongful  act,  nej?- 
lect  or  default,  and  the  act,  neglect  or  default  is  such  as 
would,  if  death  had  not  ensued,  entitle  the  party  injured  to 
maintain  an  action  and  recover  damages  in  respect  thereof,'* 
then  the  person  or  corporation  which  would  have  been  liable 
if  death  had  not  ensued  shall  be  liable  to  an  action  by  the 
personal  representative  of  the  deceased,  for  the  exclusive  use 
of  the  widow  and  next  of  kin.  The  right  of  action  given  by 
this  statute  is  created  by  the  statute,  and  in  no  sense  can  it 
be  regarded  as  a  survival  of  the  action  vested  in  the  intestate. 
The  only  relation  it  has  with  the  rights  of  the  deceased  is 
that  its  validity  is  to  be  tested  by  the  inquiry  as  to  whether 
the  deceased  could  have  maintained  an  action  against  the 
defendant  for  the  injuries,  if  he  had  survived  them;  if  he 
could,  death  having  ensued  therefrom,  his  personal  represen- 
tative may,  for  the  use  of  the  widow  and  children.  Railway 
Co.  V.  Hosea  (Ind.  Sup.)  53  N.  E.  419.  The  second  in- 
struction was  properly  refused.  We  find  no  error  in  the 
record.     Judgment  affirmed. 


NOTES. 

Leave  to  Sue  Receiver  Unnecessary  under  Act  of  Congress  of 
1887. — See  Lrouisville,  etc.,  Ry.  Co.  v.  Tucker's  Adm'r,  12  Am.  & 
Eng.  R.  Cas.,  N.  S.,  805,  and  nofe,  812  ei  seq. 

Wrongful  Death — Indirect  Evidence  of  Pecuniary  Loss. — See  Mis- 
souri Pac.  Ry.  Co.  v,  Moffat  et  aL^  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  397, 
and  noies,  403. 

Whether  Recovery  in  an  Action  for  Injuries  Causing  Death  Is  a 
Bar  to  an  Action  for  the  Death. — See  Sweetland  v.  Chicago  &  G.  T. 
R.  Co.,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  613,  and  notCy  634  ct  seq. 

Instantaneous  Death— Statutory  Cause  of  Action. — See  Matz  et 
aL  V.  Chicago  &  A.  R.  Co.,  .10  Am.  <&  Eng.  R.  Cas.,  N.  S.,  592,  and 
note^  608  et  seq. 
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Northern  Pac.  Ry.  Co. 

{Cifcuit  Courts  D.  Washington^  E.  Z?.,  August  /,  i8gg,) 

Wrongful  Death— Traveling  on  Free  Pass— Contract  with  De- 
ceased Limiting  Carrier's  Liability— Effect  of  in  Statutory  Action  by 
Widow  and  Son.* — In  a  statutory  action  by  the  widow  and  son  of 
deceased  to  recover  for  the  injury  they  have  suffered  by  his  death, 
alleged  to  have  resulted  from  the  defendant  railroad  coinpany^s 
negligence,  while  deceased  was  traveling  upon  a  free  pass  on  its 
train  as  a  passenger,  the  fact  that  deceased,  as  a  condition  of  such 
free  carriage,  had  contracted  with  defendant  that  it  should  not,  in 
any  event,  be  liable  for  any  injury  to  his  person,  while  traveling 
upon  the  free  pass,  is  immaterial,  as  plaintiffs  are  not  bound  by 
such  contract,  not  being  parties  thereto,  and  their  right  to  maintain 
such  action  not  depending  upon  the  existence  of  a  right  of  action 
in  deceased's  personal  representative  for  damages  sustained  by 
deceased  in  his   lifetime  and  for  the  loss  to  his  estate  by  his  death. 

Action  to  recover  damages  for  wrongful  death.  Demurrer 
io  answer  sustained, 

Voorhees  &  Voorhees,  for  plaintiffs. 
Stephens  &  Bimn,  for  defendant. 

Hanford,  District  Judge.  This  is  an  action  by  the  widow 
and  son  of  Jay  H.  Adams,  deceased,  to  recover  damages  for 
the  injury  which  they  have  suffered  by  his  death.  Mr. 
Adams,  fell  or  was  thrown  from  the  platform  between  cars  of 
a  train  on  which  he  was  traveling  as  a  passenger  from  Hope, 
in  the  state  of  Idaho,  to  Spokane,  sustaining  injuries  causing 
his  death;  and  the  complaint  charges  that  the  mishap  was 

*As  to  whether  a  statutory  right  of  action  for  wrongful  death  de- 
pends  upon  the   existence  of  a  right  of  action  for  the  injuries  caus- 
ing the  death,  see  generally  extensive  note^  11  Am.  &  Kng.  R.  Gas., 
N.  S.,  634  et  seq. 


A.m&'Etng  DEATH  BY  WRONGFUL  ACT  785 

R  Cas 

Adams  v.  Northern  Pac.  Ry.  Co 

due  to  negligence  on  the  part  of  the  defendant  in  the  improper 
construction  of  the  cars,  and  carelessness  in  operating  the 
train.  The  defendant  has  filed  an  answer  setting  forth  sev- 
eral grounds  of  defense,  in  which  it  pleads,  as  its  third  affirm- 
ative defense,  *'that  the  said  Jay  H.  Adams  paid  defendant 
nothing  for  his  transportation,  but  was  being  carried  upon  a 
free  pass,  and  that  said  Jay  H.  Adams,  as  a  condition  of 
such  free  carriage,  had  contracted  with  said  defendant  that  said 
defendant  should  not  be  liable  for  any  injur}'  to  the  person  of 
said  Jay  H.  Adams,  or  for  any  loss  or  damage  to  his  property, 
under  any  circumstances,  whether  of  negligence  of  defendant's 
agents  or  otherwise'* ;  and  the  case  has  been  argued  and  sub- 
mitted upon  a  demurrer  to  said  defense. 

The  attorneys  for  the  defendant,  in  their  argument  upon 
the  demurrer,  make  the  following  points  : 

**In  the  interpretation  of  a  contract  limiting  liability  of  car- 
rier, as  to  its  validity  and  effect  the  lex  loci  contractus  must 
control.  *  *  *  This  rule  certainly  must  prevail  in  a  case 
where  plaintiff  depends  entirely  for  a  recovery  solely  upon  the 
law  of  the  state  where  such  contract  was  made.  The  contract 
limiting  the  liability  of  the  defendant  railway  company  in 
this  case  was  made,  entered  into,  and  delivered  within  the  state 
of  Washington, — the  state  where  this  suit  was  brought;  and 
the  law  of  the  state  of  Washington  is  that,  where  the  passen- 
ger  is  a  strictly  gratuitous  one,  recovery  cannot  be  had.  See 
Muldoon  V,  Railway  Co.,  7  Wash.  528-532,  58  Am.  &  Eng. 
R.  Cas.  546,  35  Pac.  422;  Id.  (second  appeal)  10  Wash. 
311-313,  38  Pac.  995." 

Their  effort  appears  to  be  to  treat  the  case  as  if  it  were  an 
action  to  recover  damages  for  breach  of  the  contract  by  which 
the  company  undertook  to  carry  Mr.  Adams  as  a  passenger 
on  its  train.  But  the  plaintiffs  do  not  base  their  demand 
upon  any  contract.  On  the  contrary,  they  complain  of  a 
wrong  resulting  in  an  injury  to  them,  by  deprivation  of  the 
support,  protection,  society,  and  comfort  of  their  husband 
and  father.  Their  case  rests  upon  the  same  legal  grounds  as 
IS  (N  s)  A  &  E  R  Cas— SO 
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it  would  if  Mr.  Adams,  without  being  a  passenger  on  the 
defendant's  train,  and  without  holding  any  contract  relation 
whatever  with  the  defendant,  had  been  killed  by  the  wrong- 
ful act  of  the  defendant.  This  being  so,  the  question  as  to 
the  validity  of  the  contract  under  which  the  defendant  claims 
exemption  from  liability  is  not  material.  If  full  effect  be 
given  to  the  exemption  clause,  it  would  only  constitute  a  bar 
to  the  recovery  of  damages  by  Mr.  Adams  himself,  or  by  his 
representatives  for  the  benefit  of  his  estate ;  but  Mr.  Adams 
is  not  a  party  to  this  action,  and  the  plaintiffs  are  not  demand- 
ing the  enforcement  of  anj'^  right  of  his,  or  any  right  which 
ever  was  subject  to  his  control,  or  which  could  be  extin- 
guished or  barred  by  any  contract  which  he  could  make  with- 
out being  specially  authorized  as  their  agent.  Therefore  the 
decision  of  the  supreme  court  of  the  state  of  Washington  in 
the  case  of  Muldoon  v.  Railway  Co.  does  not  bind,  or  restrict 
the  independence  of,  this  court  in  the  determination  of  the 
rights  of  the  parties  in  this  case. 

The  statutes  of  Idaho  are  similar  to  the  statutes  of  this 
state,  in  providing  that,  when  the  death  of  a  person  is  caused 
by  the  wrongful  act  or  negligence  of  another,  his  heirs  or 
personal  representatives  may  maintain  an  action  for  damages 
against  the  person  causing  the  death  ;  and  in  every  such  action 
the  jury  may  give  such  damages,  pecuniary  or  exemplary, 
as,  under  all  circumstances  of  the  case,  may  to  them  seem 
just.  Under  this  law  the  plaintiffs  have  a  right  of  action  to 
recover  compensation  for  their  own  loss,  and  they  are  not 
suing  to  enforce  a  right  of  the  deceased  to  recover  damages 
for  the  injury  which  he  suffered.  Therefore  the  contract  by 
which  the  deceased  agreed  to  exempt  the  defendant  from 
liability  has  no  effect  whatever  upon  their  right  of  action. 
Not  being  parties  to  the  contract,  they  are  not  bound  by  it. 
In  their  brief,  counsel  for  the  defendant  deny  that  there  are 
any  authorities  supporting  the  proposition  that  the  right  of 
action  is  an  independent  right  (that  is  to  say,  not  dependent 
upon   the   question   whether   or  not  the  deceased,  if  he  had 


Am  &  Eng  DEATH  BY  WRONGFUL  ACT  787 

RCas 

Adams  v.  Northern  Pac.  Ry.  Co 

survived  the  injury,  could  have  sustained  an  action  therefor), 
but  I  find  no  lack  of  authorities  aflBrming  that : 

**Lord  CampbeH's  act  and  the  statutes  of  most  of  the 
states  create,  in  favor  of  certain  beneficiaries  surviving  the 
deceased,  an  entirely  new  cause  of  action,  distinct  from  and 
independent  of  any  right  of  action  the  deceased  may  have 
had  during  his  lifetime,  or  could  have  had  if  he  had  survived 
the  injury.'*  8  Am.  &  Eng.  Enc.  Law,  859  ;  Martin's  Adm'r 
V,  Railroad  Co.,  151  U.  S.  673,  14  Sup.  Ct.  533 ;  The  Oregon, 
73  Fed.  850. 

Some  of  the  authorities  cited  give  as  a  rule  that : 

** If  the  deceased  in  his  lifetime  did  anything  that  would 
operate  as  a  bar  to  the  recovery  by  him  of  damages  for 
personal  injury,  this  will  operate  equally  as  a  bar  in  an 
action  by  his  personal  representatives  for  bis  death." 

I  have  no  difficulty  whatever  in  giving  full  assent  to  this 
rule,  ds  stated  ;  for  I  understand  that  the  phrase  **personal 
representative"  of  a  deceased  person  means  his  executor  or 
administrator,  who,  when  suing  in  his  representative 
capacity,  stands  in  the  place  of  the  decedent,  claiming  such 
rights  only  as  the  law  permits  him  to  claim  for  the  benefit  of 
the  decedent's  estate.  But  it  would  be  a  perversion  of  the 
rule  to  apply  it  in  a  case  like  the  one  under  consideration,  in 
disregard  of  the  elementary  principles  of  the  law  of  contracts. 
Such,  I  consider,  would  be  the  effect  of  permitting  an 
agreement,  to  which  the  plaintiffs  have  not  assented,  to  stand 
as  a  bar  to  a  remedy  for  the  injury  which  they  allege. 
Demurrer  sustained. 
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[Supreme  Court  of  Wisconsin^  April  2$^  iSggJ) 

Personal  Injuries  —  Damages — Age.*— In  actions  for  permanent 
injuries,  in  determining'  whether  the  verdict  is  excessive  the  age  of 
the  injured  person  is  an  element  to  be  considered. 

Same— Same. — Plaintiff,  a  woman  64  years  of  age,  and  who  was 
strong  and  healthy,  as  the  result  of  her  injuries,  suffered  great  pain, 
cannot  walk  because  of  pain  and  weakness  in  her  back,  and  the  use 
of  her  arms  or  shoulders  causes  pain.  Heldy  that,  assuming  the 
injuries  to  be  permanent,  plaintiff  should  not  be  allowed  to  recover 
more  than  $7,000. 

Appeal  by  defendant  from  Outagamie  county  circuit  court. 
Reversed. 

Fishi  Cary^  Upham  &  Blacky  for  appellant. 
O'Connor y  Hammel  &  Schmitz^  for  respondent. 

Cassoday,  C.  J.    This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  plaintiff  in  a  rear- 
end  collision  at  West  Chicago  on  the  night  of  June  29-30, 
o.  *  ^  1897.     Issue  being  joined,   and  trial  had,  the 

Case  Stated.  .     o    j  »  » 

jury  returned  a  verdict  for  the  plaintiff  for 
$12,000,  when,  on  motion  for  a  new  trial,  in  part  upon  the 
ground  that  the  damas:as  were  excessive,  the  court  ordered 
that,  unless  the  plaintiff  should  remit  from  the  verdict  $2,000, 
a  new  trial  should  be  granted,  but,  in  case  of  such  remission 
the  verdict  should  stand  at  $10,000;  and,  the  plaintiff 
having  made  such  remission,  judgment  was  entered  thereon 
for  $10,000  and  costs,  from  which  the  defendant  brings 
this  appeal. 

It  appears  from  the  uncontradicted  evidence  that  June  29, 

*See  note  at  end  of  case. 
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1897,  the  plaintiff  purchased  of  the  defendant  a  first-class 
passenger  ticket  from  Appleton,  by  way  of  Chicago,  to  San 
Francisco ;  that  the  defendant  received  the  plaintiff  in  one  of 
its  passenger  cars  at  Appleton  ;  that  while  the  plaintiff,  as 
such  passenger,  occupied  a  berth  in  one  of  defendant's  sleep- 
ing cars,  and  while  the  train  was  on  the  company's  track 
near  a  station  known  as  **  West  Chicago,'*  about  30  miles 
from  Chicago,  the  train  upon  which  the  plaintiff  was  so 
riding  collided  with,  and  was  run  into  at  the  rear  end  by, 
another  passenger  train  of  the  defendant,  and  the  car  in  which 
the  plaintiff  was  so  riding  was  thereby  telescoped,  and  the 
plaintiff  was  crowded  and  for  some  time  firmly  pinned  in 
and  held  under  the  broken  timbers  and  other  materials  of 
which  the  car  was  constructed ;  that  she  was  unable  to  extri- 
cate herself  therefrom,  and  was  firmly  held  under  the  debris 
until  the  broken  timbers  and  other  material  could  be  removed 
by  persons  engaged  in  clearing  away  the  wreck;  that  by 
reason  thereof  the  plaintiff  was  severely  and  seriously  injured  ; 
that  at  the  time  of  the  trial  (one  year  after  the  injury)  she 
was  still  in  a  helpless  condition,  and  suffered  great  pain, 
caused  by  such  injuries ;  that  up  to  that  time  of  receiving 
such  injuries  she  was  a  strong,  vigorous,  and  able-bodied 
woman ;  that  it  was  found  that  the  muscles  of  her  left  leg 
were  badly  bruised,  her  knees  injured  so  as  to  cause  her 
great  pain,  aud  she  complained  of  pain  in  her  head,  back, 
and  knee ;  that  after  she  had  rested  half  an  hour,  and  found 
no  bones  broken,  and  believing  that  she  had  only  been 
severely  jammed  in  and  crowded  between  the  timbers,  she 
was  assisted  into  another  car,  and  continued  her  journey  to 
California;  that  from  the  place  of  the  collision  to  Council 
Bluffs  she  occupied  a  sleeper;  that  at  Council  Bluffs  she 
staid  overnight  at  the  railway  station ;  that  she  was  assisted 
from  the  car  to  the  hotel,  and  the  next  morning  from  the  hotel 
to  the  car  ;  that  she  was  then  still  suffering  a  great  deal  of 
pain,  and  could  not  get  her  hands  together,  nor  to  her  head, 
but  proceeded  on  her  journey ;  that  her  pain  continued  to 
increase,  especially  in  her  back ;  that  at   Ogden,  Utah,  she 
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had  to  be  assisted  on  and  off  the  train  ;  that  she  reached  her 
brother's,  in  California,  and  remained  there  about  10  weeks, 
but  was  helpless,  and  so  continued,  and  her  pains  continued, 
principally  in  her  back,  side,  back  of  her  neck,  shoulder,  and 
in  her  head  ;  that  she  is  unable  to  get  up  or  down  stairs  with- 
out being  carried  ;  that  the  reason  she  cannot  walk  is  because 
her  back  is  weak  and  painful ;  that  the  use  of  her  arms  or 
shoulders  hurts  her  back;  that,  in  attempting  to  walk,  she 
shuffles  her  feet  along ;  that  since  the  injury  she  has,  at  times, 
had  bloody  discharges  of  the  bowels. 

The  negligence  of  the  defendant  is  admitted,  and  the  im- 
portant question  for  consideration  is  the  measure  of  damages. 
The  defendant  contends  that  the  damages  allowed  are  grossly 
excessive,  and  insists  that  remarks  of  the  plaintiff's  counsel 
on  the  trial,  and  to  which  timely  objections  and  exceptions 
were  taken,  had  the  direct  tendency  to  unduly  inflame  the 
passions  of  the  jury  so  as  to  produce  the  result.  The  counsel 
for  the  plaintiff,  in  his  opening  statement  to  the  jury,  stated, 
in  effect,  that  the  pain  was  such  as  no  member  of  the  jury, 
himself,  or  the  defendant's  counsel  would  suffer  any  length 
of  time.  Upon  an  objection  being  sustained,  counsel,  among 
other  things,  added  :  *'I  am  simply  saying,  and  it  is  all  I 
want  to  say,  that  upon  this  question  of  damages,  when  all 
the  proof  is  in  here, — proof  which  it  is  your  duty,  under  your 
oaths,  to  consider  without  fear  and  without  favor, — that  you 
will  not  say  this  woman  is  asking  too  much  when  she  says 
she  measures  her  damages  in  the  sum  of  even  $25,000.*' 
The  defendant  having  objected  to  the  remarks  of  counsel  in 
his  closing  argument,  as  to  the  jurors  putting  themselves  in 
the  place  of  the  plaintiff,  which  objection  was  overruled, 
counsel  for  the  plaintiff  continued:  **I  did  not  say  what 
counsel  claims  I  said.  What  I  stated  was  that  each  of  the 
jury  should  keep  in  view  and  in  mind  the  evidence,  fully,  as 
it  was  produced  here  on  the  witness  stand,  and  by  that  and 
from  that  judge  ;  that  under  the  law  the  plaintiff  is  entitled 
-to  full  compensation  for  the  pain  and  suffering  she  endured, 
past  and  future,  on  account  of  the  injuries  received  by  her, 
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and  on  account  of  any  physical  and  mental  disability 
she  suffered,  but  by  that,  of  course,  we  do  not  mean 
that  any  amount  of  money  the  jury  might  give 
her  by  their  verdict  would  lessen  the  suffering  she  has  en  - 
dured  since  her  injury,  on  account  thereof,  nor  restore  her 
health  and  former  vigor ;  that  no  amount  of  money  could 
place  her  back  where  she  was  before  receiving  the  injuries 
complained  of,  and  that  the  jury  was  not  able  to  make  good 
her  sufferings;  that,  if  this  court  room  was  filled  with  gold, 
that  could  not  and  would  not  pay  it ;  and  that  he  did  not 
expect  anything  like  that  from  them.  I  stated  that  the  jury 
were  not  able  to  make  good  all  her  damages,  if  the  room  was 
filled  with  gold  ;  that  could  not  and  would  not  pay  it,  and  we 
don't  expect  it  would.  We  don't  expect  anything  like  that 
from  them."  Such  remarks  were  manifestly  out  of  place, 
and  could  have  been  made  for  no  other  purpose  than  to 
excite  the  sympathies  and  passions  of  the  jury,  in  order  to 
secure  an  exorbitant  verdict.  While  no  one  would  willingly 
sustain  severe  personal  injuries  in  order  to  be  compensated 
in  money,  yet  courts  and  juries  must  deal  with  such  ques- 
tions in  a  deliberate  and  practical  way.  Heddles  v.  Railway 
Co..  74  Wis.  259,  39  Am.  &  Eng.  R.  Cas.  645,  42  N.  W.  237. 
It  is  not  a  ca.se  calling  for  punitory  damages,  but  only  com- 
pensatory damages.  This  court  has  frequently  condemned 
such  attempts  of  counsel  to  increase  damages,  and  stated  the 
rules  which  should  govern  counsel  in  addressing  juries. 
Waterman  v.  Railroad  Co.,  82  Wis.  615,  635-639,  52  Am.  & 
Eng.  R.  Cas.  592,  52  N.  W.  247,  1136  ;  Gillen  v.  Railway 
Co.,  91  Wis.  633,  65  N.  W.  373;  Andrews  v.  Railway  Co., 
96  Wis.  348,361,  362,  71  N.  W.  372.  It  is  unnecessary  to 
repeat  what  has  been  said  in  those  cases,  and  the  cases  there- 
in cited  on  the  subject.  In  actions  for  tort,  where  there  is  no 
fixed  legal  rule  as  to  the  amount  of  compensation,  a  court  is 
not  at  liberty  to  set  aside  a  verdict  on  the  ground  that  it  is 
excessive,  unless  it  is  so  excessive  as  to  create  the  belief 
that  the  jury  have  been  misled  either  by  passion,  prejudice, 
of  ignorance.     Donovan  v.  Railroad  Co., 93  Wis.  378,  5  Am. 
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&  Eng.  R.  Cas.,  N.  S.,  318,  67  N.  W.  721.  The  trial  court 
was  manifestly  of  the  opinion  that  the  amount  of  the  verdict 
was  the  result  of  passion  or  prejudice;  otherwise,  that  court 
would  not  have  reduced  the  same.  Although  the  nervous 
shock  was  evidently  severe,  yet  the  evidence  of  the  defend- 
ant's experts  is  very  strong  that  the  injuries  are  not  perma- 
nent. On  the  other  hand,  the  plaintiff's  medical  experts 
testified  to  the  effect  that  her  injuries  are  permanent,  and 
that  she  will  suffer  more  or  less  from  them  as  long  as  she 
lives.  It  is  urged  by  the  defendant  that  such  experts  base 
their  opinion,  in  part,  upon  facts  not  established  by  evidence. 
This  may  be  true,  to  some  extent.  No  sufficient  exceptions, 
however,  appear  to  have  been  taken  to  such  testimony.  For 
the  purposes  of  this  appeal,  we  assume  that  there  is  evidence 
suflScient  to  support  a  finding  that  the  plaintiff's  injuries 
were  permanent.  Still  we  are  forced  to  the  conclusion  that 
the  damages  are  excessive,  even  as  reduced  by  the  trial  court. 
In  the  Gillen  Case,  cited,  the  jury  returned  a  verdict  of 
$1,500.  The  trial  court  gave  the  plaintiff  the  option  of 
reducing  it  to  $750.  This  court  thought  that  was  $400 
in  excess  of  what  it  should  be,  and  so  gave  plaintiff  the 
option  of  further  reducing  it  that  amount  or  taking  a  new 

trial.     The   irresistible  objection  to  maintain - 

Personal  Inju-         .  ,..,  •         ^        e  «  «  m     •       -re 

rieB-iHmiB«es-    mg  this  judgment  is  the  fact  that  the  plaintiff 

was  more  than  64  years  of  age  at  the  time  she 
was  injured.  The  large  verdicts  which  have  been  sustained 
by  this  court  have  been  in  favor  of  very  much  younger  per- 
sons. In  the  Heddles  Case,  cited,  the  plaintiff  was  a  little 
boy,  crippled  in  both  legs  for  life,  and  on  the  first  trial  he 
got  a  verdict  of  $30,000,  which  we  held  to  be  considerably  in 
excess  of  what  he  was  entitled  to  recover,  and  on  the  second 
trial  a  verdict  for  $18,500  was  sustained.  74  Wis.  240,  243, 
259,  42  N.  W.  237  ;  Id.,  77  Wis.  229,  235,  236,  46  N.  W.  115. 
In  the  Waterman  Case,  cited,  the  plaintiff  was  comparatively 
a  young  man,  and  the  injuries  left  him  a  total  wreck.  He 
recovered  a  verdict  of  $25,000,  which  this  court,  owing  to 
peculiar  circumstances,  gave  him  the   option  to    reduce  to 
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$20,000.  82  Wis.  622,  638,  639,  52  N.  W.  247,  1136.  Con- 
sidering the  evidence  most  favorably  to  the  plaintiff,  yet,  in 
view  of  her  advanced  age,  we  think  she  should  „ 
not  be  allowed  to  recover,  as  damages,  more 
than  $7,000.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial,  but  with  the  op- 
tion on  the  part  of  the  plaintiff,  to  be  exercised*  within  30  days 
after  the  remittitur  from  this  court  is  filed  in  the  trial  court, 
to  remit,  in  writing,  from  the  verdict,  all  damages  in  excess 
of  $7,000,  and  file  such  remission  with  the  clerk  of  the  trial 
court,  in  which  event  judgment  is  to  be  entered  thereon  for 
the  plaintiff  for  $7,000  damages,  and  the  costs  and  disburse- 
ments in  the  circuit  court. 

NOTE. 

Permanent  Injuries — Evidence  —  Mortality  Tables. —Where  the 
injuries  received  are  permanent,  though  not  resulting  in  death,  it 
has  been  held  that  the  life  tables  were  admissible  to  show  plaintiff's 
expectancy  of  life  in  estimating  damages.  Knapp  v,  Sioux  City» 
etc.,  R.  Co.,  71  Iowa  41 ;  Chase  v,  Burlington,  etc.,  R.  Co.,  76  Iowa 
675,  38  Am.  &  Eng.  R.  Cas.  148.  Overruling  "^^ia^on  v.  Chicago,  ctc.» 
R.  Co.,  38  Iowa  564. 


Beath 
Rapid  Ry.  Co. 

{Supreme  Court  of  Michigan^  March  14,  iSgg,) 

Personal  Injuries— Postponement  of  Marriage— Pleading.* — In  an 
action  for  personal  injuries,  it  was  error  to  admit  testimony  to  show 
that  plaintiff  was  engaged  to  be  married,  and,  as  a  result  of  her 
injuries,  the  marriage  had  to  be  postponed,  as  these  facts  were  not 
counted  upon  in  the  declaration,  and  only  such  damages  were  recov- 
erable in  the  action  as  necessarily  flowed  from  the  injury,  as  alleged. 

Same— Same — Damages— Instructions. — In  such  action,  although 
mental  suffering  was  alleged,  it  was  error  to  instruct  that  the  facts 
that  plaintiff  was  engaged   to  be  married   and  as  a   result  of  the 

*See  notes  at  end  of  case. 
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injury  the  marriag-e  had  to  be  postponed  could  be  considered  by  the 
jury  as  having  a  bearing  upon  the  mental  strain  and  anxiety  of 
plaintiff;  and  the  error  was  not  cured  by  instructing  that  such 
postponement  was  not  an  independent  element  of  damage  to  be  con- 
sidered by  the  jury. 

Res  Gestae— Declarations  of  Present  Suffering.*— In  such  action, 
it  was  error  to  admit  evidence  of  manifestations  and  complaints  of 
present  pain  and  suffering  made  by  plaintiff  a  long  time  after  the 
accident. 

Shame  and  Mortification  —  Elemdnts  of  Damage.*  —  In  such 
action,  it  was  not  error  to  charge  that  the  shame  and  mortification 
which  plaintiff  had  suffered  by  being  obliged,  as  a  result  of  the 
accident,  to,  use  crutches  was  an  element  of  damage. 

Personal  Injuries — Pleading  and  Proof. — In  such  action,  it  was 
not  error  to  refuse  to  strike  out  testimony  in  relation  to  a  disease  of 
the  sciatic  nerve,  although  the  declaration  contained  no  allegation 
in  regard  to  such  disease. 

Error  by  defendant  to  Wayne  county  circuit  court.  Re- 
versed. 

The  declaration,  with  formal  parts  omitted,  read  as  follows  : 
**Rebecca  C.  Beath,  plaintiff  herein,  by  Fred  H.  Warren, 
her  attorney,  comes  into  court,  according  to  the  form  of 
the  statute  authorizing  the  commencement  of  suit  by 
declaration,  and  complains  of  the  Rapid  Railway  Company, 
a  corporation  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Michigan,  of  a  plea  of  trespass 
on  the  case,  for  that  whereas,  heretofore,  to  wit,  on  the 
17th  day  of  October,  A.  D.  1895,  and  for  some  time  prior 
thereto,  said  defendant  was  a  body  corporate,  organized  and 
existing  under  the  laws  of  the  state  of  Michigan,  and  was 
then  and  there  engaged  in  the  business  of  maintaining  and 
operating  a  certain  line  of  railway  extending  along  the 
Gratiot  road,  so  called,  from  the  city  of  Detroit,  in  the 
county  of  Wayne,  to  the  city  of  Mt.  Clemens,  in  the  county 
of  Macomb,  upon  which  line  of  railway  it  operated  and 
propelled  cars  by  means  of  electricity,  and  was  upon,  to  wit, 
the  17th  day  of  October,  A.  D.  1895,  and  ever  since  has 
been,  and  now  is,  engaged  in  the  business  of  carrjnng  goods 

♦See  notes  at  end  of  case. 
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and  passengers  for  hire,  as  a  common  carrier,  on  the  line  of 
its  said  railv^ay  so  maintained  and  operated  in  the  counties 
aforesaid. 

*'And  plaintiff  further  alleges  that  on,  to  wit,  the  17th 
day  of  October,  A.  D.  1895,  she  was  a  passenger  upon 
defendant's  said  railway,  in  a  car  belonging  to  and 
operated  by  said  defendant,  running  on  the  Gratiot  road,  so 
called,  to  and  towards  the  city  of  Detroit;  and  she  then  and 
there  paid  or  caused  to  be  paid  to  said  defendant  the  full 
fare  demanded  by  it  for  passage  in  said  car  over  its  said  line 
of  railway,  to  wit,  from  the  said  city  of  Mt.  Clemens  to  the 
said  city  of  Detroit.  And  thereupon  it  became  and  was 
the  duty  of  the  defendant  safely  then  and  there  to  carry  and 
convey  the  said  plaintiff  from  the  said  city  of  Mt.  Clemens  to 
the  city  of  Detroit,  aforesaid,  and  to  exercise  great  care  in 
directing,  propelling,  operating,  and  maintaining  the  said 
car  in  which  plaintiff  was  a  passenger  so  that  said  car 
would  pass  safely  over  its  said  line  of  railway,  to  wit,  from 
the  city  of  Mt.  Clemens  to  the  city  of  Detroit  aforesaid,  and 
to  so  direct,  manage,  control,  maintain,  and  operate  its  said 
line  of  railway  that  the  cars  running  thereon,  to  wit,  on  the 
Gratiot  road,  so  called,  between  said  above  mentioned 
cities,  would  not  be  brought  into  collision  with  each  other 
while  running  back  and  forth  over  and  along  said  line  of 
railway  aforesaid ;  and  it  also  became  and  was  the  duty  of 
said  defendant  to  employ  careful,  competent,  skillful, 
prudent,  and  sober  servants  and  agents  to  handle,  control, 
direct,  manage,  and  operate  its  cars  running  on  and  along 
its  said  line  of  railway,  and  to  so  direct,  manage,  and 
control  the  movement  and  operation  of  its  said  cars  that 
they  would  not  strike,  collide,  with,  or  in  any  manner  inter- 
fere with  each  other  while  running  on  and  along  said  line  of 
railway,  and  particularly  so  that  the  car  in  which  plaintiff 
was  a  passenger  would  not  be  brought  into  collision  with 
any  other  car  propelled  or  driven  over  defendant's  said  line 
of  railway  in  an  opposite  direction,  or  otherwise. 

'And  plaintiff  further  alleges  that  said  defendant  did  not 
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regard  its  said  duties,  but,  on  the  contrary  thereof,  wrongfully, 
negligently,  and  willfully  disregarded  the  same,  in  this,  to 
wit,  that  it  did  not  then  and  there  safely  carry  and  convey 
said  plaintiff  from  said  city  of  Mt.  Clemens  to  said  city  of 
Detroit;  that  it  failed  to  exercise  due  care  in  directing, 
propelling,  operating,  managing,  and  maintaining  said  car 
in  which  plaintiff  was  a  passenger  so  that  it  would  pass 
safely  over  said  line  of  railway  aforesaid;  that  it  did  not  so 
direct,  manage,  control,  maintain,  and  operate  its  said  line  of 
railway  as  to  avoid  a  collision  between  the  cars  running 
back  and  forth  thereon;  that  it  did  not  employ  careful, 
competent,  skillful,  prudent,  and  sober  servants  and  agents 
to  handle,  control,  direct,  manage,  and  operate  its  cars 
running  on  and  along  its  said  line  of  railway,  and  failed  to 
so  direct,  manage,  and  control  the  movement  and  operation 
of  its  said  cars  that  they  would  not  collide  with  each  other, 
and  particularly  so  that  the  car  in  which  plaintiff  was  a 
passenger  would  not  collide  with  any  other  car  of  said 
defendant's  being  propelled  or  driven  over  said  line  of  rail- 
way in  an  opposite  direction,  or  otherwise. 

'*And  plaintiff  further  alleges  that  as  the  car  in  which  she 
was  a  passenger  was  being  propelled  and  driven  on  said  line 
of  railway  along  the  Gratiot  road,  so  called,  to  wit,  from  said 
city  of  Mt.  Clemens  towards  the  city  of  Detroit  aforesaid,  and 
when  it  had  reached  a  certain  point  in  the  said  county  of 
Macomb  between  switch  number  five  (5)  and  switch  number 
four  (4),  to  wit,  about  three  and  one-half  miles  from  said  city 
of  Mt.  Clemens,  the  defendant,  by  its  servants  and  agents, 
acting  for  and  in  its  behalf,  wrongfully,  negligently,  and 
willfully  disregarding  its  duties  as  aforesaid,  then  and  there 
so  improperly,  carelessly,  heedlessly,  recklessly,  and  negli- 
gently drove,  propelled,  directed,  operated,  and  managed  its 
cars  running  each  way  on  and  along  its  said  line  of  railway 
that  a  collision  occurred  between  a  car  running  towards  the 
city  of  Mt.  Clemens  and  the  car  in  which  plaintiff  was  a 
passenger ;  that  by  reason  of  said  collision  said  cars  were 
badly  wrecked  and  damaged,    and  the  plaintiff,  without  any 
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fault  or  negligence  on  her  part,  and  while  in  the  exercise  of 
due  care  and  caution,  was  violently  thrown  from  her  seat,  and 
was  then  and  there  caught  and  crushed  between  the  framework 
and  the  seat  of  the  car  in  which  she  was  a  passenger,  and  did 
then  and  there  suffer  serious  and  permanent  injury  to  her 
head,  arms,  legs,  thighs,  ribs,  spine,  hips,  back  and  kidneys, 
and  did  then  and  there  receive  serious  and  permanent  internal 
injuries,  and  did  then  and  there  suffer  a  serious  and  permanent 
rupture  of  the  tissues  in  the  region  of  the  kidneys,  and  did 
then  and  there  receive  a  serious  and  permanent  injury  to  her 
right  hip,  hip  joint,  pelvis,  and  thigh,  and  was  then  and  there 
paralyzed  and  otherwise  permanently  injured,  and  was  then 
and  there  greatly  bruised,  hurt,  and  wounded,  and  became 
sick,  sore,  lame,  and  disordered,  and  so  remained  and  con- 
tinued for  a  long  time,  to  wit,  from  thence  hitherto;  and 
plaintiff  has  ever  since  suffered  great  physical  pain  and  injury, 
and  has  undergone  great  mental  anxiety  and  nervous  pros  - 
tration,  and  was  confined  to  her  bed  for  a  long  space  of  time, 
to  wit,  three  months,  and  was  compelled  to  lay  out  and  expend 
for  medical  services  and  for  medicines  and  surgical  appliances 
a  large  sum  of  money,  to  wit,  two  thousand  dollars,  and  has 
ever  since  been  unable  to  perform  and  transact  her  lawful 
affairs  and  business;  and  plaintiff  avers  that  by  reason  of  the 
premises  she  is  permanently  injured  and  disabled,  and  that 
all  of  said  losses  and  injuries  resulted  from  the  aforesaid  acts 
of  negligence  and  wrongdoing  on  the  part  of  the  defendant, 
to  the  plaintiff's  damage  fifty  thousand  dollars,  and  therefore 
she  brings  suit. 

* 'Dated  March  30.  1896.'' 

Defendant  moved  to  have  all  the  evidence  showing  that  a 
disease  of  the  sciatic  nerve  was  one  of  the  results  of  the 
accident  stricken  out,  as  the  declaration  contained  no  allega- 
tion to  that  effect. 

Brennan^  Donnelly  &  Van  De  Mark,  for  appellant. 
Fred  H,  Warren^  for  appellee. 

Long,  J.    Plaintiff  was  a  passenger  on  one  of  defendant's 
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cars,  and  was  seriously  injured  in  a  collision.     On  the   trial 
a^  ^  A         i^  ^^^  court  below,  the   defendant  did  not  deny 

UA80  BC&COCl* 

liability  for  the  actual  damages  sustained.  The 
jury  returned  a  verdict  for  $4,600.  Defendant  brings  error. 
The  plaintiff  was  a  single  woman,  and  it  is  alleged  that  the 
court  erred  in  admitting  testimony  showing  that  she  was 
engaged  to  be  married,  and  that  the  marriage  was  postponed 
in  consequence  of  the  injury,  and  also  in  charging  the  jury 
that  they  might  consider  the  fact  of  plaintiff's  marriage 
engagement,  and  the  postponement  of  the  same,  as  an  element 
of  damages,  as  bearing  upon  her  mental  strain  and  anxiety, 
as  such  damages  were  not  counted  upon  in  the  declaration. 
There  was  no  averment  in  the  declaration  of  this  character. 
While  the  plaintiff  was  on  the  witness  stand  as  a  witness  in 
her  own  behalf,  and  after  she  had  detailed  her  injuries  in  full, 
she  was  asked:  **I  wish  you  would  tell  the  jury  what  the 
effect  of  all  this  was  upon  your  mind, — how  it  affected  you. 
A.  I  cannot  tell.  I  know  that  it  worried  me  considerably, 
and  I  was  totally  discouraged.  I  had  plans  made  for  the 
future,  and  these  things  had  to  be  postponed.  I  was  con- 
stantly getting  worse,  and  didn't  see  any  hopes  for  the  future 
at  all.  Q.  Were  you  engaged  to  be  married?  A.  I  had  made 
some  preparation  for  that  event.  Q.  I  will  ask  you  whether 
that  had  any  influence  upon  your  mental  condition,  and  getting 
discouraged?  A.  Yes,  sir."  The  question  was  then  asked 
whether,  the  marriage  had  been  put  off,  and  why  it  was  put 
off.  The  question  why  the  marriage  was  put  off  was  with- 
drawn. The  court  charged  the  jury  upon  the  subject  of 
damages  as  follows:  **Now,  the  elements  which  you  are  to 
consider  are  several:  First,  in  estimating  the  amount  you 
will  award  the  plaintiff,  you  are  to  take  into  consideration 
the  following  elements :  She  is  entitled  to  recover,  if  at  all, 
for  her  fright  and  shock  suffered  at  the  time  of  the  collision; 
for  pain  and  suffering  and  personal  inconvenience  and  sick- 
ness she  has  endured  ;  third,  for  pain  and  suffering  she  has 
endured  by  reason  of  the  surgical  appliances  which  it  became 
necessary  for  her  to  use  and  wear  in  the  process  of  recovery. 
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and  the  personal  inconvenience  resulting  from  the  same.  You 
are  not  only  to  take  into  consideration  the  physical  pain  and 
suffering  she  has  endured,  but  also  the  mental  pain  and  suf- 
fering, anxiety  and  suspense,  which  you  believe  she  has  passed 
through,  and  the  nervous  prostration  which  you  believe  she 
has  passed  through,  as  a  result  of  the  injury  she  has  received. 
In  this  connection,  gentlemen,    as  bearing  uponthe   mental 
strain  and  anxiety,  you   may  consider  the   undisputed   fact 
that  this  plaintiff  was  engaged  to  be  married  at  the  time  this 
injurj' occurred,  and  that,  as  a  result  of  the   injuries   she  re- 
ceived, the  marriage  had  to  be  postponed.     That,  gentlemen 
of  the  jury,  is  not,  independently,  an  element  of  damage,  but 
an  element  for  you  to  consider  as  bearing  upon  the   mental 
strain  and  anxiety  and  suspense  which  she  was  under  at  the 
time  of  the  injury  and  afterwards.     You   may  also   consider 
the  shame  and  mortification  which  she  suffered  by  reason  of 
being  obliged  to  use  crutches,  or  a  crutch  and  cane,  and  also' 
the  personal  inconvenience  arising  from  such  use ;  also,  you 
may  consider  the  extent  to  which  she  was  compelled  to  deny 
herself  social  pleasures  and  enjoyments,   and  to  forego  par- 
ticipation in  the  activities  of  life,  which  she  had  been   accus- 
tomed to  enjoy  before  the  injury.     You  should  also  consider 
the  question  whether  this  injury  is   liable  to   be  permanent, 
and  in  making  up  your  verdict,  if   you  believe   she   has   not 
recovered,  and  that  she  will  continue  to  suffer  from  these  in- 
juries in  the  future,  you  should  award   her  such    sum   as   in 
your  opinion  will  compensate  her  for  the  bodily  and  mental 
pain  and  suffering  and  inconvenience  which  she  will   be  ob- 
liged to  endure  hereafter.'*     The  court   was  in 

.^^.  ^1  .      ^       ^.  jf    .  ^         Personal  In- 

error  m  permitting  this  testimony,  and  in  stat-    juries-post- 

ponement  or 

ingto  the  jury  that  they  might  consider,  as  piSSS." 
bearing  upon  plaintiff's  mental  strain  and  anx- 
iety, the  fact  that  she  was  engaged  to  be  married,  and,  as  a 
result  of  injuries  received,  the  marriage  had  to  be  postponed. 
These  facts  were  not  counted  upon  in  the  declaration,  and 
only  such  damages  were  recoverable  in  the  action  as  neces- 
sarily flowed  from  the  injury.     This  rule  in.  negligence  cases 
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is  well  settled  in  this  state  and  elsewhere.     In  Shaw  v.  Hoff - 
fnan^Zl  Mich.  158,  it  was  said:  '*Butthe  only  damages  which 
can  be  recovered  under  the  general  allegation,   without  stat- 
ing their  particular  nature,  and  how  they  arise,  are  those  which 
the  law  implies  or  presumes   from   the    acts  or   matters   set 
forth  in  the  declaration  as  the  ground  of  the  complainant's 
claim ;  and  these  are  such  only  as  necessarily  arise  from  the 
matters  alleged,  under  the  circumstances  stated  in  the  allega- 
tion."    As  well  stated  by  counsel  for  defendant  :  **The  rea- 
son of  the  rule  is  quite  apparent,  and   its  expediency  cannot 
be  doubted.     A  defendant  can  properly  be  held  to  anticipate 
that  proof  will  be  offered   to  establish    such   results   of   his 
wrongful  act  as  necessarily  flow  from  it.  A  man  is  presumed 
to  intend  the  necessary  consequences  of  his    act,   and    he   is 
also  presumed  to  anticipate  that  he  will  be  held  for  the   nec- 
essary consequences  of  an   injury  he  inflicts.     On   the   other 
hand,  any  result  which  is  not  necessary,  or  which  may  occur 
by  reason  of  incidental  circumstances   which   he   cannot    be 
presumed  to   know,    he  cannot   be  held,   without  notice,  to 
anticipate  evidence  of  on  the  trial.     This  question  is  one   of 
pleading,  and  is  distinct  from   the   question   of   defendant's 
liability.     He  is   liable  for  all  natural  and  ordinary    conse- 
quences of  his  wrongful  act  but  he  is  not  presumed  to  know 
that  proof  of  anything  beyond   the  necessary   consequences 
of  the  wrongful  act  will  be  offered  against  him."     It  is  clear 
that  the  postponement  of  a  particular   marriage  engagement 
existing  between  the  plaintiff  and  a  third  party  is  not  such  a 
circumstance  as  would  necessarily   be   the   result  of  a  per- 
sonal  injury.     Tha  general   rule  is  that  all   damages  which 
do   not  flow   necessarily    from   the   wrongful    act   must   be 
pleaded  specially.     In   Hopkins  v.  Railroad    Co.,   36  N.  H. 
9,  the   court   held   that   the  expanses   of    nursing  could  be 
recovered   as  a  necessary  consequence  of  a  wrongful  injury, 
although  they  had   not  been   specially   pleaded.     The  court 
said  :     **They   are  not  special   damages,  in  the  sense  of  that 
term   as   it   is    used   in   the   law  of  pleading   and  evidence. 
They  are  not  caused  by  any  incidental  fact,  or  by  the  peculiar 
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circumstances  of  the  party,  but  from  the  natural  and  uniform 
effects  of  the  injury  itself.'*  In  Railway  Co.  v.  Hurley,  74 
Tex.  593,  12  S.  W.  226,  it  was  held  that  where  the  plaintiff 
had  been  ejected  from  a  train,  in  the  nighttime,  at  some 
distance  from  a  city,  he  could  not,  on  the  trial,  prove  the 
fact  that  he  was  endeavoring  to  reach  the  sick  bed  of  his 
child,  for  the  purpose  of  enhancing  his  damages  for  mental 
anxiety  and  suffering,  for  which  there  was  no  allegation  in 
the  pleadings.  It  was  said:  **When,  for  the  purpose  of 
explaining  the  existence  of  mental  distress,  or  of  enhancing 
the  amount  of  damages  by  enlarging  its  degree,  it  is  intended 
to  offer  any  evidence  beyond  the  trespass  or  act  of  physical 
violence  complained  of,  a  proper  predicate  in  the  pleadings 
must  be  laid.**  The  general  rule  as  to  special  damages  is 
laid  down. in  accordance  with  these  cases  in  Brink  v,  Freoff, 
44  Mich.  70,  6N.  W.  94;  Joslin  z;.  Ice  Co.,  50  Mich.  516, 
15  N.  W.  887;  Silsby  v.  Car  Co.,  95  Mich.  204,  54  N.  W. 
761. 

Counsel  for  plaintiff  admits    that  the   cases   cited   tend  to 
support   the   proposition   that   damages   which   are  not  the 
necessary  cousequences  of  the  injurious   acts   complained  of 
are  not  recoverable,  unless   specially  alleged  in 
the  declaration ;  but    he  alleges    that   this    rule     paBa.?33- 

lostructlons. 

was  not  violated  in  the  present  case,  because 
he  says  no  such  damages  were  asked  or  allowed.  His 
contention  is  that  the  plaintiff  is  entitled  to  recover  dam- 
ages for  mental  suffering,  anxiety,  and  suspense,  that  all 
these  are  alleged  in  the  declaration,  and  that  the  onl}'^ 
question  which  confronts  the  court  is  whether  it  is  necessary 
to  allege  each  separate  circumstance  or  thing  which  went 
to  make  up  the  whole  sum  of  mental  pain,  anxiety,  and 
suspense,  or  whether  a  general  allegation  is  sufficient  to 
admit  proof  of  the  various  elements  affecting  her  mental 
condition.  It  is  also  asserted  that  the  jury  were  not  allowed 
to  speculate  upon  the  testimony,  but  were  told  that  they 
must  not  consider  it  as  an  independent  element  of  damages, 
but  only  as  bearing  upon  the  mental  strain,  anxiety,  and 
15  (N  8)  A  &  E  R  Cas— 51 
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suspense  which  the  plaintiff  was  under  at  the  time  of  the 
injury  and  afterwards.  This  contention  of  counsel  for 
plaintiff  cannot  be  sustained.  The  court  very  plainly 
directed  the  jury  that  they  might  consider  the  undisputed 
fact  that  the  plaintiff  was  engaged  to  be  married  at  the  time 
the  injury  occurred,  and  that  as  a  result  of  the  injury  the 
marriage  had  to  be  postponed,  as  these  facts  had  a  bearing 
upon  the  mental  strain  and  anxiety  of  the  plaintiff.  The 
jury  must  have  understood  from  this  charge  that  the  post- 
ponement of  the  the  marriage  might  be  taken  into  consid- 
eration in  fixing  the  damages  which  plaintiff  sustained, 
notwithstanding  the  fact  that  no  such  claim  was  made  in 
the  declaration.  We  find  no  case  which  sustains  this  charge, 
but,  on  the  contrary,  the  law  is  settled  the  other  way.  Just 
what  the  court  meant  by  saying  that  it  was  not  an  inde- 
pendent element  of  damages,  we  are  unable  to  ascertain, 
unless  it  was  meant  that  the  jury,  in  fixing  the  damages  for 
mental  pain  and  anguish,  might  take  the  postponement  of 
the  marriage  into  account;  and  that  is  undoubtedly  what 
the  court  intended  that  the  jury  should  consider. 

It  is  also  contended  that  the  court  erred  in  permitting 
proofs  of  plaintiff's  condition  by  her  manifestations  and 
complaints  a  length   of  time  after  the   accident.     We  think 

this    question    need    not   be    discussed.      The 

Res  Oestae— Deo-  , 

eSSSerfn  ^*^'"  tcstimouy    SO    givcu    was   not    hearsay,   or   a 

narration  of  past  conditions,  but  simply  showed 
the  manifestations  and  declarations  of  present  pain  and 
suffering,  and  related  to  facts  which  fell  under  the  observa- 
tion of  the  witnesses  themselves,  and  therefore  was  a  part 
of  the  res  gestce. 

It  is  further  contended  that  the  court  was  in  error  in 
charging  the  jury  that  they  might  consider  the  shame  and 
mortification    which    the   plaintiff    had   suffered    hy    being 

obliged  to  use  crutches,  or  a  crutch  and  cane. 
ffoSSStion-      We  think  there   was  no  error  in  this  part  of  the 

Slemftiits  of 

Damage.  charge.     It  was  one  of  the  elements  of  damages 

which  might  naturally  flow  from  the  injury. 
The  plaintiff  was   not  confined  in  her  recovery  to  damages 
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sustained  by  reason  of  physical  pain  and  anguish  suffered, 
but  had  the  right  to  recover  for  the  mental  pain  and  anxiety 
she  was  compelled  to  undergo  by  reason  of  the  injuries 
sustained.  If  she  were  compelled  to  use  crutches,  or  a 
crutch  and  cane,  that  fact  was  a  matter  which  the  jury 
should  take  into  consideration.  While  the  precise  question 
has  not  been  before  this  court  in  the  former  cases,  yet  the 
rules  laid  down  in  Friend  v.  Dunks,  37  Mich.  30,  Ross  v. 
lyeggett,  61  Mich.  445,  28  N.  W.  695,  and  Welch  v.  Ware, 
32  Mich.  83,  seem  to  settle  the  point  in  controversy  against 
the  defendant. 

But  one  more   question  need  be  discussed.     It  is  said  that 
the  court  was  in  error  in  refusing  to  strike  out 
all  testimony  in  relation   to   the   desease  of  the  Jurie»-pieadin« 

"^  and  Proof. 

sciatic  nerve.     We  think   not.     The   point   is 
settled   in   Montgomery  v.    Railway   Co.  (Mich.)  61  N.  W. 
543.  For  the  error  pointed  out,  the  case  must  be  reversed,  and 
a  new  trial  granted. 

Hooker,  J.,  did  not  sit.     The  other  justices  concurred. 


NOTES. 

Special  Damages  Must  be  Expressly  Pleaded. — Schmitt  v.  Dry 
Dock,  E.  B.  &  B.  R.  Co.,  2  N.  Y.  City  Ct.  359 ;  Spencer  v,  St.  Paul 
&  S.  C.  R.  Co.,  21  Minn.  362 ;  Vanderslice  v.  Newton,  4  N.  Y.  130  ; 
Lraing  v.  Colder.  8  Pa.  St.  479  ;  Texas  &  P.  R.  Co.  v,  Curry,  21  Am. 
&  Eng.  R.  Cas.  448,  64  Tex.  85  ;  Brown  v,  Hannibal  &  St.  J.  R.  Co., 
42  Am.  &  Eng.  R.  Cas.  87,  99  Mo.  310,  12  S.  W.  Rep.  655. 

Illustrations. — When  a  person  seeks  to  recover  damages  for  a 
personal  injury,  he  must  aver  special  damage  in  order  to  recover 
any  money  expended  by  him  or  debt  created  on  account  of  the  in- 
jury. South  Covington  &  C.  St.  R.  Co.  v.  Ware,  27  Am.  &  Eng.  R. 
Cas.  206,  84  Ky.  267,  1  S.  W.  Rep.  493. 

Allegations  of  special  damages  **that  plaintiff  had  been  put  to 
great  expense  in  procuring  medicine,  medical  attendance,  and  care, 
in  which  he  had  expended  the  sum  of  $500  for  physicians'  services, 
nurses,  and  help,"  and  that  he  was  "greatly  and  permanently 
injured,  suffered  great  physical  and  mental  pain,  and  became  sore. 
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sick,  lame,  and  lang'uishiag',**  are  not  sufficiently  specific  to  admit 
testimony  of  any  permanent  injury.  Kalembach  v,  Michigan  C. 
R.  Co.,  50  Am.  &  Eng.  R.  Cas.  15,  87  Mich.  509,  49  N.  W.  Rep.    1032. 

Evidence  that  the  plaintiff  in  an  action  to  recover  damages  for 
personal  injuries  hired  others  to  work  in  his  place,  and  that  he  paid 
them  a  certain  sum,  is  inadmissible  in  the  absence  of  an  allegation 
alleging  special  damages  thereby.  Gumb  v.  Twenty-third  St.  R. 
Co..  43  Am.  &  Eng.  R.  Cas.  315,  114  N.  Y.  411,  21  N.  E.  Rep.  993,  23 
N.  Y.  S.  R.  748 ;  reversing  21  J.  &  S.  466,  1  N.  Y.  S.  R.  715. 

When,  for  the  purpose  of  explaining  the  existence  of  mental 
distress,  or  of  enhancing  the  amount  of  the  damages  by  enlarging 
its  degree,  it  is  intended  to  offer  any  evidence  beyond  the  trespass 
or  act  of  physical  violence  complained  of,  a  proper  predicate  in  the 
pleadings  must  be  laid.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hurley,  74  Tex. 
593,  12  S.  W.  Rep.  226. 

In  an  action  for  injuries  alleged  to  have  been  received  by  "shock, *' 
proof  of  the  plaintiff's  nervous  condition  is  mere  evidence  of  the 
effects  of  the  "shock"  to  be  considered  by  the  jury  in  determining 
its  severity,  and  the  rules  of  pleading  do  not  require  that  all  the 
effects  that  may  follow  from  the  infliction  of  a  particular  injury 
shall  be  set  forth  in  the  declaration.  Chicago,  B.  &  Q.  R.  Co.  v. 
Sullivan  (111.),  17  N.  E.  Rep.  460. 

Declarations  of  Suffering. — See  Mott  v,  Detroit,  etc.,  Ry.  Co. 
ante^  113,  and  note^  122  et  seq. 

Damages — Shame  and  Mortification  Caused  by  Personal  Injuries. 
— In  an  action  for  personal  injuries  there  may  be  a  recovery  for 
the  mortification  and  anguish  of  mind  suffered  by  plaintiff  at  the 
time  of  the  accident,  which  he  has  suffered  since  that  time,  and 
which  he  is  reasonably  certain  to  suffer  in  the  future,  by  reason  of 
the  mutilation  of  his  body,  and  the  fact  that  he  may  become  an 
object  of  curiosity  or  ridicule.  Central  K.  Co.  v,  Lanier  (Ga.),  10 
S.  E.  Rep.  279 ;  Rockwell  v,  Eldred,  7  Pa.  Super.  Ct.  95 ;  Galves- 
ton, H.  &  S.  A.  R.  Co.  V,  Clark  (Tex.),  51  S.  W.  Rep.  276  ;  Nichols 
V,  Brabazon,  94  Wis.  549,  69  N.  W.  Rep.  342 ;  Heddles  v,  Chicago, 
etc.,  R.  Co.,  77   Wis.  223,  20   Am.  St.  Rep.  106. 
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'        V. 

Louisvii^LE  &  N.  R.  Co. 

{Court  of  Appeals  of  Kentucky  ^  Sept.  28^.1899,) 

Ejection  of  Trespasser— Subsequent  Assault  by  Brakeman — Con- 
tinuous Transaction — Liability.* — Where  the  acts  of  a  brakeman  in 
frig'htening-  a  trespasser  from  a  car  of  a  work  train  by  violence,  and 
in  seizing-  and  pushing  him  under  the  car,  so  that  his  feet  are 
crushed  by  its  wheels,  all  occur  within  a  few  seconds,  such  acts 
constitute  one  transaction,  for  which  the  railroad  company  is  liable, 
the  ejection  of  the  trespasser  being  one  of  the  brakeman 's  duties. 

Defective  Petition  Cured  by  Answer. — The  insufficiency  of  a  peti- 
tion is  cured  by  an  answer  supplying-  the  omitted  averments. 

Appeal  by  plaintiff  from  Henderson  county  circuit  court. 
Reversed, 

Clay  &  Clayy  for  appellant. 

Yeaman  &  Locketty  Jas,  M,  Yeaman^  and  Edward  IV. 
Hinesy  for  appellee. 

HoBSON,  J.  While  one  of  appellee's  work  trains  was 
backing  south  out  of  the  side  track  at  New  Haven,  appellant, 
a  boy  14  years  of  age,  climbed  upon  the  side  of  one  of  the  cars, 
three  or  four  car  lengths  from  the  switch,  when       ^     „^  ^  ^ 

^  '  Case  Stated. 

the  train  was  moving  about  three  miles  an  hour. 
The  proof  for  appellant  is  that  while  he  was  standing  on  the 
ladder  on  the  side  of  the  car  a  brakeman  employed  on  the 
train,  who  was  standing  at  the  switch  target,  cursed  him  and 
told  him  to  get  off,  and  thereupon  threw  a  rock  at  him,  which 
struck  the  car  with  considerable  force  just  above  his  head. 
The  movement  of  the  train  was  bringing  the  boy  closer  to 
the  brakeman,  who,  according  to  the  testimony  for  the  appel - 
lant,  approached  him  in  such  a  manner  as  to  make  him  fear 

*See  notes  at  end  of  case. 
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personal  violence  at  his  bands.      The  boy  for  this  reason 
jumped  from  the  car,  and  as  he  reached  the  ground  was  seized 
by  the  brakeman  and  pushed  against  the  car  so  that  one  of 
his  feet  was   caught  under  the  wheels  and  badly  crushed. 
The  evidence  for  the  appellee  showed  that  the  brakeman  only 
motioned  to  the  boy  to  get  down,  and  that  as  he  jumped  oft 
he  stumbled  and  fell  under  the  train.     The  decided  weight 
of  the  evidence  is  to  the  effect  that  the  brakeman  either  bad 
hold  of  the  boy,  or  was  very  close  to  him,  just  before  he  got 
under  the  train ;  and  several  witnesses  testify  to  seeing  him 
throw  the  rock,  and  hearing  the  boy  say,  just  after  he  was 
hurt,     **See  what  you  have  done,'*  or  words  to  that  effect. 
On  these  facts  the  court  below  instructed  the  jury  as  follows  : 
No.  1.     **The  court  instructs  the  jury  that  the  plaintiff  had 
no  right  to  get  upon  or  to  ride  on  the  ladder  of  the  defend  - 
ant's  freight  car,  and  in  attempting  to  do  so  he  was  a  tres- 
passer, and  took  upon  himself  all  the  risks  and  perils  incident 
to  the  position  in  which  he  had  placed  himself.     The  defend- 
ant's servants  had  the  right  to  order  him  to  leave  said  car, 
and,  if  need  be,  to  force  him  to  leave  it ;  but  they  had  no  right 
to  render  his  position  more   perilous    than  he  had  himself 
rendered  it.     If,  therefore,  the  jury  believe  from  the  evidence 
that  when  the  plaintiff  was  riding  on  the  ladder  of  a  freight 
train  or  car,  and  was  ordered  off  by  the  brakeman,  and  was 
endeavoring  to  leave  said  car,  when  the  brakeman  unneces- 
sarily took  hold  of  him  (the  plaintiff),  before  he  had  freed 
himself  from  said  car,  and  pushed  the  plaintiff  under  the  car 
and  thereby  caused  his  foot  to  be  crushed,  they  will  find  for 
the  plaintiff."     No.  2.     **If  the  plaintiff  was  not  taken  hold 
of  by  the  brakeman  before  he  had  freed  himself  from  the  car, 
or  was  not  pushed  under  said  car  by  the  brakeman,  they  will 
find  for  the  defendant.     Or  if  they  find  that   plaintiff  was 
pushed  under  the  car  by  the  brakeman,  but  that  the  brake - 
man  did  not  take  hold  of  him  (the  plaintiff)  till  he  had  freed 
himself   from    the  car,   they  will    find  for  the    defendant." 
(b)  "But  if  the  plaintiff  had  alighted  from  the  car,  and  then 
defendant's  brakeman  shoved  or  pushed  him  against  or  under 
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the  train,  and  thereby  caused  the  injury,  such  act  of  the 
brakeman  was  not  the  act  of  the  company,  and  the  jury  will 
find  for  the  defendant.*'  The  court  refused  to  give  the  jury 
this  instruction  :  (y)  *'The  court  instructs  the  jury  that  if  the 
plaintiff  was  alighting  from  the  train  while  in  motion,  but 
before  he  had  recovered  his  balance,  and  while  in  the  act  of 
alighting  therefrom,  he  was  pushed  under  the  train  by  a 
brakeman  of  said  company,  then  and  in  that  event  they  will 
find  for  the  plaintiff/' 

The  jury  found  for  appellee,  and  appellant  asks  for  a  rever- 
sal on  the  ground  that  the  court's  instructions  did  not  properly 
present  the  law  of  the  case.  He  testified  on  the  trial  that  the 
brakeman  seized  him  just  as  he  stepped  from  the  car,  and 
while  he  still  had  hold  of  the  ladder,  but  there  was  proof  that 
at  this  time  he  was.  free  from  the  car.  Appellant  also  read  to 
the  jury  his  petition,  which  contained  this  averment:  **  While 
said  train  was  in  motion  an  employee  of  said  company  forci- 
bly, negligently,  and  willfully  caused  him  to  alight  there- 
from, and  afterwards,  and  while  said  train  was  in  motion, 
and  after  he  had  been  forced  from  said  train,  an  employee  of 
said  company  negligently  and  willfully,  and  without  any 
cause  therefor,  violently  and  with  force  knocked  and  pushed 
this  plaintiff  upon  and  against  said  moving  train,  and  caused 
him  to  be  thrown  thereunder."  Appellant  moved  to  file  an 
amended  petition,  stating,  in  effect,  that  it  was  all  one  trans- 
action, conforming  to  the  proof  on  the  trial,  but  this  the  court 
refused  to  allow  to  be  filed. 

On  the  pleadings  and  the  evidence,  the  jury  could  not  well, 
under  the  instructions,  have  found  any  other  verdict  than 
they  did.  In  Smith  v.  Railroad  Co.,  95  Ky.  11,  23  S.  W. 
652,  a  brakeman  kicked  a  trespasser,  stealing  a 
ride,  off  the  train.  The  company  was  held  liable  JiSSlV^subS?"' 
for  his  act,  on  the  ground  that  it  was  a  part  of  a  pSlmaS^*  ^ 

'^  Continuous 

brakeman's  duty,  and  within  the  apparent  scope  i2biuty*°'^~ 
of  his  authority,  to  remove  trespassers  from  the 
train.     The  same  ruling  was  made  in  Thurman  v.  Railroad 
Co.  (Ky.)  34  S.  W.  893,  where  a  brakeman,  after  throwing  a 
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rock,  pushed  a  trespasser  from  a  truck  while  the  train  was 
running.  This  case  falls  within  these  principles.  Appellee 
is  liable  for  the  act  of  its  brakemen  done  in  the  course  of  their 
employment.  See,  for  a  full  discussion  of  this  subject, 
Shear.  &  R.  Neg.  §§  147-150.  It  is  immaterial  whether  the 
boy  had  freed  himself  from  the  car,  or  was  still  holding  to  the 
ladder,  when  he  was  seized  by  the  brakeman,  if  the  latter 
pushed  him  under  the  car.  It  was  manifestly  all  one  trans- 
action, and  so  closely  connected  that  it  could  not  be  sepa- 
rated. The  order  for  the  boy  to  get  off,  the  throwing  of  the 
rock,  the  approach  to  the  boy,  his  jumping  from  the  train, 
and  his  being  pushed  under  the  train  or  against  it,  if  he  was 
so  pushed  at  all,  all  occurred  within  a  few  seconds  ;  and  one 
part  of  the  transaction  cannot  be  separated  from  the  rest. 
Thus,  in  Sherley  v.  Billings,  8  Bush,  147,  the  clerk  of  the 
boat  charged  Billings  with  trying  to  hide.  He  paid  his  fare, 
but  before  they  separated  the  clerk  assaulted  him.  The  court 
said,  **The  entire  affair  was  substantially  one  transaction." 
In  Wise  v.  Railway  Co.,  91  Ky.  537, 16  S.  W.  351,  the  driver 
of  a  street  car  insulted  the  plaintiff,  who  thereupon  left  the 
car.  The  driver  followed  him  to  the  street,  and  there  abused 
and  beat  him  on  the  street,  away  from  the  car.  It  was  held 
one  continuous  transaction,  and  that  the  company  was  liable 
for  the  act  of  the  servant.  In  this  case,  under  the  evidence, 
the  appellee  is  responsible  for  the  injury  done  appellant,  if  it 
was  caused  by  the  brakeman  seizing  him  and  pushing  him 
under  or  against  the  train.  The  court  should  have  so  instructed 
the  jury.  All  of  instruction  No.  1,  following  the  words,  **If, 
therefore,  the  \mxy  believe  from  the  evidence,"  should  be 
omitted,  and  in  lieu  of  this  part  of  the  instruction  the  fol- 
lowing should  be  given :  **If,  therefore,  the  jury  believe  from 
the  evidence  that  plaintiff  was  pushed  by  the  brakeman  under 
or  against  the  car,  and  so  received  the  injury  complained  of, 
they  will  find  for  the  plaintiff."  No  part  of  the  other  in- 
structions quoted  should  have  been  given,  except  this:  **If 
the  plaintiff  was  not  pushed  by  the  brakeman  against  or  under 
the  car,  and  so  injured,  the  jury  will  find  for  the  defendant." 
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The  petition  was  insufficient  as  originally  drawn,  but  the 
defect  was  cured  by  the  answer,  which  supplied  the  aver- 
ments omitted  from  the  petition.     On  the  return 
of  the  case  the   plaintiff   will   be   allowed   to    tionouwdby 

'^  Answer. 

amend  his  petition  to  conform  his  allegations  to 

the  proof.     Judgment  reversed,  and  cause  remanded  for  new 

trial  and  further  proceedings  in  conformity  to  this  opinion. 

NOTES. 

Ejection  of  Trespassers  —  Authority  of  Servants.  —  See  Illinois 
Cent.  R.  Co.  v.  King,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  829,  and  foot- 
note. 

Liability  of  Master  for  Assault  by  Servant. -^-See  notes^  14  Am.  Sl 
Eng.  R.  Cas.,  N.  S.,  563  et  seq. 


Scarritt  et  aL 

V, 

Kansas  City,  O.  &  S.  Ry.  Co. 

{Supreme  Court  of  Missouri  ^  March  28^  /8gp.) 

Right  of  Way — Ejectment— Equitable  Estoppel.— In  ejectment  for  a 
strip  of  ground  brought  by  plaintiffs*  testator  against  the  defendant 
railroad's  predecessor,  such  defendant  pleaded  estoppel  in  con- 
sequence of  the  acquiescence  of  such  testator  in  the  construction 
and  operation  of  the  road  over  his  land,  and  by  his  acquiescence 
in  such  defendant  using  and  occupying,  for  the  purposes  of  its  road, 
his  land,  and  by  its  expenditure  of  large  sums  of  money  in  building 
and  operating  the  road  ;  and  this  defense  was  held  valid.  Held^ 
that  such  defense  was  as  valid  in  such  an  action  by  plaintiffs 
against  defendant  as  it  was  in  the  original  suit,  as  no  abandonment 
of  the  land  had  occurred. 

Same— Abandonment.* — In  such  an  action,  in  order  to  show  an 
abandonment,  there  must  be  a  clear,  unmistakable,  and  unequivocal 
act  looking  to,  and  furnishing  evidence  of,  an  intention  to  abandon. 

Appeal  by  defendant  from  Jackson  county  circuit  court. 
Reversed. 


*See  notes  at  end  of  case. 
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Johnson  &  Lucas,  for  appellant. 

Scarritt,  Vaughan,  Griffith  &  Jones,  for  respondents. 

Sherwood,  J.  Ejectment  for  a  strip  of  ground  of  about 
an  acre  in  extent  in  Kansas  City,  Mo.  This  cause  has  been 
here  before,  and  is  reported  in  127  Mo.  298,  29  S.  W.  1024  ; 

Case  stated.  ^^^^  ^^  ^^  ^*^'  ejectmeut  was  brought  by  plain- 
tiffs* testator  against  defendant's  predecessor, 
the  Kansas  City  &  Southern  Railway  Company.  In  that 
case  the  then  defendant  plekded  estoppel  in  consequence  of 
the  acquiescence  of  Scarritt,  plaintiffs*  testator,  in  the  con- 
struction and  operation  of  the  then  defendant's  road  over  his 
land,  and  by  his  acquiescence  in  such  defendant  using  and 
occupying,  for  the  purposes  of  its  road,  his  land,  and  by  its 
expenditure  of  large  sums  of  money  in  building  and  operat- 
ing its  road;  plaintiffs'  testator  acquiescing  therein.  This 
defense  was  held  valid  by  this  court,  and  that  in  consequence 
of  said  circumstances  plaintiffs  could  not  maintain  ejectment 
for  the  land,  and  that  a  demurrer  to  the  evidence  was  well 
taken,  and  should  have  prevailed.  The  answer  of  the  pres- 
ent defendant  pleaded  a  general  denial,  the  statute  of  limita- 
tions, res  judicata,  and  similar  matter  to  that  pleaded  in  the 
former  action.     Reply,  a  general  denial. 

In  the  case  at  bar,  the  undisputed  facts  show  that  in  1889 
plaintiffs'  ancestor  brought  ejectment  for  this  property,  and 
defendant  admitted  possession.  On  January  31,  1890,  the 
judgment  of  the  circuit  court  of  Jackson  county  found  that  the 
defendant  had  been  in  possession  from  the  date  of  entrj^,  in 
1882,  from  which  the  defendant  appealed,  claiming  owner- 
ship of  the  property  in  controversy.  This  appeal  was 
decided  March  5,  1895,  and,  before  the  return  of  the  mandate, 
plaintiffs  filed  the  present  action,  alleging  that  the  defendant 
entered  into  the  possession  of  the  premises  on  the  5th  day  of 
January,  1890,  and  unlawfully  withheld  the  same  from  the 
plaintiffs.  No  change  in  the  situation  of  the  defendant  from 
the  time  of  entry,  in  1882,  to  the  present,  occurred,  and  its 
present  occupancy  is  the  same,  and  has  been  the  same,  from 
that  date  to  this.     The  evidence  showed  that  a  slide  occurred , 
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on  ground  adjacent  to  this,  that  covered  the  track  of 
defendant  with  earth  to  the  depth  of  five  to  seven  feet,  and 
that  it  had  remained  in  that  condition  for  a  period  of  five 
years,  and  that  at  the  time  of  trial  the  defendant  ran  its 
trains  into  Kansas  City  over  the  tracks  of  the  Suburban 
Belt  Company;  but  that  this  arrangement  was  only 
temporary,  and  that  defendant's  purpose  and  intention  was 
and  is  to  enter  the  city  over  the  property  in  controversy. 
And  the  evidence  not  only  showed  no  abandonment  of  the 
premises,  but  a  continuous  user  of  the  track,  the  land  for 
which  was  thus  obtained  from  Scarritt,  down  to  the  time  the 
slide  aforesaid  occurred,  and  since  that  time  there  has  been  a 
continuous  user  for  the  space  of  the  five  years  of  a  portion  of 
the  Scarritt  land  on  its  eastern  end  (where  the  slide  did  not 
extend)  by  defendant  for  the  storage  of  its  cars  when 
backed  from  the  Chicago  &  Alton,  and  a  like  user  of  a 
portion  of  the  Suburban  Belt  Line  track,  and  no  adverse 
possession  on  the  part  of  any  one  else  but  defendant  was 
pretended.  Two  or  three  days  before  the  trial  of  this  cause, 
however,  a  portion  of  the  track  which  connected  defend- 
ant's track  with  the  Chicago  &  Alton  had  been  torn  up;  but 
this,  of  course,  would  not  affect  the  legal  status  of  the 
situation. 

The  doctrine  of  equitable  estoppel,  successful  in  this  court 
on  a  former  occasion,    is  still  as  valid   a  defense  as  against 
an  action  of  ejectment  brought  by  plaintiffs   as  it  was  in  the 
original  suit.     In  fact,  where   such  a  defense  is 
available  at  ail,  it  is   as  valid  against  an  action     Ejf?tmJ^-^~ 
of  ejectment  as  though  the  party  making  it  had     K»toppei. 
by  process  of  condemnation  acquired  a  complete 
title  to  the  land  in  controversy.     But,  if  abandonment  of  the 
premises   has  occurred,    then,    of   course,    the  defense  of  an 
estoppel   would   be   equally   as    unavailing   as 
would  a  condemnation  of  the  premises  through  l^donment. 
regular  process.     But   there   has  been  no  aban- 
donment  of  the   locust  in  quo  in  question,  and  there  is  not  a 
scintilla  of  evidence  to  show  it,  because,  in  order  to  show  an 
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abandonment,  there  must  be  not  only  an  intention  to 
abandon,  but  an  actual  abandonment.  To  constitute 
the  latter,  there  must  be  a  clear,  unmistakable,  and 
unequivocal  act  looking  to,  and  furnishing  evidence  of,  an 
intention  to  abandon. 

The  case  of  Roanoke  Inv.  Co.  v,  Kansas  City  &  S.  E.  Ry. 
Co.,  108  Mo.  62,  51  Am.  &  Eng.  R.  Cas.426,  17  S.  W.  1000, 
has  been  cited  by  plaintiffs  as  being  in  their  favor;  but  that 
case,  however  correctly  decided,  has  no  application  to  the 
differing  facts  of  the  present  case  ;  for,  in  speaking  of  that 
case  in  the  subsequent  one  of  Kansas  City  &  S.  E.  Ry.  Co. 
V.  Kansas  City  &  S.  W.  Ry.  Co.,  129  Mo.,  loc.  cit.  70,  31  S. 
W.  453,  it  is  said  :  **There  was  no  such  evidence  of  aban- 
donment in  this  case  as  was  offered  in  Roanoke  Inv.  Co.  v. 
Kansas  City  &  S.  E.  Ry.  Co.,  108  Mo.  50,  51  Am.  &  Eng. 
R.  Cas.  426  17,  S.  W.  1000.  A  casual  reading  of  that  case 
[Roanoke]  will  show  that  it  rests  upon  acts  of  abandonment 
of  such  a  nature  as  indicated  not  only  an  intention,  but  a 
complete  abandonment  of  the  tract  in  controversy,  but  we 
also  held  in  that  case  that  the  mere  nonuser  of  this  piece  of 
road,  in  the  absence  of  adverse  possession  by  the  several 
owners,  or  other  acts  of  such  an  unequivocal  nature  on  the 
part  of  the  owners  of  the  railroad  as  evinced  a  clear  intention 
to  abandon  the  easement,  would  not  work  an  extinguishment 
of  the  right,  however  acquired.'*  And  in  Hickman  v.  Link, 
116  Mo.  127,22  S.  W.  473,  when  speaking  on  this  subject, 
this  court  said  :  **  Abandonment  includes  both  the  intention 
to  abandon  and  the  external  act  by  which  the  intention  is 
carried  into  effect.  To  constitute  an  abandonment,  there 
must  be  the  concurrence  of  the  intention  to  abandon  and  the 
actual  relinquishment  of  the  property,  so  that  it  may  be 
appropriated  by  the  next  comer.**  Elsewhere  a  text  writer 
says:  **Mere  nonuser,  even  though  for  twenty  years,  will 
not  of  itself  extinguish  the  easement.  It  must  be  accompanied 
with  the  express  or  implied  intention  of  abandonment,  and 
the  owner  of  the  servient  estate,  acting  upon  the  intention  of 
abandonment   and  the   actual   nonuser,  must   have  incurred 
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expenses  upon  his  own  estate.  The  three  elements,  nonuser, 
intention  to  abandon,  and  damage  to  the  owner  of  the  servient 
estate,  must  concur  in  order  to  extinguish  the  easement.'' 
Tied.  Real  Prop.  (1st  Ed. ;  1883)  §  605. 

For  these  reasons,  defendant's  demurrer  to  the  evidence 
should  have  prevailed.  Therefore,  judgment  reversed.  All 
concur.  • 


NOTES. 

Abandonment  of  Right  of  Way — What  Constitutes. — What  consti- 
tutes a  technical  abandonment  must  depend  upon  the  circumstances 
of  the  case.  *'No  general  rule  of  law,  applicable  to  all  cases,  can 
be  laid  down,  as  to  what  change  of  a  station  will  constitute  an 
abandonment  or  relocation."  Attorney  Gen'l  v.  Eastern  R.  Co.,  137 
Mass.  48.  ^'Whether  abandonment  exists  must  depend  upon  the 
circumstances  of  the  case.'*  Central  Iowa  R.  Co.  v,  MDulton,  etc., 
R.  Co.,  57  Iowa  249.  See  also  40  Am.  Dec.  464,  note.  Abandonment 
of  the  right  of  way  may  be  presumed  from  nonuser  for  ten  years. 
Henderson  v.  Central  Pass.  R.  Co.,  21  Fed.  Rep.  358,  20  Am.  &  Eng. 
R.  Cas.  542. 

The  mere  nonuser  of  a  right  of  way  granted  to  a  company  will 
not  extinguish  the  easement  where  there  is  no  adverse  possession 
or  where  there  are  no  acts  on  the  part  of  the  company  from  which 
an  abandonment  can  be  clearly  inferred.  Roanoke  Inv.  Co.  z/.  Kan- 
sas  City  &  S.  E.  R.  Co.  (Mo.),  51  Am.  &  Eng.  R.  Cas.  426,  17  S.  W. 
Rep.  1000. 

To  constitute  an  abandonment  of  any  part  of  the  right  of  way, 
there  must  not  only  be  nonuser  but  an  intention  to  abandon.  Dur- 
fee  V.  Peoria,  D.  &  E.  R.  Co.,  140  111.  435,  30  N.  E.  Rep.  686. 

Uncontradicted  evidence  that  a  railroad  was  taken  up,  and  the 
rails  and  ties  removed,  the  fences  taken  away,  and  the  bridg-e 
across  a  river  torn  do^n,  and  which  acts  are  shown  by  the  testimony 
of  witnesses  to  hive  been  done  for  the  purpose,  and  with  a  view,  of 
abandoning  the  right  of  way,  is  sufficient  to  sho.v  abandonment  of 
the  easement  granted  by  a  d»ed.  Jones  v.  Van  Bochove  (Mich.),  1 
Am.  &  Eng.  R.  Cas.,  N.  S.,  664. 

The  taking  up  of  the  rails  from  pirt  of  a  track  and  the  trans- 
ferring of  them  to  a  new  track,  together  with  a  promise  to  the 
owner  of  the  land  through  which  the  ne.v  tra:k  is  constra^ted,  to 
procure  for  him  a  release  of  the  old  right  of  way,  6.yti  no:  consti- 
tute an  abandonment  where  it  appears  that  th  company   may  at 
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any  time  be  obliged,  owing-  to  their  arrangements  with  another 
company,  to  give  up  the  new  track  and  revert  to  their  old  right  of 
way.     Columbus  v.  Columbus  and  Shelby  K.  Co.,  37  Ind.  294. 

Where  there  is  a  grant  of  a  right  of  way  by  deed,  a  failure  to  take 
advantage  of  the  same  for  a  period  of  thirteen  years,  does  not  con- 
stitute an  ajbat\donment.  Mere  nonuse,  in  order  to  have  such  an 
effect,  must  extend  over  the  whole  period  prescribed  by  the  statute 
of  limitations.     Barlow   z/.  Chicago,  R.  I.  &  P.  R.   Co.,  29  Iowa,  276. 

Where  a  railroad  without  authority,  leases  its  road  it  thereby 
abandons  the  operation  of  it.  State  v,  Atchison,  etc.,  R.  Co.,  24  Neb. 
143,  32  Am.  &  Eng.  R.  Cas.  388. 

The  mere  erection  of  structures  for  amusement  on  the  land  of  a 
railroad,  while  such  structures  might  be  superfluous  does  not  con- 
stitute an  abandonment.  Prospect  Park,  etc.,  R.  Co.  v,  Williamson, 
91  N.  Y.  552,  14  Am.  &  Eng.  R.  Cas.  34. 

The  diversion  by  a  railroad  company  of  land  taken  by  it  for  the 
purposes  of  its  business  to  some  other  alien  use,  constitutes  an 
abandonment  of  which  the  former  owner  of  the  land  may  take  ad- 
vantage. The  surrender  by  a  railroad  company  into  the  exclusive 
use  and  occupation  of  private  traders  or  manufacturers  for  the  pur- 
poses of  their  business,  as  tenants  for  rent,  of  land  taken  by 
eminent  domain  for  the  location  of  the  railroad  and  buildings  neces- 
sary for  railroad  purposes,  constitutes  a  misappropriation  of  the 
land,  which  entitles  the  owner  of  the  fee  to  maintain  a  writ  of 
entry  on  the  ground  of  abandonment,  in  which  proceeding  he  may 
recover  damages  or  mesne  profits  for  the  unauthorized  use  ;  and 
this,  although  the  corporation  derives  advantages  in  its  freighting 
business  from  the  carriage  of  merchandise  for  the  tenants  and  the 
receipt  and  delivery  of  goods  at  their  buildings,  and  although  such 
buildings  were  originally  erected  for  railway  purposes  and  remain 
fit  for  that  use,  and  although  the  corporation  did  not  intend  perma- 
nently to  abandon  the  land  for  railroad  purposes.  Proprietors  of 
lyocks,  etc.,  V.  Nashua  and  Lowell  R.  Co.,  104  Mass.  1. 

A  railroad  is  to  be  regarded  as  a  unity,  and  so  long  as  there  is  an 
intention  to  complete  an  uncompleted  part  there  is  no  abandonment. 
Central  Iowa  R.  Co.  v.  Moulton,  etc.,  R.  Co.,  57  Iowa  249,  10  Am.  & 
Eng.  R.  Cas.  138.  A  mere  sale  or  transfer  of  the  right  of  way  to 
another  company  before  the  road  is  built  does  not  constitute  an 
abandonment.  Crolley  v,  Minneapolis,  etc.,  R.  Co.,  30  Minn.  541, 
14  Am.  &  Eng.  R.  Cas.  47  ;  State  z;.  Rives,  5  Ired.  (N.  Car.)  297; 
Henry  v.  Dubuque,  etc.,  R.  Co.,  2  Iowa  288 ;  Junction  R.  Co.  v. 
Ruggles,  7  Ohio  St.  1;  Hatch  v,  Cincinnati,  etc.,  R.  Co.,  18  Ohio  St. 
93.  Nor  does  a  mere  failure  to  run  passenger  cars  operate  as  an 
abandonment  where  the  road  is  regularly  used  for  hauling  freight. 
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and  the  company  is  ready  at  all  times  to  transport  passengers  for 
reasonable  compensation.  Com.  v*  Fitchburg  R.  Co.,  12  Gray 
(Mass.)  180. 

But  it  is  the  duty  of  a  railroad  company  in  consideration  of  the 
grant  to  it  of  its  franchise,  to  continue  to  operate  each  and  every 
part  of  its  road,  and  if  it  fails  in  its  duty  in  this  respect  it  forfeits 
its  franchise,  and  will  be  held  to  abandon  its  right  of  way. 
People  V.  Albany  and  Vt.  R.  R.  Co.,  24  N.  Y.  261. 

A  company  may  lose  its  location  by  allowing  another  company  to 
occupy  and  use  the  land  included  in  it.  Coe  v.  New  Jersey  Mid- 
land R.  Co.,  31  N.  J.  Eq.  105. 

Same — Effect. — The  effect  of  an  abandonment  of  a  location  or  right 
of  way  is   that  the  company  loses   all   its   right   thereto  and   the 
original  owners  may  resume  possession.      Hastings  v,   Burlington 
etc.,  R.  Co.,  38  Iowa  316  ;  Troy,  etc.,  R.  Co.  v,  Boston,  etc.,  R.  Co.,  86 
N.  Y.  107,  7  Am.  &  Eng.  R.  Cas.  49 ;  Harrison  v.  Lexington,  etc.,  R. 
Co.,  9  B.  Mon.  (Ky.)  470;  Great  Cent.    R.  Co.  v.   Gulf,  etc.,   R.  Co., 
63  Tex.  529,  26  Am.  &  Eng.  R.  Cas.,  114 ;  New  York,  etc.,  R.  Co.  v. 
Boston,  etc.,  R.  Co.,  36  Conn.  1%;  Feroow  v.  Chicago,  etc.,  R.  Co., 
75  Iowa  526,  36  Am.  &   Eng.   R.   Cas.  420 ;  Girard   College,  etc.,  R. 
Co.  V.  Thirteenth,  etc.,  R.  Co.,  7  Phila.  (Pa.)  620.   In  St.  Thomas  v. 
Credit  Valley  R.  Co.,  12  Ont.  App.  Rep.  273,  36  Am.  &  Eng.  R.  Cas. 
473,  damages   were  allowed   to  a  municipality   where   the  railroad 
company  by  the  abandonment  of  a  station  caused   a  decline  in  the 
value  of  property  and  a  decrease  of  the  tax  receipts.  But  an  injunction 
will  not  lie  to  restrain  the  removal  of  a  depot  by  a  company,  thereby 
abandoning  a  part  of  its  road.     Moore  z/.  Brooklyn  City  R.  Co.,  108  N. 
Y.  98, 36  Am.  8l  Eng.  R.  Cas.  76.  Where  a  company  has,  by  its  charter, 
aright  to  use  one  of  three  routes,  it  cannot  complain  that  one  of  those 
routes  not  adopted,  or  abandoned  by  it,    was  used  by   another  com- 
pany.    Louisville,  etc.,  R.  Co.  v,   Louisville,   etc.,   R,   Co.,   2  Duv. 
(Ky.)  175.     The  abandonment  of  the  whole  road  or  a  material  part 
is  ground  for  the  forfeiture  of  the  corporate   rights  and   franchises. 
State  V,  Atchison,  etc.,  R.  Co.,  24   Neb.  143,  32  Am.  &  Eng.  R.  Cas. 
388  ;  Noll  r.    Dubuque,  etc.,  R.  Co.,  32  Iowa  66  (statute   authorizing 
forfeiture  for   such  cause   held  constitutional);  Lake  Erie,  etc.,  R. 
Co.  V,  Griffin,  107  Ind.   464,  27  Am.  &  Eng.    R.  Cas.   394  ;  People  v, 
Albany,  etc.,   R.   Co.,  24   N.    Y.    26.       (State  cannot   maintain   an 
equitable  action  to  compel  a  company  to  operate  its  road ;  remedy  is 
by  mandamus^  quo  warranto,   or  indictment);   Attorney  Gen'l   v. 
West  Wisconsin  R.  Co.,  36  Wis.  466.     In  People  v.  Northern  R.  Co., 
53  Barb.  (N.  Y.)  98,  it  is  said  the  law  providing  for  the  forfeiture  of 
the  charter  of  a  railroad  company  which  has  suspended  its  ordinary 


816  KIGHT  OF  WAY  Vol  XV 

(NS) 

Notes 

and  lawful  business  for  more  than  a  year,  admits  of  no  excuse  for 
or  explanation  of  such  suspension. 

A  railroad  corporation  chartered  to  operate  a  road  between  A  and 
B  cannot  legally  operate  only  between  A  and  C  (a  way  station 
between  A  and  B),  and  abandon  the  part  of  the  route  lying*  between 
C  and  B  ;  and  if  it  does  so,  its  charter  may  be  vacated,  or  its  corpo- 
rate existence  annulled  by  proper  proceedings.  People  v,  Albany, 
€tc.,  R.  Co.,  24  N.  Y.  261. 

A  statute  provided  that  in  case  any  railroad  company  should  not, 
within  twelve  months  after  the  acceptance  of  the  route  by  the  com- 
missioners, pay  for  a  right  of  way  over  all  the  land  covered  by  its 
location,  such  acceptance  should  be  void.  It  was  held  that  such 
failure  to  pay  for  the  right  of  way  was  not  in  the  nature  of  a  for- 
feiture, to  be  taken  advantage  of  only  by  the  state  in  a  direct  pro- 
ceeding against  the  company,  but  that  the  whole  proceeding  became 
of  no  effect  upon  the  expiration  of  twelve  months.  New  York,  etc., 
R.  Co.  V,  Boston,  etc.,  R.  Co.,  36  Conn.  196. 

In  Durfee  v,  Peoria,  D.  &  K.  R.  Co.  (111.  March  26,  1892)  30  N.  E. 
Rep.  686,  it  was  held  that  where  a  railroad  company,  after  con- 
demning land  for  a  right  of  way,  and  constructing  its  road  thereon, 
leases  a  parallel  line  for  10  years,  and  ceases  to  use  its  own  line, 
though  with  the  intention  of  resuming  suich  use  at  the  expiration  of 
said  time,  its  taking  up  its  track,  and  allowing  its  right  of  way  to  be 
fenced  in  by  the  owner  of  the  adjoining  land,  and  held  by  him 
during  said  10  years,  do  not  constitute  an  abandonment  of  its  right 
of  way.  The  court  said  ;  **It  is  conceded  in  the  argument  to  con- 
stitute an  abandonment  there  must  be  nonuser  and  an  intention  to 
abandon.  Here  was  nonuser  for  a  definite  and  fixed  period  of  10 
years  with  no  intention  to  abandon  permanently  the  right  of  way,  and 
we  are  aware  of  no  authority  under  which  it  can  be  held  the  rail- 
road company  lost  its  right  of  way  under  such  a  state  of  facts.  In 
Barlow  v.  Chicago,  R.  I.  &  P.  Co.,  29  Iowa,  276,  it  was  held  that  the 
railroad  company  did  not  lose  its  rii^ht  of  way  from  a  failure  to 
occupy  the  land  acquired  for  that  purpose  for  a  period  of  thirteen 
years  ;  and  in  Columbus  v.  Columbus  A  S.  R.  Co.,  37  Ind.  294,  where 
the  railroad  company  had  entered  into  a  contract  with  another  com- 
pany for  the  u<)e  of  a  part  of  its  track,  it  was  held  that  the  taking 
up  of  the  rails  from  a  p\rt  of  the  track,  and  removing  them  to  a  new 
track,  did  not  constitute  an  abandonment."  See  aUo  as  to  abandon- 
ment by  a  railroad  co.-npany  of  its  track:}  and  right  of  way,  note 
10  Am.  &  "EitiQ,  R.  Cas.  143  ;  14  fd.  51  ;  27  Id.  4*0. 
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Atlanta,  K.  &  N.  Ry.  Co. 

V. 

Bryant. 

{Supreme  Court  of  Georgia^  Nov.  2^  fSgg.) 

Instructions —  Measure  of  Damages. — No  error  requiring  a  new 
trial  is  shown  to  have  been  committed  in  any  of  the  rulings  made 
by  the  trial  judge.  The  word  **measure,"  as  used  in  the  charge  in 
relation  to  damages,  was  manifestly,  from  the  context  and  nature 
of  the  expression,  meant  to  be  understood  as  referring  to  "amount.** 
Railroad  Co.  v.  Burney,  26  S.  K.  730,  98  Ga.  2. 

Actions  for  Personal  Injuries  Caused  by  Trains — Negligence  Per 
Se— Questions  for  Jury. — It  is  error  for  the  judge  on  the  trial  of  an 
action  to  recover  damages  against  a  railroad  company  for  personal 
injuries  occasioned  by  the  running  and  operation  of  its  trains,  to 
charge  the  jury  that  acts  not  falling  within  the  class  below  indicated, 
constitute  negligence.  Only  the  commission  of  those  acts  which  are 
prohibited  by  statute,  or  the  omission  to  do  those  things  which  are 
prescribed  by  statute,  constitute,  under  such  circumstances,  negli- 
gence per  se.  Whether  the  commission  of  acts  other  than  those  so 
inhibited,  or  the  onission  to  perform  those  required,  constitutes 
negligence,  is  a  questioa  of  fact,  and  must  be  determined  by  the 
jury,  and  not  by  the  judge.  Wright  v.  Railroad  Co.,  34  Ga.  330; 
Railroad  Co.  v.  Wyly,  65  Ga.  120  ;  Railroad  Co.  v.  Smith,  3  S.  E. 
397,  78  Ga.  634  ;  Railroad  Co.  v.  Mozely,  4  S.  E.  324, 79  Ga.  463  ;  Rail- 
way Co.  V.  Kane,  18  S.  E.  18,  92  Ga.  187 ;  Railroad  Co.  v.  Bussey,  23 
S.  E.  207,  95  Ga.  584.;  City  of  Columbus  v,  Ogletree,  22  S.  E.  709,  96 
Ga.  177 ;  Railroad  Co.  v.  Gibson.  25  S.  E.  484,  97  Ga.  499. 

Other  than  as  above  indicated,  we  find  no  error  in  the  charge  of 
the  court. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Cobb  county  superior  court. 
Reversed, 

Alex  &  Victor  Smith,  for  plaintiff  in  error. 
Morris  &  Green,  for  defendant  in  error. 

Pbr  Curiam.     Judgment  reversed. 
15  (N  s)  A  &  E  R  Cas— 52 
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In  re  Milford  &  M.  R.  R. 

{Supreme  Court  of  New  Hampshirej  July  26^  fSgS') 

Whether  Refusal  to  Grant  Charter  Prevents  Renewal  of  Petition. 
— Under  the  laws  of  New  Hampshire,  the  refusal  of  the  legislature 
to  grant  a  charter  for  a  railroad  upon  a  route  for  which  no  charter 
has  been  granted  upon  the  ground  that  the  public  good  did  not  re- 
quire the  building  of  the  proposed  railroad,  does  not  prevent  the 
applicants  from  again  trying  the  same  question  before  any  compe- 
tent tribunal. 

David  A.  Taggart  and  Isaac  IV.  Smith,  for  plaintiffs. 

Charles  H,  Burns  and  Oliver  E.  Branchy  for  Boston  &  M. 
R.  R. 

Frank  S.  Streeter  and  John  M.  Mitchell,  for  Concord  & 
M.  R.  R. 

Parson's,  J.  If  it  were  conceded  that  the  refusal  of  the 
legislature  to  grant  the  plaintiffs  a  charter  for  a  railroad 
upon  the  route  described  in  this  petition  was  upon  the 
ground  that  in  the  opinion  of  the  legislature  the  public  good 
did  not  require  the  building  of  the  proposed  railroad,  the 
opinion  of  the  legislature  upon  that  question  would  not  be  a 
judgment  which  would  prevent  the  plaintiffs  from  again 
trying  the  same  question  before  any  competent  tribunal. 
Prior  to  1883  (Laws  1883,  c.  100;  Pub.  St.  c.  156)  the 
legislature  was  the  only  tribunal  with  power  to  pass  upon 
that  question.  The  refusal  of  one  legislature  to  grant  a 
charter  or  other  desired  legislation  does  not  deprive  the 
applicants  of  the  right  to  renew  their  petition  to  each 
succeeding  legislature.  The  general  lawmaking  power  *'is 
continuously  vested  in  successive  agents,  who  have  no  more 
authority  to  extinguish  it  permanently  or  temporarily^  than 
to  diminish  or  enlarge  it."  Opinion  of  the  Court,  63  N.  H. 
625.  Hence  the  general  provisions  for  railroad  incorpora- 
tion, dependent  upon  the  determination  by  judicial  procedure, 
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involving  notice  and  trial,  of  the  question  of  public  good, 
were  not  intended  to  abridge  the  general  legislative  incorpo- 
rating power.  Express  provisions,  if  contained  in  the  act, 
prohibiting  future  special  incorporations  generally,  or  the 
special  incorporation  of  such  railroads  as  had  failed  upon 
application  under  the  general  law,  would  have  been,  of 
necessity,  void.  In  the  enactment  of  the  general  incorpora- 
tion law,  it  might  have  been  provided  that  no  railroad  whose 
incorporation  had  been  refused  by  the  legislature  should  be 
authorized  by  proceedings  under  the  general  law.  The 
absence  of  such  provision,  and  the  want  of  authority  to 
make  the  general  method  exclusive,  establish  that  failure  to 
obtain  a  charter  in  one  method  is  not  a  legal  answer  to  an 
application  under  the  other.  The  failure  of  the  applicants 
in  1895  to  obtain  a  charter  would  not  present  a  legal  bar  ta 
their  incorporation  at  a  subsequent  session.  The  general 
act  contains  nothing  upon  which  such  failure  can  be  held  ta 
conclude  the  plaintiffs  from  proceeding  for  incorporation 
thereunder,  instead  of  by  application  to  another  legislature 
for  a  special  grant  of  incorporation.  The  only  limitation  in 
the  act  relates  to  routes  for  which  charters  had  been  granted, 
not  to  those  for  which  charters  had  been  refused.  Pub.  St. 
c.  156,  §  38;  Laws  1883,  c.  100,  §  8.  The  further  ground 
suggested  in  argument,  that  the  present  plaintiffs  are 
estopped  from  the  prosecution  of  this  petition,  presents 
questions  of  fact  bearing  upon  the  petition,  determinable  by 
the  statute  tribunal  (Pub.  St.  c.  156,  §  10),  the  legal  effect  of 
which  it  is  not  profitable  to  consider  until  the  facts  are  found. 
Motion  denied. 

CI.ARK,    Chase,  and   Wai.i.ace,  JJ.,   did   not  sit.     The 
others  concurred. 
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Milwaukee  &  L.  W.  R.  Co.  et  aL 

{Supreme  Court  of  Wisconsin^  Sept,  26^  i8gg.) 

Condemnation  for  Right  of  Way—No  Right  of  Possession  until 
Payment  of  Damages— Injunction.* — The  railroad  company,  without 
the  consent  of  the  land  owner,  entered  upon  land  condemned  for  its 
rig-ht  of  way  immediately  after  it  had  paid  into  court  the  amount 
awarded  by  the  commissioners,  and  made  excavations  and  con- 
structed its  track  thereon.  Subsequently,  but  within  the  time 
prescribed  by  law,  the  land  owner  appealed,  and  his  right  to  greater 
compensation  was  established.  Held^  that  a  railroad  has  no  per- 
nanent  right  in  the  land  condemned  until  the  compensation  or  dam- 
ages, as  finally  determined,  are  either  paid,  or  the  payment  provided 
for  as  prescribed  by  law  ;  and  that  such  land  owner,  as  the  damages, 
as  finally  determined,  had  never  been  paid,  nor  their  payment 
provided  for,  and  he  had  no  adequate  remedy  at  law,  was  entitled 
to  have  the  railroad  company  and  those  claiming  under  it  enjoined 
from  entering  upon  the  land,  or  operating  trains  over  it. 

Actions  against  Federal  Receivers.* — The  federal  statutes  author- 
ize the  commencement  of  an  action  against  receivers  appointed  by 
a  federal  court,  in  respect  to  any  of  their  acts  or  transactions  in 
carrying  on  the  business  connected  with  the  recievership  property, 
without  the  previous  leave  of  such  court. 

Appeal  by  certain  defendants  from  Manitowoc  county 
circuit  court.     Affirmed, 

T,  H,  Gill  and  Howard  Morris^  for  appellants. 

Timlin^  Glicksman  &  Conway  and  G.  G.  &  C,  H,  Sedg- 
wick^ for  respondents. 

Cassoday,  C.  J.  This  is  an  appeal  from  an  order  over- 
ruling a  demurrer  interposed  by  the  defendants  the  Milwaukee 

*See  notes  at  end  of  case. 
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&  Lake  Winnebago  Railroad  Company,  and  Henry  F.  Whit- 
comb  and  Howard  Morris,  as  receivers  of  the    ^     «. .  ^ 

'  Case  BtatocL 

Wisconsin  Central  Railroad  Company  and  the 
Wisconsin  Central  Company,  to  a  complaint  alleging,  in  effect, 
that  prior  to  July  13,  1895,  the  plaintiffs  were,  and  ever  since 
have  been,  the  owners  of  the  lands  described,  together  with 
all  the  houses,  buildings,  and  improvements  thereon ;  that  the 
same  constituted  their  homestead;  that  August  6,  1895,  the 
defendant  the  Manitowoc  Terminal  Company  instituted  pro- 
ceedings in  the  circuit  court  for  the  condemnation  of  the  right 
of  way,  depot  grounds,  and  terminals  for  that  company;  that 
such  proceedings  were  had  therein  that  commissioners  were 
duly  appointed  in  such  condemnation  proceedings  at  the  in- 
stance of  that  company,  and  that  they  made  and  filed  their 
award  in  writing,  wherein  and  whereby  they  fixed  the  amount 
of  compensation  to  be  made  to  the  plaintiffs,  and  to  the  defend- 
ant Adolph  Piening  and  the  city  of  Manitowoc  for  the  taking 
of  the  premises  described  for  the  purposes  of  such  railway  at 
$1,766;  that  such  award  of  the  commissioners  was  grossly 
inadequate;  that  within  30  days  from  the  filing  of  the  same 
the  plaintiffs  therein  and  the  Manitowoc  Terminal  Company 
each  appealed  from  such  award  to  the  circuit  court  of  Mani- 
towoc county  ;  that  Adolph  Piening  never  had  any  interest  in 
such  tract  of  land  or  in  the  award,  and  that  the  city  had  no 
interest  in  the  award,  and  on  May  15,  1896,  executed  and 
delivered  to  the  plaintiff  Henry  Stoltz  a  transfer  and  convey- 
ance of  all  its  right,  title,  and  claim  of  any  damage 
or  claim  for  damage  against  the  Manitowoc  Termi- 
nal Companjs  or  its  successors  or  assigns,  on  account 
of  the  construction  to  be  made,  and  in  and  to  the 
lands  described  ;  that  immediately  after  the  filing  of  the  award 
that  company  paid  the  amount  of  such  award — that  is  to  say, 
$1,766 — to  the  clerk  of  the  circuit  court,  and  without  the  con- 
sent of  the  plaintiffs,  or  either  of  them,  entered  upon  the  land 
so  condemned,  and  excavated  the  right  of  way  to  a  depth  of 
about  30  feet  at  the  deepest  place,  and  laid  a  railroad  track 
thereon,  and  greatly  damaged  the  adjacent  lands  of  the  plain- 
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tiffs  not  actually  taken,  and  rendered  worthless  the  lands  for 
gardening  purposes,  and  the  improvements  thereupon  adapted 
for  such  purposes,  and  rendered  inaccessible  by  the  private 
road  or  any  other  convenient  way  the  residence  of  the  plain- 
tiffs, and  also  the  land  between  the  right  of  way  of  the  Chi- 
cago&  Northwestern  Railway  Company  and  the  right  of  way 
so  taken  and  excavated ;  that  the  plaintiffs  never  in  any  way 
ratified  or  approved  of  the  payment  of  $1,766,  and  never 
accepted  of  the  same,  or  any  part  thereof,  but  at  all  times 
forbade  the  terminal  company  from  entering  upon  the  land, 
or  the  use  of  the  same,  or  the  excavation  thereon,  but  the 
Manitowoc  Terminal  Company  wrongfully  and  without 
authority  of  law,  notwithstanding  the  pendency  of  such 
appeals,  entered  upon  and  took  possession  of  the  lands  of  the 
plaintiffs,  and  excavated  thereon,  and  damaged  the  same,  as 
aforesaid,  unlawfully  and  wrongfully,  and  without  the  consent 
or  permission  of  the  plaintiffs;  that  May  23,  1896,  said  two 
appeals  were  consolidated  into  one  action;  that  Februarys, 
1897 ,  the  venue  was  changed  to  Brown  county ;  that  the  cause 
was  tried  in  March,  1897,  and  such  proceedings  were  had 
that  the  jury  returned  a  verdict  in  favor  of  the  plaintiffs 
and  against  the  Manitowoc  Terminal  Company  for  $9,000, 
and  that  April  10,  1897,  judgment  was  duly  given  and 
entered  upon  such  verdict  in  favor  of  the  plaintiffs  and  against 
the  Manitowoc  Terminal  Company  for  $9, 3 66. 29  damages  and 
costs;  that  December  4,  1897,  the  Manitowoc  Terminal  Com- 
pany appealed  from  that  judgment  to  this  court  without  giv- 
ing any  undertaking  thereon  except  an  undertaking  of 
$250,  for  the  payment  of  costs  in  this  court;  that  June 
23,  1898,  this  court  affirmed  such  judgment  (100  Wis. 
208,  75  N.  W.  987),  and  thereafter  the  record  was  duly 
remitted  to  the  circuit  court  of  that  county;  that  July  1, 
1897,  a  transcript  of  such  judgment  was  duly  docketed 
in  the  circuit  court  of  Manitowoc  county;  that  there- 
upon, and  on  July  1,  1897,  an  execution  upon  such  judg- 
ment was  duly  issued,  and  delivered  to  the  sheriff  of 
Manitowoc  county,    in  which  was   the  principal   office   and 
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place  of  business  of  the  Manitowoc  Terminal  Company  at 
all  times  when  it  had  an  office  or  place  of  business,  and  that 
the  sheriff  was  unable  to  find  any  goods,  chattels,  or  prop- 
erty of  any  kind  belonging  to  the  Manitowoc  Terminal 
Com  pan}',  and  so  returned  such  execution  wholly  unsatis- 
fied ;  that  thereafter,  upon  petition  of  the  plaintiffs  therein, 
an  order  was  made  by  the  circuit  court  of  Brown  county,, 
under  section  3216,  Rev.  St.,  sequestrating  the  stock,  prop- 
erty, and  things  in  action  of  the  Manitowoc  Terminal 
Company,  and  appointing  Otto  A.  Finck,  of  Milwaukee, 
receiver  of  the  same,  and  that  he  thereupon  qualified  as  such 
receiver  according  to  law,  and  as  such  proceeded  in  the 
execution  of  his  duties  and  trust  as  such  receiver,  and 
demanded  the  books  and  papers  of  the  Manitowoc  Terminal 
Company,  and  received  the  same,  and  thereupon  for  the 
first  time  the  plaintiffs  became  aware  that  the  Manitowoc 
Terminal  Company  was  at  all  times  therein  mentioned 
wholly  insolvent,  and  that  no  part  of  its  capital  stock  had 
ever  been  paid  in,  and  that  it  had  no  property  of  any  kind 
except  the  subscriptions  to  its  capital  stock,  and  that  such 
subscriptions,  to  the  amount  of  $500,  were  made  by  five 
persons,  who  subscribed  one  share  each,  and  purported  to 
pay  for  the  same  by  services  in  organizing  such  corporation, 
and  that  the  remainder  of  its  capital  stock,  to  the  amount  of 
$95,000,  was,  as  claimed  by  the  Manitowoc  Terminal  Com- 
pany, to  have  been  subscribed  for,  taken  up,  or  delivered  to 
the  defendant  the  Milwaukee  &  Lake  Winnebago  Railroad 
Company,  but  the  latter  company  denied  that  it  had  sub- 
scribed for  such  stock,  or  any  part  thereof;  that  the 
defendants  the  Manitowoc  Terminal  Company,  the  Mani- 
towoc &  Western  Railroad  Company,  and  the  Milwaukee  & 
Lake  Winnebago  Railroad  Company  are,  and  at  all  times 
therein  mentioned  were,  wholly  insolvent;  that,  after  the 
Manitowoc  Terminal  Company  entered  upon  such  lands, 
the  plaintiffs  demanded  of  that  company  to  make,  erect, 
furnish,  or  construct  for  the  plaintiffs  a  suitable  and  con- 
venient farm  crossing   over  its  road,  and  connecting  the  two 
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adjoining  pieces  of  lands  of  the  plaintiffs,  separated  by  such 
road,  but  that  it  failed,  neglected,  and  refused  to  do  so;  that 
the  defendants  the  Manitowoc  Terminal  Company,  the 
Manitowoc  &  Western  Railroad  Company,  and  the  Milwau- 
kee &  Lake  Winnebago  Railroad  Company  were  each  duly 
incorporated  as  railroads  under  the  laws  of  Wisconsin ;  that 
the  defendants  Henry  F.  Whitcomb  and  Howard  Morris 
were  receivers  of  the  property,  credits,  and  effects  of  the 
Wisconsin  Central  Railroad  Company,  incorporated  under 
the  laws  of  Wisconsin,  duly  appointed  by  the  United  States 
circuit  court,  September  27,  1893,  in  an  action  of  John  A. 
Stewart  and  Edwin  H.  Abbot,  as  trustees,  against  the 
Wisconsin  Central  Railroad  Company,  and  were  also  there- 
after duly  appointed  receivers  of  the  Wisconsin  Central 
Company,  and  duly  qualified  as  such  receivers;  that  July  1, 
1895,  the  Manitowoc  Terminal  Company  mortgaged  the 
lands  in  question  and  other  lands  to  said  Edwin  H.  Abbot, 
to  secure  the  payment  of  $500,000,  well  knowing  that  the 
lands  so  mortgaged  were  the  property  of  the  plaintiffs  ;  that 
July  1,  1895,  the  Manitowoc  Terminal  Company  attempted 
to  convey  by  deed  to  the  Manitowoc  &  Western  Railroad 
Company  the  lands  of  the  plaintiffs  in  question,  which  deed- 
was  recorded  July  22,  1895;  that  both  of  those  railroads 
were  organized  and  managed  by  the  same  persons,  and  that 
they  and  the  Milwaukee  &  Lake  Winnebago  Railroad  Com- 
pany had  full  notice  and  knowledge  that  the  lands  in 
question  were  the  property  of  the  plaintiffs  prior  to  and  at 
the  time  of  taking  such  deed  ;  that  July  1 ,  1895,  the  Mani- 
towoc &  Western  Railroad  Company  attempted  to  convey 
and  transfer  the  strip  of  1-and  in  question,  with  other  lands, 
to  the  Milwaukee  &  Lake  Winnebago  Railroad  Company, 
so  managed  and  controlled  by  the  same,  or  many  of  the 
same,  persons  interested  in  the  management  of  the  Wisconsin 
Central  Railroad  Company,  and  had  full  knowledge  and 
notice  of  the  condemnation  proceedings,  and  the  plaintiffs' 
ownership  of  such  lands;  that  May  23,  1896,  the  Milwaukee 
&  Lake  Winnebago   Railroad  Company  leased  the  strip  of 
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land  in  question  to  Henry  F.  Whitcomb  and  Howard 
Morris,  as  such  receivers,  who  thereupon,  as  such  receivers, 
wropgfully,  and  without  consent  of  the  plaintiffs,  went  into 
possession  of  the  lands  in  question,  and  have  continued  in 
possession  thereof,  using  and  occupying  the  same  ever  since ; 
that  all  of  the  acts  and  doings  of  the  Manitowoc  Terminal 
Company  and  the  Manitowoc  &  Western  Railroad  Company 
in  respect  to  the  condemnation  of  the  lands  in  question,  and 
the  transfer  of  the  same  to  the  Milwaukee  &  Lake  Winne- 
bago Railroad  Company,  were  done  and  taken  solely  as  the 
agents  of  the  latter  company ;  that  neither  of  the  defendants 
ever  paid  to  the  plaintiffs  such  judgment  so  aflSrmed  by  this 
court,  or  any  part  thereof,  or  the  subsequent  costs  accrued 
thereon,  or  any  part  thereof,  or  any  sum  of  money  or  thing 
of  value  whatever,  as  compensation  for  the  lands  of  the 
plaintiffs  so  taken ;  that  neither  of  the  plaintiffs  has  ever 
received  from  any  person,  or  in  any  manner,  any  compensa- 
tion for  such  lands ;  that  the  plaintiffs  are  without  adequate 
remedy  at  law  in  the  premises ;  that  the  defendant  Piening 
was  made  defendant  herein  merely  because  he  was  a  party 
to  the  original  condemnation  proceedings  prior  to  the  appeal 
therein  from  the  award  of  said  commissioners,  but  that 
Piening  has  no  interest  in  the  land  in  question,  or  the  award, 
and  no  personal  claim  is  made  against  him.  Upon  such 
complaint  the  plaintiffs  pray  judgment  that  the  defendants, 
and  each  and  every  one  of  them,  be  enjoined  and  restrained 
from  entering  upon  the  land  in  question,  or  running  locomo- 
tives or  train«  of  cars  over  the  same,  or  any  part  thereof,  or 
in  any  way  interfering  with  the  plaintiffs'  possession  and 
use  of  the  same 

As  indicated,  the  commissioners  appointed  in  the  condem- 
nation proceedings  made  and  filed  with  the  clerk  of  the  court 
their  award  to  the  plaintiffs  of  $1,766,  August  condemnation 
6,  1895,  and  the  Manitowoc  Terminal  Company  wa?^-Ni  Right 
immediately  thereafter  paid  that  amount  to  the  untii  Payment 
clerk  of  the  court  for  the  use  of  the  plaintiffs,  -i«^«nction. 
and   thereupon,  and  without  the  consent   of  the   plaintiffs. 
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or  either  of  them,  entered  upon  the  lands  so  condemned, 
and  excavated  the  same  to  the  depth  of  30  feet,  and 
constructed  a  railroad  track  thereon.  Within  30  days  from 
the  time  of  filing  such  award,  the  plaintiffs  and  the  Manitowoc 
Terminal  Company  severally  appealed  to  the  circuit  court. 
Upon  the  trial  of  those  appeals  the  plaintiffs  succeeded  in 
increasing  such  compensation  or  damages  to  $9,000.  The 
judgment  entered  upon  that  verdict  in  favor  of  the  plaintiffs 
was  affirmed  by  this  court.  100  Wis.  208,  75  N.  W.  987.  It 
appears  that  no  part  of  that  judgment  has  ever  been  paid, 
and  that  the  plaintiffs  have  exhausted  all  their  remedies  at 
law  for  the  collection  of  the  same.  The  question  recurs 
whether  the  plaintiffs  can  maintain  this  action  to  restrain  the 
defendants  from  running  their  trains  and  locomotives  over 
the  strip  of  land  in  question,  and  from  interfering  with  the 
plaintiffs'  possession  and  use  of  the  same.  Before  deter- 
mining this  question,  it  may  be  well  to  consider  the  provisions 
of  our  constitution  as  construed  by  the  courts.  The  consti- 
tution provides  that  **the  property  of  no  person  shall  be 
taken  for  public  use  without  just  compensation  therefor.'' 
Section  13,  art.  1,  Const.  Wis.  In  considering  that  section, 
the  supreme  court  of  the  United  States  has  held  that :  **The 
constitutional  provisions  of  the  United  States  and  of  the 
several  states  which  declare  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation  were  intended 
to  establish  this  principle  beyond  legislative  control." 
Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166.  In  one  of  the 
earliest  decisions  of  thiscourt  it  was  held  that :  **Beforeany 
permanent  occupation  or  possession  can  be  taken  or  had  of 
lands  required  for  railroad  purposes,  such  compensation 
therefor  as  may  have  been  agreed  on  between  the  company 
and  the  land  owner,  or  ascertained  according  to  the  provi- 
sions of  the  charter,  must  be  actually  paid  or  tendered." 
Railroad  Co.  v.  Eble,  3  Pin.  334.  To  the  same  effect.  Thien 
V.  Voegtlander,  3  Wis.  461  ;  Pratt  v.  Brown,  Id.  603  ;  Norton 
V,  Peck,  Id.  714  ;  Shepardson  v.  Railroad  Co.,  6  Wis.  605. 
In  this  last  case   an   act   of  the  legislature   was   held   to  be 
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invalid  because  it  authorized  the  taking  without  making 
compensation  therefor,  or  providing  the  means  by  which 
compensation  could  be  obtained.  In  that  case,  Whiton,  C. 
J.,  speaking  for  the  court,  said  :  * 'Admitting  that  the  court 
has  the  power  to  issue  a  writ  of  mandamus  to  compel  a  private 
corporation  to  perform  a  duty  enjoined  upon  it  by  law,  we 
still  think  that  the  owner  of  property  which  is  taken  for 
public  use  should  not  be  compelled  to  resort  to  such  a  pro- 
ceeding to  obtain  compensation."  See  Hood  v.  Finch,  8 
Wis.  381 ;  Powers  v.  Bears,  12  Wis.  214;  Newell  v.  Smith, 
15  Wis.  101.  In  this  last  case  a  statute  was  held  void 
which  required  payment  to  be  made  to  the  owner  of '*the 
value  of  the  land,  to  be  ascertained  by  the  verdict  in  an  action 
of  trespass."  See  Pomeroy  z/.  Railroad  Co.,  16  Wis.  640; 
Loop  V,  Chamberlain,  20  Wis.  135.  It  logically  follows  from 
these  adjudications  that  the  compensation  required  by  the 
constitution  must  not  only  be  agreed  upon  or  ascertained  as 
prescribed  by  law,  but  actually  paid,  or  tendered,  or  deposited 
as  required  by  law.  The  statutes  of  this  state  do  not  seem 
to  contemplate  the  acquisition  of  any  permanent  right  in  the 
land  condemned  until  the  damages,  as  finally  determined, 
are  either  paid,  or  the  payment  provided  for  as  prescribed  by 
law.  Thus  our  statute  provides,  in  effect,  that  upon  the 
award  being  filed,  and  the  amount  thereof  being  deposited 
with  the  clerk,  the  corporation  is  entitled  to  a  writ  of  assist- 
ance, when  the  owner  has  appealed  only  upon  * 'giving 
security  in  such  additional  amount  as  the  court  or  judge  shall 
require  to  pay  any  judgment  that  shall  be  recovered  against 
it  on  appeal."  Sect  ion  18  50,  Rev.  St.  The  same  statute  further 
provides  that  :  "If  such  corporation  be  in  possession  *  *  *of 
such  land  pending  an  appeal  the  owners  *  *  *  shall  be 
entitled  to  receive  the  money  paid  into  the  court  on  account 
of  the  award  appealed  from,  without  prejudice  to  the  appeal 
taken."  So  it  provides  that :  "If  such  corporation  shall 
omit  for  the  space  of  sixty  days  to  pay  *  *  *  the 
amount  of  any  final  judgment  which  shall  be  rendered  upon 
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an  appeal  from  such  award,  the  party  interested  in  such 
award  or  judgment,  may  have  execution  upon  said  judgment 
without  motion,  or  for  the  amount  of  such  award  upon 
motion."  Another  statute  provides  that:  '*When,  after  the 
determination  of  such  appeal,  the  railroad  corporation  shall 
have  paid  into  court  the  amount  of  the  judgment  rendered 
thereon,  *  *  *  the  clerk  of  said  court  shall  make  a 
minute  of  such  payment,**  etc.,  *'and  thereupon  the  exclusive 
use  of  said  premises  and  every  part  and  parcel  thereof  shall 
vest  in  such  corporation,  its  successors  and  assigns,  so 
long  as  used  for  railroad  purposes,  without  any  other  or  fur- 
ther act,  deed  or  conveyance.  Section  1851,  Rev.  St.  So 
the  statute  provides,  in  case  of  defective  title,  in  effect,  that 
the  corporation  is  only  to  have  possession  **on  its  paying 
into  court  a  sufficient  sum  or  giving  such  security  as  such 
court  or  judge  may  direct  to  pay  the  compensation  therefor 
when  finally  ascertained;  *  *  *  but  no  injunction  to 
restrain  the  completion  or  operation  of  the  road  shall  be 
granted  until  such  compensation  has  been  fixed  and  deter- 
mined." Section  1852,  Rev.  St.  The  manifest  implication 
is  that,  if  such  compensation  is  not  so  paid  as  provided  for 
when  so  ^'finally  ascertained,"  then  an  injunction  maybe 
granted  restraining  the  completion  or  operation  of  the  road. 
This  implication  is  in  harmonj'^  with  the  decisions  of  this 
court.  Bohlman  v.  Railway  Co.,  40  Wis.  157-169  ;  Sherman 
V,  Railroad  Co.,  Id.  645;  Oilman  z;.  Railroad  Co.,  Id.  653. 
In  the  first  of  these  cases  it  was  said  by  Chief  Justice 
Ryan,  speaking  for  the  court,  that:  **It  is  a  very  easy 
thing  for  the  respondent  to  acquire  the  right  of  way  over  the 
appellant's  land,  making  just  compensation  to  him  accord- 
ing to  the  constitution  and  the  statutes.  In  the  meantime, 
let  the  consequences  be  what  they  may,  the  appellant  is  en- 
titled, ex  debito  justititTy  to  the  judgment  which  he  seeks," — 
which  was  an  injunction  restraining  the  company  from  con- 
structing its  road  on  the  land.  In  the  last  case  cited  the 
landowner  had   recovered   a   judgment   for  damages  for  the 
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land  taken,  and  while  it  remained  unpaid  the  railroad  com- 
pany mortgag^ed  the  road,  including  the  lands  so  taken,  and 
that  mortgage  was  foreclosed,  and  the  purchasers  at  the 
foreclosure  sale  organized  a  new  corporation  under  the  stat- 
utes, which  new  corporation,  with  knowledge  of  the  facts, 
continued  to  operate  its  road  over  the  laud  so  taken ;  and  it 
was  held  that  equity  would  restrain  the  new  corporation  from 
further  maintaining  and  operating  its  road  over  such  land, 
except  upon  payment  of  such  judgment  against  the  old  cor- 
poration. The  only  question  we  have  had  as  to  the  right  of 
the  plaintiffs  to  this  equitable  relief  is  whether  they  have  not 
an  adequate  remedy  at  law  by  an  action  of  ejectment.  In 
such  an  action  a  recovery  may  be  had,  not  only  of  the  prop- 
erty and  possession,  but  also  of  damages  for  the  withholding 
of  such  possession.  Section  3073,  Rev.  St.  But  after  care- 
fully considering  the  allegations  of  the  complaint,  we  are 
satisfied  that  the  plaintiffs  in  this  action  have  no  such  ade- 
quate remedy.  It  will  be  observed  from  the  statement  made 
that  the  plaintiffs  never  voluntarily  relinguished  the  possession 
of  the  land,  nor  consented  to  the  excavations  made,  nor  to  the 
construction  of  the  railroad  upon  the  same.  We  must  hold 
that  the  complaint  states  a  good  cause  of  action  for  such 
equitable  relief. 

Counsel  further  contends  that  the  complaint  is  defective  in 
not   alleging   that   permission  was  obtained  from  the  federal 
court   appointing   such   receivers  to  commence  and  maintain 
this  action  in  that  state  court.     It  is  enough  to 
say   that   the   statutes  of  the  United  States  ex-  fe dSii  iSSS v- 
pressly  authorize  the  commencement  of  an  action 
against  receivers  or  managers  of  any  property  who  have  been 
appointed  by  any  federal  court  in  respect  to  any  of  their  acts 
or  transactions  *'in  carrying  on  the  business  connected  with 
such   property,    without  the   previous   leave   of  the  court  in 
which   such  receiver   or  manager  was   appointed.     24  Stat. 
554,    c.    373,   §    3;  McNulta  v,  Lochridge,  141  U.  S.  327,  12 
Sup.  Ct.  11;  Texas  &  P.  Ry.  Co.  v.  Johnson,  151  U.  S.  81, 
14   Sup.  Ct.  250.     Besides,  the  right  to  maintain  this  action 
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is  governed  by  the  laws  of  this  state.     The  order  of  the  cir- 
cuit court  is   affirmed. 


KOTES. 

Eminent  Domain—  Whether  Compensation  a  Prerequisite. — The 
exercise  of  the  power  of  eminent  domain  amounts  to  nothing*  more 
than  a  power  to  oblig-e  an  owner  to  sell  and  convey  when  the  public 
necessities  require  it.  Compensation  is  a  primary  requisite,  but  the 
time  when  it  is  to  be  made  depends  upon  constitutional  provisions, 
or  upon  the  requirements  of  the  statute  bestowing  the  power.  These 
statutes  generally  provide  that  compensation  shall  precede  or 
accompany  the  appropriation.  In  many  of  the  states,  however,  the 
constitution  contains  a  provision  like  that  of  Ohio,  which  reads  as 
follows  :  **Private  property  shall  not  be  taken  or  damaged  for  pub- 
lic purposes,  without  just  and  adequate  compensation  being  first 
paid." 

United  States, — The  Act  of  Congress  of  July  4,  1884,  granting  the 
defendant  company  a  right  of  way  through  the  Indian  Territory 
authorized  it  to  enter  upon  its  right  of  way  after  it  had  paid  into 
court  double  the  amount  of  the  award  of  three  disinterested  commis- 
sioners ;  held,  that  adequate  provision  had  been  made  for  securing 
to  the  owners  of  the  land  taken  just  compensation,  since  the  consti- 
tution does  not  require  that  compensation  shall  be  actually  paid  in 
advance  of  the  occupancy  for  the  land  taken.  Cherokee  Nation  v. 
Southern  Kansas  R.   Co.,  135  U.  S.  640,  44  Am.  &  Eng.  R.  Cas.  26. 

Alabama, — It  has  long  been  settled  in  this  state,  that  the  legisla- 
ture may  confer  on  a  railroad  corporation  the  right  to  take  lands 
necessary  for  the  use  and  maintenance  of  its  road,  upon  making 
just  compensation  to  the  owner;  but,  under  the  constitution  of  1868, 
as  under  that  now  in  force,  it  was  required  that  the  compensation 
should  be  paid  before  or  at  the  time  of  the  taking  and  appropriation 
of  the  lands.  The  railroad  company  in  this  case,  having  entered  on  the 
lands  without  the  consent  of  the  owner,  without  condemnation  by  stat- 
utory proceedings,  and  without  payment  of  compensation,  was  a 
trespasser  ;  and  the  owner  might  have  maintained  trespass  or  eject- 
ment against  it,  or  enjoined  by  bill  in  equity  the  construction  of  its 
road  until  compensation  to  him  was  ascertained  and  paid.  Jones  v. 
New  Orleans  &  Selma  R.  R.  Co.  and  Immigration  Association,  14 
Am.  &  Eag.  R.  Cas.  217. 

Arkansas, — Land  may  be  entered  upon  before  compensation  made 
if  an  adequate  remedy  is  provided  in  the  charter  or  existing'  stat- 
utes.    Cairo  R.  R.  v.  Turner,  31  Ark.  494. 
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California. — Land  cannot  betaken  before  tender  of  compensation 
Fox  V,  Western,  etc.,  R.  R.,  31  Cal.  538  ;  Davis  v.   San    Lorenzo  R, 
R.,  47  Cal.  517 ;  Cal.  Pac.  R.  R.  v.  Central,  etc.,  R.  R.,  47  Cal.  528. 

Colorado, — Under  the  state  constitution  there  must  be  prepay- 
ment of  compensation. 

Conneclicut, — The  state  constitution  does  not  require  prepayment 
of  compensation. 

Florida, — Under  the  constitution  and  statutes  of  Florida  land 
may  be  entered  upon  before  compensation  made,  if  the  land  owner 
has  a  sufficient  remedy. 

Georgia, — In  the  process  of  condemnation  of  a  rig^ht  of  way  by  a 
railroad  company,  compensation  .of  the  owner  of  land  must  precede 
occupancy.  And  this,  too,  pending  the  determination  of  an  appeal 
taken  by  the  company  from  the  award  of  a  board  of  assessors,  pro- 
vided for,  under  its  charter,  as  placing  an  excessive  valuation  upon 
the  property  ;  and  the  owner  is  entitled  to  an  injunction  restraining 
the  company  from  occupying  his  land  until  such  compensation  is 
paid. 

Private  property,  it  seems,  may  be  entered  upon  and  temporarily 
occupied  for  the  purpose  of  a  survey  and  other  incipient  proceed- 
ings, with  a  view  of  determining  whether  the  public  needs  require 
its  appropriation  or  not,  and  if  so,  what  the  proper  location  shall 
be.  When  the  land  has  been  viewed  and  it  is  determined  to  appro- 
priate it,  then  compensation  must  be  made,  as  above  stated,  before 
it  can  be  taken.  Chambers  v,  Cincinnati,  etc.,  R.  Co.,  10  Am.  & 
Eng.  R.  Cas.  376. 

Illinois, — Land  cannot  be  taken  pending  an  appeal,  without  a 
tender  of  the  amount  found  due.  Mitchell  v.  111.,  etc..  Coal  Co.,  68 
111.  286. 

.  Indiana, —  Compensation  must  first  be  made,  except  when  the 
property  is  appropriated  by  the  state.  Cox  v,  L,,  Sl  N.  A.  R.  R.,  48 
Ind.  178;  Graham  v,  C.  &  I.  R.  R.,  27  Ind.  260. 

Iowa, — The  Legislature  has  no  power  to  authorize  the  taking  of 
land  before  payment  has  been  made.  Henry  v,  Dubuque  &  Pac.  R. 
R.,  10  Iowa,  540;  Peterson  v,  Ferryby,  30  Iowa,  327. 

Kansas, — The  constitution  requires  prepayment  or  deposit. 

Keniucky, — A  similar  provision  exists  in  the  constitution  of  Ken- 
tucky. 

Louisiana, — In  Louisiana  there  must  be  prepayment  or  tender. 
New  Orleans,  etc.,  R.  Co.  v.  Lagarde,  10  La.  Ann.  150. 

Maine, — In  Maine  it  has  been  held  that  the  Legislature  has  the 
power  to  authorize  the  temporary  taking  of  land  without  payment, 
where  such  taking  is  preliminary  to  acquisition  of  title.  Nichols  v, 
Somerset  &  Kennebec  R.  R.,  43  Me.  356. 
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Maryland. — The  constitutiou  requires  prepayment  of  compensa- 
tion. 

Minnesota. — In  Minnesota  entry  may  be  had  upon  depositing- 
amount  of  av^ard.  Nor.  Pac.  R.  K.  z/.  St.  Paul,  Minn.  &  Man.  R.  R., 
1  Am.  Sl  En^.  R.  Cas.  12 ;  Weir  v,  St.  Paul,  etc.,  R.  R.,  18  Minn.  155. 

Mississippi, — Under  the  constitution  of  Mississippi  payment  must 
first  be  made.    Thompson  v.  Grand  Gulf  R.  R.,  3  How.  (Miss.)  240. 

Missouri. — A  similar  provision  exists  in  the  constitution  of  Mis- 
souri. 

Montana. — Under  the  constitution  of  Montana  there  must  be  pre- 
payment or  deposit. 

Nebraska, — In  Nebraska  entry  may  be  had  upon  depositing  amount 
of  award.     Ray  v,  Atchison,  etc.,  R.  R.,  4  Neb.  439. 

Nevada. — The  constitutt)n  of  Nevada  requires  prepayment  or  se- 
curity. 

New  Hampshire. — In  New  Hampshire  it  has  been  held  that  the 
Legislature  has  the  power  to  authorize  the  taking  of  land,  and  reg- 
ulate the  manner  of  proceeding.  In  re  Mount  Washington  R.  R.,35 
N.  H.  134. 

New  Jersey.  —  Constitution  requires  prepayment,  an  exception 
being  made  in  favor  of  the  state  and  municipal  corporations. 

New  y'ork. — In  New  York  it  is  held  that  the  railroad  has  a 
right  to  proceed  during  the  pendency  of  an  appeal,  upon  the  deposit 
of  the  amount  found  due.  In  re  New  York  Central  R.  R.,  60  N.  Y. 
116.     See  also  Blodgett  v.  Utica  &  B,  R.  R.,  64  Barb.  530. 

North  Carolina. —  Land  may  be  taken  before  compensation  is 
made.  Raleigh  &  Gaston  R.  R.  v.  Davis,  2  Dev.  &  Bat.  Law  (N.  C.) 
451 ;  Mclntire  v.  Western  R.  R.,  67  N.  C.  278,  3  Am.  Ry.  Rip.  99. 

North  Dakota. — The  institution  requires  prepayment  or  dspoiit. 

Ohio. — The  constitution  requires  prepayment  or  deposit. 

Oregon. — Compensation  must  first  be  made,  except  whan  the  prop- 
erty is  appropriated  by  the  state.  Chambers  v,  Cincinnati,  etc.,  R. 
R.,  1  Am.  &  Eng.  R.  Cas.  378. 

Pennsylvania, — Land  may  be  taken  after  a  bond  approved  by  the 
court  is  filed.  Dimmick  v.  Brodhead,  75  Pa.  St.  464;  Harrisburg  v. 
Crangle,  3  W.  &  S.  (Pa.)  460 ;  Wadhams  v,  Lackawanna  R.  R.,  42 
Pa.  St.  303. 

South  Carolina. — The  constitution  requires  prepayment  or  deposit. 

South  Dakota. — The  constitution  of  South  Dakota  requires  pre- 
payment or  deposit. 

Texas. — The  Texas  constitution  requires  prepayment  or  deposit, 
an  exception  being  made  in  favor  of  the  state. 

Virginia. — Entry,  and  the  exercise  of  a  right  of  way  may  pre- 
cede the  payment  of  damiges.  Tuckahoe  Canal  Co.  v,  Tuckahoe 
Railroad  Co.,  11  Leigh  42  (Va.),  36  Am.  Dec.  374. 
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Washington. — The  constitution  of  Washtng'ton  requires  prepay- 
ment or  security. 

West  Virginia. — The  constitution  requires  prepayment  or  security. 

Wisconsin, — Compensation  or  tender  must  first  be  made.  Ken- 
nedy V,  Mil.  &  St.  P.  R.  R.,  22  Wis.  531 ;  Bohlraan  v.  Green  Bay  & 
Ivake  Pepin  R.  R..  30  Wis.  105. 

Same — Same — Compliance  with  Constitutional  Requirement. — It 
is  g-enerally  held  that  a  constitutional  provision  requirinjf  compen- 
sation as  a  prerequisite  to  Wg-ht  of  entry  is  complied  with  when  a 
certain  amount  is  deposited  in  court,  or  a  bond  with  sufficient  sure- 
ties.    Cairo  &  T.  F.  R.  R.  v.  Turner,  31  Ark.  494. 

California. — Fox  v.  Western  Pac.  R.  R.,  31  Cal.  538  ;  Harper  v. 
Richardson,  22  Cal.  251. 

Georgia. — Southwestern  R.  R.  v.  Teleg-raph  Co.,  46  Ga.  43. 

Illinois.— Johnson  v.  Joliet  &  C.  R.  R.,  23  111.  202;  Shute  v.  Chi- 
ca{?o  &  M.  R.  R.,  26  111.  436. 

Massachusetts. — Haverhill  Bridge  Proprs.  v.  County  CommVs,  103 
Mass.  120. 

Minnesota.— li\xr^\  v.  S.  &  T.  F.  R.  R.,  21  Minn.  497;  State  v.  Mes- 
senger, 27  Minn.  119  ;  Gray  v.  St.  Paul  &.  P.  R.  R.,  13  Minn.  315 ; 
Hurst  V.  St.  Paul  &  P.  R.  R.,  17  Minn.  439;  Weir  v.  St.  Paul,  S.  & 
T.  F.  R.  R.,  18  Minn.  155;  Warren  v.  St.  Paul  &  P.  R.  R.,  13  Minn. 
384. 

New  Hampsh  ire. — Ash  i/.Cumraings,  50  N.  H.  591 ;  Orr  v.  Quimby, 
54  N.  H.  590. 

New  Jersey. — I^oweree  v.  Newark,  38  N.  J.  151. 

New  York. — Lyon  v.  Jerome,  26  Wend.  485 ;  Fletcher  v.  Auburn  A 
Syracuse  R.  R.,  25  Wend.  462;  Rexford  v.  Knight,  11  N.  Y.  308  ; 
Chapman  v.  Gates,  54  N.  Y.  132  ;  Hamersley  v.  New  York,  56  N.  Y. 
533. 

(7*10.— Bothe  V.  Dayton  &  Michig-an  R.  R.,  37  Ohio  St.  147. 

Pennsylvania. — Wadhams  v.  Lackawanna  &  B.  R.  R.,  42  Pa.  303  ; 
McClinton  v.  Pittsburfir.  Ft.  W.  A  C.  R.  R.,  66  Pa.  St.  404  ;  Dim- 
mick  V.  Brodhead,  75  Pa.  St.  464 ;  Fries  v.  South  Pa.  R.  &.  M.  Co.,  85 
Pa.  St.  73  ;  Long  v.  Fuller,  68  Pa.  St:  170. 

Tennessee. — Simtns  v.  Railroad,  12  Heisk.  621;  White  v.  Nashville, 
etc.,  R.  R.,  7  Heisk.  51S. 

7>^<Z5.— BuflFalo,  etc.,  R.  R.  v.  Ferris,  26  Tex.  588. 

Virginia. — Callison  v.  Hedrick,  15  Gratt.  244. 

Wisconsin. — Brock  v.  Hishen,  40  Wis.  674  ;  Powers  v.  Bears,  12 
Wis.  213. 

Same — Same— When  Constitutional  Provision  Is  Not  Express. — 
The  constitutions  of  all  the  states  prohibit  the  taking  of  private 
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property  by  virtue  of  the  power  of  eminent  domain,  without  making- 
due  compensation.  Unless,  however,  the  constitutional  provision 
be  express,  the  compensation  need  not  be  prepaid  where  the  land 
owner  has  a  sufficient  existing*  remedy. 

United  States. — Bonaparte  v,  C.  &  A.  R.  R.,  Bald  205. 

California, — Fox  v.  West  Pac.  R.  R.,  31  Cal.  538. 

Georgia. — Doe  v.  Georgia  R.,  etc.,  Co.,  1  Ga.  524. 

Illinois. — Townsend  v.  Chicago  &  A.  R.  R.,  91  III.  545  ;  Johnson  v, 
Joliet,  etc.,  C.  R.  R.,  23  111.  202. 

Indiana, — JefFersonville,  M.  &  I.  R.   R.  v,  Daug^herty,  40  Ind.  33  ; 
Prather  I/.  Jeffersonville,  M.  &  I.   R.  R.,  52  Ind.  18. 

Maine. — Riche  v.  Bar  Harbor  Water  Co.,  75  Me.  91. 

Maryland,— ^^yt  Alb.  &  S.  R.  Co.  v.  Connelly,  7  Md.  32. 

Massachusetts, — Haverhill,  Bridge  Prop'rs  v.  County  Comm'ers, 
103  Mass.  120. 

Minnesota,— "^^ir  v,  St.   Paul,  S.   &  T.  F.   R.  Co.,  18   Minn.  155. 

Nebraska. — Ray  v.  Atchison  &  N.  R.  Co.,  4  Neb.  439. 

New  Jersey,— Li^hifrYx  Valley  R.  R.  v.  McFarlan,  4  Stew.  (N.  J.)  706. 

New  y(7r/fe.— Bloodgood  v.  Mohawk  &  H.  R.  R.,  14  Wend.  51. 

North  Carolina. — Carolina  C.  R.  Co.  v.  McCaskill,  25  Am.  &  Kng-. 
R.  Cas.   83,  94  N.  Car.  746. 

OA/^.— Willyard  v,  Hamilton,  7  Ohio  111,   30  Am.  Dec.  195. 

Pennsylvania.— T>?i.nyi\\^,  H.  &  W.  R.  R.  v.  Comm.,  73  Pa.  St.  29. 

Tennessee. — Simms  v.  Memphis  C.  &  Iv.  R.  R.,  12  Heisk.  621;  Louis- 
iana &  N.  R.  Co.  V.  Quinn,  22  Am.  &  Eog.  R.  Cas.  Ill,  14  Lea  (Tenn.) 
65. 

Vermont.— YL^tch  v.  Vermont  Cent.  R.  R.,  25  Vt.  49. 

Virginia, — Tuckahoe  Canal  Co.  v.  Tuckahoe  &  J.  R.  R.  Co.,  11 
Leigh  (Va.)  43. 

Wisconsin. — Shepardson  v.  Milwaukee  &  B.  R.  Co.,  6  Wis.  60S. 

Same — Non-payment  of  Damages — Injunction  to  Prevent  Opera- 
tion of  Road.— Where  a  railroad  company  neglects  and  refuses  to 
pay  or  tender  the  compensation  adjudged  to  be  due  the  owner  of 
lands,  for  the  right  of  way  over  the  same,  it  may  be  restrained  by 
injunction  from  using  such  way. 

United  States,— Pa.yne  v.  Kansas  &  A.  V.  R.  Co.,  47  Am.  &  Eng. 
R.  Cas.  228,  46  Fed.  Rep.  546. 

Arkansas.— Org3.n  v,  Memphis  &  L.  R.  R.  Co.,  39  Am.  &  Engr. 
R.  Cas.  75,  51  Ark.  235. 

Florida.— Jon^s  v.,  Florida,  C.  &  P.  R.  Co.,  41  Fed.  Rep.  70. 

Georgia, — Gammagez/.  Georgia  Southern  R.  Co.,  10  Am.  &  Eng*.  R. 
Cas.  371,  65  Ga.  614;  Chattanooga,  R.  &  C.  R.  Co.  v.  Jones,  80  Ga. 
264 ;  Georgia,  C.  &  N.  R.  Co.  v.  Archer,  87  Ga.  237 ;  Chambers  v, 
Cincinnati  &  G.  R.  Co.,  10  Am.  &  Eng.  R.  Cas.  736,  69  Ga.  320. 
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Iowa, — Richards  v,  Des  Moines  Valley  R.  Co.,  18  Iowa  259  ;  Han- 
son V,  Chicagro,  M.  &  St.  P.  R.  Co.,  61  Iowa  588,  16  N.  W.  Rep.  734. 

Maryland, — Western  Md.  R.  Co.  v,  Owing-s,  IS  Md.  199. 

Minnesota,— ^^n  v,  St.  Paul,  S.  &  T.  F.  R.   R.   Co.,  18  Minn.  155. 

Mississippi, — Perrine  v.  Wallis,  37  Miss.  172. 

Missouri, — Kansas  City,  St.  J.  &  C.  R.  R.  Co.  v,  St.  Joseph  Ter- 
minal R.  Co.,  97  Mo.  457;  Provoll  v,  Chicagro,  R.  I.  &  P.  R.  Co.,  69 
Mo.  633 ;  Holbert  v,  St.  Louis,  K.  C.  &  N.  R.  Co.,  85  Mo.  307. 

New  Jersey,— Ross  v,  Elizabeth-Town  &  S.  R.  Co..  2  N.  J.  422. 

New  yi7r>fe.— Bloodgrood  v,  Mohawk  &  H.  R.  R.  Co.,  18  Wend.  (N. 
Y.)  9. 

Vermont. — Adams  v,  St.  Johnsbury  &  L.  C.  R.  Co.,  25  Am.  &  Eng^. 
R.  Cas.  172,  57  Vt.  240  ;  Kendall  v,  Missisquoi  &  C.  R.  R.  Co.,  14 
Am.  &  Engf.  R.  Cas.  423,  55  Vt.  438. 

West  Virginia,— H^\e.  v.  Point  Pleasant  &  O.  R.  R.  Co.,  23  W.  Va. 
454  ;  Smith  v.  Point  Pleasant  &  O.  R.  R.  Co.,  23  W.  Va.  451  ;  Camp- 
bell V.  Point  Pleasant  &  O.  R.  R.  Co.,  23  W.  Va.  448 ;  Spencer  v.  Point 
Pleasant  &  O.  R.  R.  Co.,  23  W.  Va.  405. 

Wisconsin, — Bohlman  v.  Green  Bay  &  Lake  Pepin  R.  R,  Co.,  30 
Wis.  105  ;  Powers  v.  Bears  et  al,^  12  Wis.  213  ;  Lumsden  v.  Milwau- 
kee, 8  Wis.  485  ;  Diedrichs  v.  North  Western  R.  R.  Co.,  33  Wis.  219. 

Where  proceeding's  to  condemn  the  land  have  been  instituted  by 
the  railroad  company  and  are  still  pendingf,  any  entry  is  premature 
and  will  be  enjoined.  Sidener  v.  Norristown,  etc..  Turnpike  Co.» 
23  Ind.  623  ;  Norristown,  etc.,  Turnpike  Co.  v,  Burket  et  al.j  26  Ind. 
53.  Even  where  the  inquisition  has  been  returned,  if  no  further 
proceeding's  have  been  had,  entry  will  be  enjoined  until  the  damages 
have  been  assessed  by  the  final  action  of  the  court  and  actually 
paid.  New  Central  Coal  Co.  v.  George's  Creek  Coal  &  Iron  Co.,  37 
Md.  537. 

In  order  to  warrant  an  injunction,  the  injury  must  appear  to  be 
irreparable  in  its  nature,  and  not  capable  of  compensation  in  dam- 
ages. Bonaparte  v,  Camden  &  Am  hoy  K.  R.  Co.,  1  Bald.  205  ;  Morris 
Canal  &  Banking  Co.  v.  Central  R.  R.  Co.  of  N.  J.,  1  C.  E.  Green, 
419. 

Enjoining  Operation  of  Road  Where  Other  Remedies  Are  Ex- 
hausted.—In  Evans  z/.  Missouri,  etc.,  R.  R.  Co.,  64  Mo.  453,  it  was 
held  that  equity  would  enjoin  the  operation  of  a  road  where  the 
award,  made  in  consequence  of  condemnation  proceedings,  had  not 
been  paid,  and  all  statutory  remedies  to  enforce  its  payment  had 
been  resorted  to  without  success.  In  the  course  of  the  argument 
the  railroad  raised  the  point  that,  the  road  being  in  actual  operation, 
the  interests  of  the  public  would  require  that  its  actual  operations, 
should  not  be  interfered  with  by   injunction.     On  this  point  the 
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court  say  :  '*This  position  is  taken  with  very  poor  grace  by  a  corpo- 
ration which,  under  the  arbitrary  forms  of  law,  has  wrested  property 
from  its  owner.  But  the  complexion  of  this  case  is  not  at  all  altered 
by  any  or  all  of  the  aforementioned  circumstances.  That  mythical 
personage  *The  Public/  so  often  summoned  as  a  convenient  acces- 
sory when  some  flagrant  wrong  upon  constitutional  rights  is  in 
contemplation,  can  only  *acquire  rights'  in  the  land  even  of  the 
humblest  citizen  by  paying  therefor.  The  plaintiff  not  being  ffuilty 
of  laches,  and  not  having  waived  or  postponed  his  claim,  his  right 
to  pay  for  his  property  as  a  constitutional  condition  precedent  still 
exists  in  all  its  original  vigor.  And  for  the  enforcement  of  this 
rig'ht  equity  will  fully  supply  a  remedy,  and  such  a  remedy  as  will 
fully  meet  the  exigencies  of  the  case.'* 

But  where  owing  to  the  magnitude  of  the  interests  involved,  the 
enjoining  of  the  operation  of  a  railroad  would  be  a  very  serious 
matter,  and  likely  to  seriously  incommode  the  public,  the  court  will 
often  withhold  an  injunction  in  order  to  g'ive  an  opportunity  for  the 
damages  to  be  duly  assessed  and  paid.  Harrington  et  al.  v.  St. 
Paul  &.  S.  C.  R.  R.  Co.,  17  Minn.  215 ;  Story  v.  New  York  Elevated 
R.  R.  Co.,  7  Am.  &  Eng.  R.  Cas.  5%. 

Entry  Must  Be  Permanent. — Where  a  railroad  company  is  author- 
ized by  statute  to  enter  upon  land  for  the  purpose  of  surveying  and 
locating  its  road,  no  injunction  can  issue  to  prevent  an  entry  for 
such  purpose.  Bonaparte  v.  Camden  &  Amboy  R.  R.  Co.,  1  Bald. 
205.  It  is  only  where  the  entry  is  permanent  in  its  nature,  and  the 
damage  done  is  irreparable  to  the  owner,  that  an  injunction  will  be 
awarded,  /bid.  The  mere  fact,  however,  that  a  road  has  been 
surveyed  and  located  without  objection  on  the  part  of  a  land-owner, 
does  not  vest  in  the  company  any  right  of  entry  until  the  ascertain- 
ment and  payment  or  tender  of  damages.  Bohlman  v.  Green  Bay  Sl 
Lrake  Pepin  R.  R.  Co.,  30  Wis.  105. 

Misapprehension  of  Municipal  Authority.— Where  a  railroad  com- 
pany has  entered  upon  a  complainant's  land,  despite  his  warning' 
and  protest,  under  a  bona  Jide  misapprehension  as  to  the  powers  of 
a  municipality  by  whose  authority  it  has  acted,  an  injunction  will 
nevertheless  be  awarded.  Morris  A  Essex  R.  R.  Co.  et  al.  z/.  Hud- 
son Tunnel  R.  R.  Co.,  10  C.  E.  Green,  N.  J.  384. 

Foreign  Connpany  Using  Line  by  Consent  of  Another  Company. — 
Where  a  foreign  corporation  uses  by  sufferance  the  line  of  a  domes- 
tic corporation,  a  land-owner  may  enjoin  it  from  running  over  that 
part  of  the  line  which  is  built  upon  his  ground,  until  ju;st  compen- 
sation is  paid  by  it  for  the  right  of  way.  Holbert  r.  St.  Louis,  R. 
C.  &  N.  R.  R.  Co.,  45  Iowa,  23. 
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Railroads  in  Streets — Right  of  Abutting  Owner  to  Enjoin. —See 
note,  10  Am.  A  E^ng*.  R.  Cas.,  N.  S.,  126  ei  seq. 

Leave  to  Sue  Receiver  Unnecessary  under  Act  of  Congress  of 
1887.— See  Louisville  Southern  Ry.  Co.  v.  Tucker's  Adm'r,  12  Am. 
&  Eng-.  R.  Cas.,  N.  S.,  805  and  note,  812  et  seq. 


Olson 

V. 

Pennsylvania  &  O.  Fuel  Co.  et  al. 
Same  v,  Chicago  G.  W.  Ry.  Co.  et  al. 

{Supreme  Court  of  Minnesota,  Nov,  /,  i8gg,) 

Transferring  Car  to  Shipper  over  Connecting  Lines— Condition  of 
Car—Liability  of  Carrier. — A  carrier  owning  and  transferring-  a  car 
over  its  own  and  connecting  lines  to  a  shipper  for  his  use  owes  to 
him  and  his  servants  who  must  handle  the  car  the  duty  of  exercising 
due  diligence  in  inspecting  and  putting  the  car  in  a  reasonably  safe 
condition  for  the  proposed  service ;  but,  if  the  car  be  suitable  and 
safe  when  it  leaves  the  possession  and  control  of  such  carrier,  it  has 
exercised  due  care  in  the  premises. 

Sanne  —  Same— Injury  to  Shipper's  Employee -- Pleading. — Com- 
plaint herein  construed,  and  held,  that  it  does  not  state  a  cause  of 
action  against  either  of  the  appellants,  because  it  fails  to  allege 
that  the  car  by  which  the  plaintiff,  a  servant  of  a  shipper,  was  in- 
jured, was  in  an  unsafe  condition  when  it  left  the  respective  lines 
of  the  appellants,  or  either  of  them. 

(Syllabus  by  the  Court.) 

Appeals  by  certain  defendants  from  St.  Louis  county- 
district  court.     Reversed, 

M,  D,  Graver^  J,  A,  Murphy,  and  W,  R,  Begg,  for 
appellant  Eastern  Ry.  Co.  of  Minnesota. 

D,  IV,  Lawler,  Davis,  Hoi  lister  &  Hicks,  and  Henry  J, 
Grannis,  for  appellant  Chicago  G.  W.  Ry.  Co. 

John  Jeyiswold,  Jr,,  for  respondent. 

Start,  C.  J.,  in  delivering  the  opinion  of  the  court,  said : 
**The  suflficiency  of  the  complaint  as  showing  a  cause  of 
action  against  the  Chicago  Great  Western  Railway  Company 
will  be  first  considered.  The  complaint  fairly  alleges  that  it 
owned  the  car  in  question,  and  consigned  it  to  a  shipper,  the 
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fuel  company,  to  be  loaded  and  returned,  and  that  it  deliv- 
ered the  car  to  a  connecting  carrier  to  be  transported  to  its 
destination,  pursuant  to  the  alleged  trafl&c  arrangement. 
The  rule  is  that,  where  connecting  railroads  agree  to  trans- 
port the  cars  of  each  over  their  respective  lines,  each  is  under 
obligation  to  exercise  due  diligence  in  providing  reasonably 
safe  cars  for  the  proposed  service.  Such  duty  extends  to  the 
servants  of  each  of  them  who  must  handle  the  car.  Moon 
V.  Railroad  Co.,  46  Minn.  106,  48  Am.  &  Eng.  R.  Cas.  195, 
48  N.  W.  679.  Also,  a  carrier  owning  and  transferring  a 
car  over  its  own  and  connecting  lines  to  a  shipper  for  his  use 
owes  a  like  duty  to  the  shipper  and  to  his  servants  who  must 
handle  it,  and  may  be  exposed  to  danger  from  its  unsafe 
and  defective  condition.  Hoosier  Stone  Co.  v.  Louisville, 
N.  A.  &.  C.  Ry.  Co.,  131  Ind.  575,  31  N.  E.  365.  But,  if 
the  car  he  suitable  and  safe  when  delivered  to  the  connecting 
carrier,  the  party  making  the  delivery  has  exercised  due  care 
in  the  premises.  He  is  not  bound  to  follow  it  to  its  destina- 
tion, and  there  inspect  and  repair  it  if  found  defective." 


Conn  e/  aL 

V. 

•  Louisville  &  N.  R.  Co. 

{Court  of  Appeals  of  Kentucky  y  June  9,  i8gg,) 
Action  to  Recover  Excess  of  Freight  Charges— Jurisdiction.*— An 
action  to  recover  an  excess  of  freig'ht  charges  may  be  brought  in  the 
county  where  the  contract  of  shipment  was  made,  although  such 
contract  was  not  perfected  until  the  charges  were  paid  in  another 
county,  where  the  freight  was  delivered. 

Appeal  by  plaintiffs  from  Simpson  county  circuit  court. 
Reversed, 

Goodnight  &  Roark^  for  appellants. 

W,  D.  Hines  and  J,  A.  Mitchell,  for  appellee. 

♦See  notey  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  363  et  seq. 


Am  A  Enff  CARRIERS  OF  FREIGHT  839 

RCas 

Abstracts 


Western  &  A.  R.  Co. 

m 

V. 

Ohio  Valley  Banking  &  Trust  Co. 

{Supreme  Court  of  Georgia^  July  i%  iSgg.) 
Bills  of  Lading—Rights  of  Bona  Fide  Holders*— Changing  Destina- 
tion.—The  rights  of  a  bona  fide  holder,  for  value  and  without  notice, 
of  a  bill  of  lading  which  stipulates  for  the  delivery  of  the  goods  to 
the  shipper's  order  at  a  designated  point,  with  direction  to  notify 
A.,  will  not  be  affected  by  a  prior  agreement  or  custom  among  the 
consignor,  A.,  and  the  carrier  to  the  effect  that  A.,  without  the 
production  of  the  bill  of  lading,  should  have  the  right  to  change 
the  destination  of  the  goods. 

Same— Same— Same— Failure  to  Deliver— Liability  of  Carrier.— 
If  the  carrier,  in  pursuance  of  such  an  agreement  or  custom,  under 
the  instruction  of  A.,  and  without  authority  from  such  holder,  stops 
the  goods  at  an  intermediate  point,  and  there  stores  them  in  its 
warehouse,  where  they  are  levied  upon  as  the  property  of  the  con- 
signor, under  an  attachment  sued  out  against  him  by  A.,  such  seizure 
will  not  relieve  the  carrier  from  liability  for  its  failure  to  deliver 
the  goods  u^n  the  demand  of  the  holder  of  the  bill  of  lading. 
(Syllabus  by  the  Court.) 

Payne  &  Tye,  for  plaintiff  in  error. 

King  &  Spalding,  for  defendant  in  error. 

Fish,  J.,  in  delivering  the  opinion  of  the  court  said: 
'*In  National  Bank  of  Chester  v.  Atlanta  &  C.  A.  L.  Ry. 
Co.,  25  S.  C.  216,  it  was  held  that  where  time  drafts,  accom- 
panied by  indorsed  bills  of  lading  of  cotton,  were  cashed  by 
a  bank,  any  arrangement  between  the  drawee  of  the  drafts 
and  the  shipper,  unknown  to  the  bank,  that  the  cotton  should 
be  delivered  to  the  drawee  without  the  production  of  the  bills 
of  lading,  would  be  a  fraud  on  the  bank,  and  would  not 
excuse  an  improper  delivery  by  the  carrier  to  such  drawee. 
The  case  of  North  Pennsylvania  R.  Co.  v.  Commercial  Nat. 


*As  to  liability  of  carrier  delivering  goods  without  requiring 
presentation  of  bill  of  lading,  see  Nebraska  Meal  Mills  v,  St.  lyouis 
8.  W.  Ry.  Co.,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  591,  and  extensive  note, 
5%  et  seq. 

As  to  negotiability  of  bills  of  lading,  see  Raleigh  &  6.  R.  Co.  v, 
Lrowe,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  398,  and  extensive  note,  402 
et  seq. 
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Bank,  123  U.  S.  727,  8  Sup.  Ct.  266,  was  an  action,  by  the 
assignee  of  certain  freight  receipts  for  cattle  shipped,  to 
recover  damages  of  the  carrier  for  a  misdelivery.  The  only 
defense  was  that  the  cattle  had  been  delivered  to  the  party 
whom  the  carrier  had  been  instructed  to  notify  of  their 
arrival,  although  such  party  presented  no  bill  of  lading  or 
freight  receipt.  It  was  further  claimed  that  such  delivery 
was  according  to  the  custom  and  course  of  business  of  the 
parties.  But,  it  not  appearing  that  this  custom  was  known 
to  the  holder  of  the  receipts  or  bill  of  lading,  it  was  held 
that  the  delivery  set  up  was  not  a  defense.  *A  delivery  by 
the  carrier  upon  the  production  of  an  unindorsed  bill  of 
lading  will  not  be  excused  merely  upon  proof  of  a  custom  to 
deliver  without  an  indorsement,  unless  it  can  be  clearly 
shown  that  the  party  thereby  damaged  was  aware  of  the 
custom,  and  acted  with  knowledge  of  it.'  5  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  209,  and  cases  cited  in  note  3.  It  seems 
that  the  principle  laid  down  by  these  authorities,  to  the  effect 
that  the  rights  of  one  who  is  a  bona  Jide  holder  of  a  bill  of 
lading,  and  without  notice,  will  not  be  affected  by  a  delivery 
of  the  goods  to  the  person  to  be  notified  of  their  arrival, 
without  the  production  of  the  bill  of  lading,  and  in  pur- 
suance of  an  agreement  between  such  persons  and  the  con- 
signor, or  of  a  custom  existing  among  the  parties,  sustains 
the  position  that  the  rights  of  the  plaintiff  in  this  case,  as 
against  the  defendant,  were  not  affected  by  the  arrangement 
or  custom,  unknown  to  plaintiff,  that  the  Atlanta  Grocery 
Company,  without  the  production  of  the  bills  of  lading, 
should  have  the  right  to  change  the  destination  of  the  goods. 
^3ne  of  the  common  uses  of  bills  of  lading  is  to  enable  sellers 
of  goods  to  obtain  advances  upon  their  shipments  by  draw- 
ing on  the  purchasers  for  the  price  of  the  goods,  attaching 
the  bill  of  lading  to  the  draft,  and  having  the  draft  discounted 
by  some  bank,  which  holds  the  bill  of  lading,  and  relies  upon 
its  terms  as  security  for  the  payment  of  the  draft.  The 
carrier  must  have  knowledge  that  the  bill  of  lading  may  be  so 
used,  and  thus  get  into  the  hands  of  a  ho7ia  fide  holder,  and 
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is  bound  to  see  that  the  j^oods  are  not  delivered  until  the 
draft  is  paid  and  the  bill  of  lading  produced.  To  permit  the 
rights  of  a  bank,  in  good  faith  and  without  notice  discounting 
a  draft  with  a  bill  of  lading  attached,  and  relying  on  the 
terms  of  the  bill  of  lading  as  security,  to  be  affected  by  an 
existing  arrangement  or  custom  among  the  consignor,  the 
purchaser  or  person  to  be  notified  of  arrival,  and  the  carrier, 
that  goods  should  be  delivered  to  the  purchaser  or  person 
to  be  notified,  or  that  he  should  have  the  right  to  change 
their  destination,  without  payment  of  the  draft  and  produc- 
tion of  the  bill  of  lading,  would  be  a  gross  fraud  upon  the 
bank,  and  manifestly  result  in  preventing  shippers  getting 
advances  on  goods  sold,  by  drawing  for  the  purchase  price, 
attaching  draft  to  bill  of  lading,  and  having  same  dis- 
counted."   

Louisville  &  N.  R.  Co. 

V. 

Commonwealth. 

{Court  of  Appeals  of  Kentucky^  May  20^  i8gg.) 

Rates — Long  and  Short  Hauls — Competitions.* — Competition  is 
not  one  of  the  circumstances  or  conditions  exempting  a  carrier  from 
the  operation  of  the  constitutional  provision  prohibiting,  under 
substantially  similar  circumstances  and  conditions,  a  higher  freight 
rate  for  a  short  haul  than  for  a  long  haul. 

Same — Same — Same — Railroad  Commission.— The  railroad  com- 
mission is  the  proper  tribunal  before  which  to  present  a  claim  that 
the  public  interests  and  justice  to  the  carrier  require  a  discrimina- 
tion in  freight  rates  between  certain  points  because  of  competition. 

Appeal  by  defendant  from  Marion  county  circuit  court. 
Affirmed. 

Wm.  Lindsay^  H.  W.  Bruce ^  Walker  D,  Nines ^  Edward 
IV.  Mines y  IV.  C.  McChordy  IV,  J.  Lisle ^  and  John  McChotdy 
for  appellant. 

H.  W.  Rives y  W.  S.  Taylor  y  and  ^f.  H,  Thatcher  y  for  the 
Commonwealth. 

*SSee  Interstate  Commerce  Commission  v.  Western  &  A.  R.  Co. 
(C.  C.  A.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  298,  and  notCy  p.  313. 
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McElveen  et  al. 
V. 

Southern  Ry.  Co. 
Southern  Ry.  Co.  v,  McElveen  et  al, 

{Supreme  Court  of  Georgia ^  Nov*  9,  iSgg.) 
Bills  of  Lading— Parol  Evidence.* — Bills  of  lading-  belong-  in  the 
class  of  written  contracts,  and  come  within  the  rule  which  prohibits 
the  introduction  of  parol  eridence  to  contradict  or  vary  their  terms. 
Same — Same. — When,  under  the  terms  of  a  contract  for  carriag-e, 
a  carrier  obligates  itself  to  carry  freight  to  one  of  the  termini  of  its 
railroad,  and  there  deliver  the  same  to  a  connecting  line  of  railroad 
or  steamers,  to  be  transported  to  destination,  evidence  of  a  parol 
representation  that  the  freight  would  be  delivered  to  a  connecting 
railroad,  and  not  to  a  steamer,  is  inadmissible  to  vary  the  terms  of 
the  written  agreement ;  and  if,  in  fact,  such  goods  were  delivered 
to  a  carrier  by  water,  and  transported  to  destination,  and  placed  in 
the  warehouse  of  such  carrier  by  water,  subject  to  the  order  of  the 
consignee,  such  goods  were  not  in  fact  at  that  time  *Most,'*  so  as  to 
afford  a  right  of  action  in  favor  of  the  consignor  against  the  initial 
carrier  for  failing  to  trace  such  freight,  under  the  terms  of  section 
2318  of  the  Civil  Code,  as  lost  goods. 
(Syllabus  by  the  Court.) 

Error  by  both  parties  from  Pike  county  superior  court. 

y.  y.  Roj^ers^  S,  N.  Woodward  ^iVidi  Alexander  &  Lambdin^ 

for  plaintiff  in  error. 

C,  E.  Battle  and  E.  /^  Dupree,  for  defendant  in  error. 


Macon,  D.  &  S.  R.  Co. 

Moore  et  at, 
{Supreme  Court  of  Georgia^  Jtily  19^  iSgg.) 

Mixed  Trains— Injury  to  Passenger— Care  Due  in  Starting  Train. f 
— When  a  railroad  company  furnishes  as  the  only  means  of  trans- 
portation over  its  road  a  ** mixed  train,"  composed  of  a  passenger 
coach  and  a  number  of  freight  cars,  and  when,  on  account  of  the 
character  and  construction  of  such  a  train,  it  cannot  start  from  a 
station,  after  stopping  thereat,  without  its  movement  being  attended 

♦See  notes^  13  Am.  &  Eng.  K.  Cas.,  N.  S.,  pp.  16  and  36. 
f  See  notes  at  end  of  case. 
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with  a  jerk,  which  may  endanger  the  safety  of  those  on  board  who 
are  unseated,  it  becomes  the  duty  of  the  company  to  use  extraordi- 
nary diligence  in  protecting*  ag^ainst  such  danger  a  passenger  who 
has  boarded  the  train  by  stopping  a  sufficient  length  of  time  to  give 
such  passenger  a  reasonable  opportunity  to  be  seated.  The  company 
is  therefore  liable  to  the  passenger  for  any  injury  he  may  sustain 
in  consequence  of  its  negligence  in  this  particular. 

Same — Duty  of  Passenger. — It  is,  on  the  other  hand,  the  duty  of 
the  passenger  in  such  a  case  to  exercise  ordinary  care  in  obtaining 
a  seat  on  the  coach,  and,  if  the  jolting  of  the  train  when  starting 
was  unavoidable,  after  it  had  stopped  a  reasonable  length  of  time 
to  allow  a  passenger  to  be  seated,  an  injury  resulting  in  consequence 
of  unnecessary  delay  of  the  passenger  in  obtaining  a  seat  will  be  at- 
tributable to  his  fault,  and  the  railroad  company  will  not  be  liable 
therefor. 

Same — Right  to  Assist  Female  Passenger.* — Where  a  lady,  accom- 
panied by  a  little  girl,  and  incumbered  with  hand  baggage  and  par- 
cels, which  she  cannot,  unaided,  place  promptly  and  safely  upon  the 
train,  and  has,  consequently,  to  procure  the  aid  of  another  in  carry- 
ing her  baggage  aboard,  such  other  person  has  a  right  on  the  train 
for  such  purpose,  especially  when  the  agent  of  the  company  in 
charge  of  the  train  sees  the  situation  of  such  passenger,  ofFers  no 
assistance  himself,  and  does  not  object  to  such  assistant  of  the  lady 
going  upon  the  train.  In  such  a  case  the  fact  that  the  sudden  jolt- 
ing or  jerking  of  the  train  on  starting  throws  the  man  accompany- 
ing the  lady,  with  a  valise,  against  her,  and  causes  him  to  thus 
knock  her  upon  the  seat,  whereby  she  is  injured,  without  fault  on 
the  part  of  either,  does  not  relieve  the  company  from  liability. 

Case  at  Bar.— ^The  controlling  issues  in  this  case  are  governed  by 
the  above  principles  of  law.  These  issues  were  fully  and  fairly 
covered  by  the  charge  of  the  court  to  the  jury.  The  evidence  was 
sufficient  to  sustain  the  verdict ;  and,  even  if  there  was  error  in  any 
of  the  rulings  and  charges  of  the  court  complained  of,  considered  in 
the  light  of  the  evidence  in  the  record  and  of  the  entire  charge  of 
the  court,  such  errors,  if  any,  were  not  of  such  a  nature  as  would 
require  or  authorize  this  court  to  reverse  a  judgment  overruling  the 
motion  for  new  trial,  especially  as  this  is  the  second  verdict  for  the 
plaintiff  that  has  passed  the  approval  of  the  court  below. 

(Syllabus  by  the  Court.) 

Error   by  defendant   from  Twiggs  county  superior  court. 
Affirmed. 

*See  notes  at  end  of  case. 
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Alex  Akermariy  John  M,  Stubbs^  Mintet  Wimberly^  and 
L,  D,  Shannon,  for  plaintiff  in  error. 

Hall  &  Wimberly  z.vA  Hardeman  &  y^<7<7r^,  for  defend- 
ants in  error. 

NOTES. 

Duty  of  Carrier  to  Allow  Reasonable  Time  for  Boarding  and 
Alighting  from  Train.— See  generally  note,  12  Am.  &  Eng-.  R.  Cas., 
N.  S.,  300  et  seq. 

Degree  of  Care  Required  of  Carrier— Consistent  with  Nature  of 
Conveyance  and  Business.— See  generally  note,  9  Am.  &  Eng.  R. 
Cas.,  N.  S.,  657  et  seq. 

Persons  Assisting  Departrng  Passenger — Duty  of  Carrier. — See 
generally  note,  12  Am.  &  Eug.  R.  Cas.,  N.  S.,  212  et  seq. 


Wenz 

V, 

Savannah,  F.  &  W.  Ry.  Co. 
Savannah,  F.  &  W.  Ry.  Co. 

Wenz. 

{Supreme  Court  of  Georgia,  July  22,  /8gg.) 
Return  Ticket— Identification— Validity  of  Stipulation.*— Where, 
upon  the  sale  of  a  round-trip  ticket,  a  special  written  contract  was 
made  between  the  passenger  and  the  railway  company,  and  signed 
by  the  former,  that  the  ticket  should  not  be  good  for  a  return 
passage  unless  the  holder  should  identify  himself  as  the  original 
purchaser  to  the  satisfaction  of  the  authorized  agent  of  the  railway 
company  at  the  point  of  destination,  who  should  officially  sign  and 
date  in  ink  and  stamp  the  ticket,  and  where  the  consideration  for 
such  a  contract  was  expressly  stated  therein  to  be  the  reduced  rate 
at  which  the  ticket  was  sold,  the  passenger  was  not  entitled  to  be 
transported  on  the  ticket  upon  his  return  passage,  when  he  had 
entirely  failed  to  comply  with  the  above  provisions  of  the  contract. 
Ejection  of  Passenger— Excessive  Verdict. — The  testimony  in  this 
case  failing  to  show  any  improper  treatment  of  the  plaintiff  by  the 
employees  of  the  railway  company  in  expelling  her  from  its  train, 
or  that  the  expulsion  was  in  an  improper  manner  or  at  an  improper 
place,  a  verdict  for  $500  damages  was  not  only  excessive,  but  con- 
trary to  law  and  the  evidence. 
(Syllabus  by  the  Court.) 

•See  also  Central  of  Georgia  Ry.  Co.  v.  Cannon  (Ga.),  14  Am.  & 
Eng.  R.  Cas.,  N.  S.,  405. 
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Error  by  both  parties  from  Savannah  city  court.  Af- 
firmed on  main  bill  of  exceptions  and  on  cross  bill  reversed, 

Brantley  &  Bennett  Alexander  &  Hitch ^  and  Spencer  R, 
Atkinson^  for  plaintiff. 

Erwin^  Du  Bignon^  Chisholm  &  Clay  and  Wm.  B,  Stevens ^ 
for  defendant.  

« 

Brady 

V. 

Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 

{Supreme  Court  of  Nebraska^  Nov,  9,  i8gg,) 
Accident  at  Crossing  —  Contributory   Negligence.* — Where  con- 
tributory negligence  was  the   proximate  cause  of  personal  injury, 
there  can  be  no  recovery  of  damages. 

Negligence — Question   for  Court.— Where   there  is  no  conflict  in 
the  evidence,  and  but  one  reasonable  inference  can  be  drawn  from 
the  facts,  the  question  of  negligence  is  for  the  court. 
'  (Syllabus  by  the  Court.) 

Error  by  plaintiff  to  Madison  county  district  court. 
Affirmed, 

Robert  Sony  Wigton  &  Whit  ham  ^  for  plaintiff  in  error. 

John  B .  Barnes y  Thomas  Wilson^  and  L.  K,  LusCy  for  de- 
fendant in  error. 

Norvai^,  J.,  in  delivering  the  opinion  of  the  court,  said: 
** James  Brady,  on  December  5,  1891,  was  run  over  and 
killed  by  one  of  defendant's  trains  in  the  city  of  Norfolk. 
This  action  was  instituted  by  the  administratrix  of  his  estate 
to  recover  damage  for  his  death.  The  only  question  pre- 
sented is  whether,  under  the  evidence,  the  court  erred  in 
directing  a  verdict  for  the  defendant.  We  do  not  think  it 
did.  The  record  discloses  that  the  deceased  and  his  son,  on 
the  afternoon  of  the  date  named,  were  engaged  in  hauling 
hay,  and  while  crossing  the  track  of  the  defendant  the  acci- 
dent occurred ;  that,  after  the  wagon  loaded  with  hay  had 
crossed  the  track,  the  deceased  either  jumped  or  fell  off  the 
wagon,  and  was   run  over  by  one  of   defendant's   passenger 

*See   McCanna  v.  New   England  R.    Co.,  11  Am.  &  Eng.   R.  Cas., 
N.  S.,  485,  and  notey  489  et  seq. 
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trains;  that  deceased,  for  a  distance  of  several  hundred  feet, 
had  an  unobstructed  view  of  the  railroad  track  and  approach- 
ing train,  but  did  not  stop,  but  crossed  without  stopping  to 
look  or  listen  for  the  train.  This  constituted  contributory 
negligence  such  as  to  prevent  a  recovery.  Railway  Co.  v, 
Talbot,  48  Neb.  627,  67  N.  W.  599  ;  Guthrie  v.  Railway  Co., 
51  Neb.  746,  71  N.  W.  722  ;  Railroad  Co.  v.  Pollard,  53  Neb. 
730,  74  N.  W.  331.  The  evidence  adduced  established 
beyond  controversy  that  the  railroad  company  was  not 
guilty  of  negligence,  and  that  the  engineer,  as  soon  as  he 
discovered  the  danger,  put  on  the  air  brakes,  and  reversed 
his  engine ;  in  fact  did  everything  within  his  power  to  avoid 
the  accident.  Under  the  circumstances  it  was  not  error  to 
direct  a  verdict  for  the  defendant.** 


HUTCHERSON 

Louisville  &  N.  R.  Co. 

( Court  of  Appeals  of  Kentucky^  Oct.  12^  i8gg, ) 

Peremptory  Instructions. — Where  there  is  evidence  tending  to 
establish  the  matter  in  issue,  a  peremptory  instruction  against 
plaintiff  should  not  be  granted,  although  the  judge  is  of  the  opinion 
that,  if  the  jury  should  find  for  defendant,  he  would  sustain  a 
motion  for  a  new  trial. 

Street  Crossings — Flagmen.* — It  depends  upon  circumstances 
whether  or  not  it  is  negligence  on  the  part  of  a  railroad  company  to 
fail  to  keep  a  flagman  at  a  point  where  its  track  is  intersected  by  a 
city  street. 

Evidence  of  Similar  Acts  of  Negligence.f  — The  fact  that  those  in 
charge  of  other  trains  approaching  the  crossing  had  failed  to  give 
signals  would  not  be  admissible  as  evidence  tending  to  show  that 
those  in  charge  of  the  train  alleged  to  have  caused  plaintiff's  injury 
failed  to  give  signals  of  its  approach. 

*As  to  Watchmen  at  Crossings,  see  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v,  Magee  (Tex.),  15  Am.  &  Bng.  R.  Cas.,  N.  S.,  186,  and 
note  J  p.  191. 

fSee  Central  of  Georgia  Ry.  Co.  v,  Ross  (6a.),  14  Am.  &  Eng.  R 
Cas.,  N.  S.,  12  ;  Agulino  v.  New  York,  etc.,  R.  Co.  (R.  L),  14  Am. 
&  Kng.  R.  Cas.,  N.  S.,  314,  and  note^  p.  321. 
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Appeal  by  plaintiff  from  Jefferson  county  circuit  court, 
law  and  equity  division.     /Reversed. 

Simraily  Bodley  &  Doolan  and  Simrall  &  Doolan,  for 
appellant. 

Lyttleton  Cooke  and  Edward  IV.  Hines^  for  appellee. 


Atchison,  T.  &  S.  F.  R.  Co. 

V, 

WlLLEY. 
{Supreme  Court  of  Kansas ,  Oct.  7,  i8gg.) 

Crossings— Slop,  Look,  and -Listen — Question  of  Law.* — When  a 
traveler  on  a  country  hig-hway  comes  to  a  railway  crossing  with 
which  he  is  familiar,  knowing-  that  a  train  is  about  due  at  that  point 
and  liable  to  pass  at  any  time,  it  becomes  his  duty,  as  an  act  of 
ordinary  prudence,  to  look  and  listen  for  its  approach ;  and  if  the 
sense  of  sight  is  unavailing,  because  of  obstructions  to  the  view, 
and  the  sense  of  hearing  unavailing,  because  of  preventing  noises, 
it  becomes  his  duty,  as  a  further  act  of  ordinary  prudence,  to  stop, 
in  order  to  better  enable  him  to  look  and  listen  before  entering  upon 
the  crossing  ;  and  in  such  case,  if  by  stopping  he  can  see  or  hear 
the  approaching  train,  but  fails  to  do  so,  his  negligence  in  such 
respect  should  be  declared  as  matter  of  law,  and  not  left  to  the  deter- 
mination of  the  jury  as  a  question  of  fact. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Sumner  county  district  court. 
Reversed. 

A.  A.  Hurd,  O.  *J.  Woody  and  W.  LUtlefield^  for  plaintiff 
in  error. 

George  &  Schwintiy  for  defendant  in  error. 


Artenberry 
Southern  Ry.  Co. 

{Supreme  Court  of  Tennessee^  Sept.  ^7,  i8gg.) 
Evidence— Sufficiency   of  Demurrer.— It   is   not  essential  that   a 
demurrer  to  evidence  should  set  out  and  specify  in  what  particulars 
the  evidence  is  insufficient  to  warrant  a  judgment. 

*See  generally  Ritzman  v.  Philadelphia  &  R.  R.  Co.,  12  Am.  & 
Eng.  R.  Cas.,  N.  S.,  444,  and  extensive  notey  444  et  seq. 


8*8  CROSSINGS  Vol  XV 

(N9) 

Abstracts 

Death  at  Crossing— Statutory  Action— Contributory  Negligence- 
Mitigation  of  Damages.*— In  an  action  under  the  statute  of  Ten- 
nessee for  wrongful  death  at  a  railroad '  crossinf;';',  caused  by  a  colli- 
sion between  defendant's  train  and  plaintiff's  wag-on,  contributory 
neglig-ence  on  the  part  of  deceased  does  not  necessarily  bar  a  recovery, 
even  where  it  is  the  direct  and  proximate  cause  of  his  death,  as  the 
damages  recoverable  may  be  only  mitigated  thereby. 

Same — Same — Effactof  Compliance  with  Statutory  Requirements.* 
— But  where  it  appears  in  such  an  action  that  defendant  complied 
with  all  the  statutory  requirements,  using  all  '^possible  means"  to 
avoid  the  accident,  there  can  be  no  recovery. 

Appeal  by  plaintiff  from  Greene  county  circuit  court. 
Affirmed, 

J,.C,  Parky  for  appellant. 
Shoun  &  Susongy  for  appellee. 

Caldwell,  J.»  in  delivering  the  opinion  of  the  court,  said  : 
**At  the  time  of  the  collision  in  which  the  deceased  lost 
his  life,  he  was  driving^  a  spike  team,  consisting  of  a 
mule  and  a  yoke  of  oxen,  over  the  defendant's  track  at  a 
public  crossing  near  the  corporate  line  of  the  town  of  Green- 
ville. He  had  started  from  the  town  to  his  home  in  the 
country ;  and  when  one  of  the  defendant's  incoming  trains 
sounded  its  whistle  at  the  railepost,  a  few  hundred  yards 
from  the  crossing,  he,  being  about  40  or  50  yards  from  the 
crossing,  rose  to  his  feet  in  the  wagon  and  whipped  his  team 
vigorously,  with  a  view  of  crossing  the  tr^ck  before  the  train 
should  reach  that  point.  Two  or  three  bystanders  called  to 
him  and  urged  him  not  to  make  the  hazardous  effort.  He 
gave  no  heed  to  the  friendly  warning,  but  seemed  to  urge 
his  team  the  more ;  and  when  the  team  had  passed  over,  and 
the  wagon  was  on  the  track,  the  engine  collided  with  the 
wagon  and  knocked  the  deceased  about  50  feet  away,  and 
caused  his  immediate  death.  These  facts  show  great  reck- 
lessness on  the  part  of  the  plaintiff's  husband,  and  fully 
justify  the  circuit  judge's  opinion  that  his  negligence  *was  the 
direct  and  proximate  cause'  of  his  death.  They  do  not, 
however,   justify   the   conclusion   that   the   plaintiff  has  no 

♦See  Little  Rock,  etc.,  Ry.  Co.  v.  Smith,  13  Am.  &  Eng.  R.  Cas  , 
N.  S.,  699,  2Ln^  foot-note^  and  notes,  701  et  seq. 
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ground  of  recovery.  Statutory  actions,  such  as  this  is,  are 
not  barred  by  the  negligence  of  the  injured  party.  The 
damages  otherwise  recoverable  are  only  mitigated  thereby. 
Railway  Co.  v,  Foster,  88  Tenn.  672,  13  S.  W.  694,  and  14 
S.  W.  428;  Patton  v.  Railway  Co.,  89  Tenn.  370,  15  S.  W. 
919. '* 


OVERTOOM 

V. 

Chicago  &  E.  I.  R.  Co. 

(Supreme  Court  of  Illinois,  OcL  /j,  /<?99.) 

Accidents  at  Crossing — Excessive  Speed — Ordinance  Limiting 
Speed— Evidence.* — In  an  action  for  wrongful  death,  alleged  to 
have  been  caused  by  running  defendant's  train  at  an  excessive  rate 
of  speed  over  a  street  crossing,  it  was  error  to  refuse  to  admit 
evidence  to  show  that  the  crossing  was  in  a  populous  part  of  the 
city,  and  was  constantly  traveled  over  by  large  numbers  of  people, 
as  whether  a  certain  rate  of  speed  is  excessive  may  depend  upon 
circumstances;  even  where  there  is  a  city  ordinance  limiting  the 
speed  of  railroad  trains. 

Same— Same — Same. — In  such  action,  it  was  error  to  strike  out 
the  testimony  of  witnesses  as  to  the  speed  of  the  train,  although 
they  were  only  able  to  testify  that  it  was  very  fast. 

Same— Same — Same. — In  such  action,  there  being  evidence  tend- 
ing to  prove  that  when  deceased  was  struck  by  the  engine  he  was 
thrown  "as  high  as  the  trolley  wire,'*  it  was  error  to  refuse  to  allow 
plaintiff  to  prove  the  height  of  such  wire,  as  such  evidence  would 
have  tended  to  prove  that  the  speed  of  the  train  was  excessive,  as 
alleged. 

Same— Gates— Evidence.! — In  such  action,  it  was  error  to  refuse 
to  admit  evidence  to  show  whether  or  not  the  crossing  gates  were 
up  or  down  at  a  certain  time,  as  such  evidence  was  pertinent  in 
determining  the  question  of  the  alleged  contributory  negligence  of 
deceased. 

Impeachment  of  Witness — Stenographic  Notes.— Where  the 
written  and  signed  testimony  of  a  witness,   given  at   the  coroner's 

*As  to  speed  in  excess  of  ordinance,  see  note,  18  Am.  &  Eng.  R. 
Cas.,  N.  S.,  428. 

f  As  to  closed  gates  at  crossings,  see  note,  15  Am.  &  Eng.  R. 
Cas.,  N.  S.,  6. 

15  (N  s)  A  A  B  R  Cas— 54 
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inquest,  as  required  by  statute  can  be  used  to  impeach  him,  short- 
hand notes  of  such  testimony  cannot  be  used  for  such  purpose. 
'  Testimony — Honest  Mistakes. — The  jury  are  not  authorized  to 
disregard  the  entire  testimony  of  a  witness,  whether  corroborated 
or  not,  merely  because  he  testifies  falsely  upon  some  matter  in- 
quired about,  from  forg-etf ulness  or  honest  mistake. 

Appeal  by   plaintiff  from  First   district   appellate   court . 
Reversed, 

Chester  Firebaughy  for  appellant. 

W,  H,  Lyford  and  5.  A,  Lynde^  for  appellee. 


George 
Washington  County  R.  Co. 

{Supreme  Judicial  Court  of  Maine,  July  22,  i8gg,) 

Laborers  for  Subcontractors— Wages— Liability  of  Railroad. — The 
statute  (Rev.  St.  c.  51,  §  141),  authorizing-  laborers  employed  by 
contractors  in  building-  a  railroad  to  maintain  an  action  ag-ainst  the 
railroad  company  for  unpaid  wages,  includes  laborers  employed  by 
subcontractors. 

Notice  of  Nonpayment. — Though  such  laborers  are  to  be  paid 
monthly  by  the  contractors  employing  them,  they  are  not  required 
by  the  statute  to  notify  the  railroad  company  of  the  nonpayment  of 
each  month's  wages  within  20  days  after  the  end  of  the  month.  It 
is  sufficient  if  the  notice  be  given  within  20  days  after  the  comple- 
tion of  their  labor  under  their  employment. 

(Official.) 

Agreed  statement  from  Washington  county  supreme  judi- 
cial court.     Judgment  for  the  plaintiff. 

E,  C.  Ryder y  for  plaintiff. 

IV.  R,  Pattangally  for  defendant. 
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Beck 
PennsyIpVAnia  R.  Co. 

(Court  of  Errors  and  Appeals  of  New  Jersey^  June  /p,  iSgg.) 
Master  and  Servant— Relief  Fund— Release  of  Claim. *~In  an  ac- 
tion to  recover  damages  from  a  railroad  company  for  an  injury  re- 
ceived while  the  plaintiff  was  in  its  employ,  it  was  proved  by  the 
company  that  it, and  some  of  its  employees  had  established  a  relief 
fund,  under  regulations  requiring  the  members  to  contribute  certain 
sums  out  of  their  wages,  and  requiring  the  company  to  take  charge 
of  the  fund,  to  manage  it  at  its  own  expense,  and  out  of  it  to  make 
payment  of  certain  specified  benefits  to  sick  or  injured  members,  or, 
in  case  of  the  death  of  a  member,  to  a  beneficiary  named  by  him, 
and,  in  case  the  fund  was  insufficient  to  make  such  payments,  to 
supply  the  deficiency,  and  that  plaintiff  had  become  a  member,  and 
in  his  application  had  agreed  that  the  acceptance  of  benefits  from 
the  fund  for  injury  or  death  should  operate  as  a  release  of  all  claims 
for  damages  against  the  company  arising  from  such  injury  or  death, 
and  that,  after  the  injury  for  which  the  action  was  brought,  plain- 
tifiF  accepted  such  benefits.  The  trial  judge,  on  motion  in  behalf  of 
the  plaintiff,  overruled  and  excluded  this  evidence.  Held  error, 
because  the  transaction  created  a  contract  between  the  company 
and  its  employee  which  was  not  against  public  policy,  nor  lacking 
in  mutuality  or  consideration,  nor  beyond  the  power  of  the  company 
to  make ;  nor  was  it  an  insurance  contract,  withiu  the  meaning  of 
our  insurance  law.  It  therefore  furnished  a  complete  defense  to  the 
action. 
(Syllabus  by  the  Court.) 

Error  by  defendant  to  supreme  court.     Reversed. 
James  B.  Vredenburgh^  for  plaintiff  in  error. 
William  H,  Speer ^  Jr,^  for  defendant  in  error. 

Magie,  C.  J.,  in  delivering  the  opinion  of  the  court,  said : 
**  A  contract  by  which  an  employee  permits  such  an  employer 
\o  create  a  fund  in  part  out  of  his  wages,  supplemented  by  a 
contribution  by  the  employer,  when  necessary,  out  of  which 
relief  for  sick  and  injured  employees  is  provided,  and  by  which 
the  employer  undertakes  to  manage  the  fund  and  furnish 
the  agreed -on  relief,  is,  in  my  judgment,  within  the  implied 


*See  Maine  v.   Chicago,  B.   &  Q.  K.  Co.  (Iowa),  9  Am.   A  E;ng.  R. 
Cas.,  N.  S.,  299  and  notes,  p.  307. 
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powers  of  the  employer,  if  a  corporation.  On  the  part  of 
the  employer,  such  a  scheme  may  be  deemed  likely  to 
increase  the  efficiencj'^  of  the  force  it  employs;  and,  on  the 
part  of  the  employee,  it  may  tend  to  relieve  from  anxiety  as 
to  support  if  injured  by  any  of  the  many  dangers  to  which 
he  is  daily  and  hourly  exposed.  As  incidental  to  the  con- 
tract of  employment  and  compensation,  therefore,  it  is  not 
ultra  vires.  The  contract  which  is  under  consideration,  and 
other  contracts  of  similar  terms,  have  been  sustained  against 
similar  objections  upon  grounds  substantially  like  those 
above  expressed.  This  has  been  done  in  the  federal  courts 
(Owens  V,  Railroad  Co.,  35  Fed.  715;  State  v,  Baltimore  & 
O.  R.  Co.,  36  Fed.  655;  Otis  v,  Pennsylvania  Co.,  71  Fed. 
136;  Vickers  v.  Railroad  Co.,  Id,  139),  in  Maryland  (Fuller 
V.  Association,  67  Md.  433,  10  Atl.  237),  in  Pennsylvania 
(Johnson  v.  Railrqad  Co.,  163  Pa.  St.  127,29  Atl.  854; 
Ringlez/.  Railroad  Co.,  164  Pa.  St.  533,30  Atl,  492),  in 
Iowa  (Donald  v.  Railway  Co.,  61  N.  W.  971),  in  Indiana 
(lyease  v.  Pennsylvania  Co.,  10  Ind.  App.  47,  37  N.  E.  423 ; 
Railway  Co.  v.  Moore,  53  N.  E.  290),  in  Illinois  (Eckman 
V.  Railroad  Co.,  48  N.  E.  496),  9  Am.  &  Eng.  R.  Cas.,  N. 
S.,  308,  in  Nebraska  (Railroad  Co.  z'.  Bell,  44  Neb.  44.  62 
N.  W.  314),  and  in  Ohio  (Railway  Co.  v.  Cox,  55  Ohio  St. 
497 ,  45  N.  E.  641 ) .  The  contrary  view,  expressed  in  Indiana 
in  Railway  Co.  v.  Montgomery,  49  N.  E.  582,  was  expressly 
disapproved  in  Railway  Co.  v,  Moore,  ubi  supra.  A  similar 
view  expressed  by  a  federal  court  in  Miller  v.  Railway  Co., 
65  Fed.  305,  was,  spoken  of  with  disapproval  in  Vickers  v. 
Railroad  Co.,  ubi  supra,  and  in  the  United  States  circuit 
court  of  appeals,  when  the  case  was  before  it  on  appeal.  22 
C.  C.  A.  264,76  Fed.  439." 
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ABANDONMENT  OF   RIGHT   CONTRIBUTORY  NBGU- 
OP  WAY.  GBNOB. 

See  Right  of  Way,  ,  See  Fires. 


ACTIONS. 

Action  against  railroad  com- 
missioners is  not  action 
against  state,  390. 

ADMISSIONS. 

Payment  by  company  for  other 
property  destroyed  by  fire  as 
admission  of  negligence,  518. 

ALIENATION  OP    FRAN- 
CHISE. 

See  Ultra  Vires, 

AMENDMENTS. 
See  Charters. 

APPLIANCES. 
See  Fires, 

BRIDGES. 

Using  defective  bridge  at  cross- 
ing is  not  contributory  negli- 
gence, 205. 

CHARTERS. 

Consent  of  stockholders  to 
amendment  of,  345. 

CHILDREN. 

Evidence  of  number  and  ages 
of,  in  action  by  wife  for  death 
of  husband,  759. 

Measure  of  damages  for  death 
by  wrongful  act,  734. 

CITIZENSHIP. 
See  Railroads. 

COMPETING  LINES. 
See  Railroads. 

CONTRACTS. 
See  Ultra  Vires 


Stocky  Injuries  to. 

Crossing  where  safety  gates  are 
closed,  6. 

Effect  of,  in  case  of  fire,  where 
statute  makes  railroad  in- 
surer, 498. 

Using  defective  bridge  at  cross- 
ing is  not,  205. 

CORPORATIONS. 

Implied  powers  as  to  contracts 
of  suretyship  and  guaranty, 
374. 

CROSSINGS. 

Contributory  negligence  in 

crossing  where  gates  are 

closed,  6. 
Contributory   negligence   in 

using  defective  bridge  at 

crossing,  205. 

Signals. 

Constitutionality  of    statutes 

requiring,  179. 
Failure  to  give  signals,  164. 
Statutory  signals  as  measure 

of  company's  duty,  173. 
Sufficiency  of,  a  question  for 

jury,  174. 
Where    highway  passes  over 

or  under  track,  185. 

Watchmen. 

Duty  to  have,  in  the  absence 
of  statute,  191. 

DAMAGES. 

Danger  from  fire  as  element  of, 
in  eminent  domain  proceed- 
ings, 519. 

Evidence  of  value  of  trees  de- 
stroyed by  fire,  519. 

Measure  of  damages  for  child's 
death,  734. 
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"DAMAGrES— Continued. 

Shame  and  mortification  caused 
by  personal  injuries  as  an 
element  of,  804. 

Special  damag'es  must  be  ex- 
pressly pleaded,  803. 

DEATH    BY    WRONGFUL 
ACT. 

Evidence  of  number  and  ages  of 
children,  in  action  by  wife, 
759. 

Measure  of  damages  for  child's 
death,  734. 

DEOIiABATIONS. 

See  Res  Gestce, 

Declarations  of  sufiFering  as  evi- 
dence, 122. 

DOGS. 

Liability  for  killing,  577. 

EJECTMENT. 

Averments  of  complaint,  410. 

Ec^uitable  restraint,  413. 

Injunction  to  restrain  proceed- 
ings in,  413. 

Notice  to  quit  essential,  410. 

Recovery  of  lands  seized  by  rail- 
road, 409. 

Waiver  of  right,  412. 

EMINENT  DOMAIN. 
Compensation. 

Injunction  where  payment  of 
award  is  refused,  834. 

Payment  a  prerequisite,  830. 

What  is  sufficient  compliance 
with  constitutional  require- 
ment for  payment  •f  com- 
pensation, 833. 

What  is  sufficient  compliance 
with  constitutional  require- 
ment where  prepayment  is 
not  expressly  required,  833. 
Danger  from  fire  as  element  of 

damages,  519. 

Injunction  against   Entry  before 

Payment  of  Award. 

Entry  must  be  permanent,  836. 
Foreign    line    using    line    by 

consent  of  another  company, 

836. 


EMINENT  DOMAIN— 0?«/'^. 

Where  award  has  not  been 
paid  and  other  remedies  are 
exhausted,  835. 

Where  entry  is  under  misap- 
prehension of  municipal  au- 
thority, 836. 

Where  payment  of  damages 
is  refused  or  neglected,  834. 

EVIDENCE. 

See  Fires. 

Declarations  of  suffering,  122. 
Evidence  of  number  and  ages  of 

surviving  children,  in   action 

by  wife  for  death  of  husband, 

759. 
Mortality  tables  as,   in    action 

for  permanent  injuries,  793. 

Payment  by  company  for  other 
property  destroyed  by  fire  as 
admission  of  negligence,  518. 

Presumption  of  negligence  from 
fact  of  fire. 

See  Fires. 

FEDERAL  JURISDICTION. 

Incorporation  of  railroad  in 
another  state  as  affecting,  374. 

FENCES. 

Duty  of  landowner  to  notify 
company  of  deficiency  in 
fence,  568. 

Gate  is  part  of  fence,  569. 

FIRES. 

Appliances,  Duty  of  Company  as 
to. 

General  rule,  509. 
Most  improved  appliances,  511. 
Need  not  buy  all  patents,  512. 
Preventing     escape    of     fire 
absolutely,  510. 

Combustibles  on   Right  of  Way. 

509. 

Dry  grass,  509. 

Company  not  liable  when  free 
from  negligence,  497. 

Company's  liability  as  ware- 
houseman, 498. 
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FIKBS —  Continued. 
Contributory  Negligence. 

Combustibles    near    right    of 

way,  513, 
Failure   to  attempt   to   extin- 
guish fire,  514. 
PlaintifiF's      duty      to      guard 
against  fires,  generally,  513. 
Stacking  grain  and  hay  near 
track  a    question    for  jury, 
513. 
Danger  from  fire  as  element  of 
damages    in  eminent    domain 
proceedings,  519. 
Degree  of  care  required  of  com- 
pany, generally,  509. 

Duty  as  to  Fuel  Used. 

Fuel  in  common  use,  513. 
Wood  used  as  fuel,  513. 

Evidence. 

Origin  of  fire,  518. 
Other  fires,  518. 
Value  of  trees  destroyed   by 
fire,  519. 

Insurance. 

Inability  to  procure,  as  affect- 
ing company's  liability,  557. 

Intervening  Cause. 

Burning  oil  in  stream,  508. 
Fire  breaking  out  afresh,  508. 
Wind  an    intervening   cause, 

506. 
Wind    not      an      intervening 

cause,  507. 
Wind      not      an     intervening 

cause  is  question  for  jury, 

508. 
Payment  for  other  property  as 
admission  of  negligence,  518. 

Personal  Injuries. 

Company's  liability,  498. 
Injury  caused   by   attempt  to 
extinguish  fire,  499. 

Presumption  of  Negligence. 
Constitutionality    of    statutes 

making    occurrence   of  fire 

presumptive     evidence     of 

negligence,  518. 
Particular    fact    constituting 

negligence      need      not     be 

proved,  517. 
Presumption  arises,  515. 
Presumption    does  not  arise, 

517. 


TlREB^Continued, 

Proximate  Cause. 

Question  for  jury,  501. 

Question  of  law,  504. 

Test,  500. 

Where    fire  spreads    to  other 

property,  499. 
Where  injury  is  received  while 

attempting    to      extinguish 

fire,  499. 
Statutes    affecting     company's 

liability  construed,  499. 
Statute  Making  Railroad  Insurer. 

Constitutionality,  498. 
Effect  of  contributory   negli- 
gence under,  498. 
Subrogation  of  insurer,  519. 

FOREIGN    CORPORATIONS" 

Service  of  process  on  agent  of, 


452. 

FRANCHISE. 

See  Ultra  Vires. 

GATES. 
Contributory  negligence  in 

crossing   where    safety  gates 

are  closed,  6. 
Duty  of  company  to  make  gates, 

bars  and  crossings  for  land- 
owners, 567. 
Duty     of     landowner    to    give 

notice  of  open  gates,  568. 
Gate  is  part  of  fence,  569. 
Liability    of     company    where 

landowner  leaves  gate  open, 

568. 

GUARANTY. 

See  Corporations, 

INJUNCTIONS. 
See  Ejectment, 

Eminent  Domain, 

INSURANCE. 
See  Fires, 
Subrogation  of  insurer,  557. 

INTERVENING  CAUSE. 
See  Fires, 

LEASES. 

See  Ultra  Vires, 
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MBASURE  OF  DAMAGES. 
See  Damages, 

MORTALITY  TABLES. 

See  Evidence. 

MORTGAGES. 

After-acquired  property,  294. 
Priority,  294. 

NEGLIGENCE. 

Company  not  liable  for  damage 
by  fire  when  free  from  negli- 
gence, 497. 

Presumption  of. 

See  Fires, 

NOTICE. 

See  Ejectment, 

PERSONAL  INJURIES. 
See  Fires, 

PLEADING. 

Averments  of  complaint  in 
action  of  ejectment,  410. 

Special  damages  must  be  ex- 
pressly pleaded,  803. 

PREFERENTIAL  CLAIMS. 
See  Receivers, 

PRESUMPTION    OF    NEGLI- 
GENCE. 

See  Fires, 

QUANTUM  MERUIT. 
See  Ultra  Vires, 

RAILROADS. 

Citizenship,  373. 
Competing  Lines. 

Lines  need  not  be  parallel,  476. 

Incorporation  in  another  state 
as  affecting  federal  jurisdic- 
tion, 374. 

Liability  for  injury  to  land 
from  spread  of  embankment 
beyond  right  of  way,  674. 

RAILROAD    COMMISSION- 
ERS. 

Action  against  commissioners  is 
not  action  against  state,  390. 


RECEIVERS. 

Priority  of  claims  incurred 
before  receivership,  336. 

RES  GEST^. 

Complaints  as  part  of,  588. 
Declarations  of  injured  person, 
588. 

RIGHT  OF  WAY. 

Abandonment. 

Effect,  815. 

What  constitutes,  813. 

SERVICE  OF  PROCESS. 

Agents  of  foreign  corporations 

452. 

SIGNALS. 

See  Crossings, 

STATUTES. 

Constitutionality  and  effect  of 
statutes  making  railroads  lia- 
ble as  insurers,  498. 

Constitutionality  of  statutes 
making  occurrence  of  fire  pre- 
sumptive evidence  of  negli- 
gence, 517. 

Constitutionalitv  of  statutes 
requiring  signals  at  crossings, 
179. 

Construction  of  statutes  affect- 
ing liability  of  railroads  for 
damage  caused  by  fire,  499. 

STOCK,  INJURIES  TO. 

See  Fences, 

Gates, 

Company  liable  where  stock  in- 
jured is  at  large  in  violation 

of  statute,  563. 
Company  not  liable  where  stock 

injured  is  at  large  in  violation 

of  statute,  563. 
Contributory  negligence  affects 

company's  liability  for  injury 

to,  562. 
Contributory     negligence    does 

not  affect  company's  liability 

for  injury  to,  561. 
Liability    of     company    where 

stock  strays  on  inclosed  track, 

569. 


INDEX  TO  NOTieS 


857 


STOOKHOLDEIBS. 

£^ffecl  of  consent  to  amendment 
of  charter,  345. 

SUBROGATION. 

See  Fires* 

SURETYSHIP. 

See  Corporations. 

ULTRA  VIRES. 

Contract  by  quasi  public  corpo- 
ration for  alienation  of  essen- 
tial franchise,  476. 

Lease  not  authorized  by  charter, 
476. 


ULTRA  VIRES— Off //»«<?</. 

Return  of  consideration  where 
one  party  has  received  bene- 
fits of  ultra  vires  contract,  478. 

Suit  on  quantum  meruit  where 
contract  has  been  executed, 
478. 

WAIVER. 

See  Ejectment. 

WAREHOUSEMAN. 

Company's  liability  as,  in  case 
of  loss  by  fire,  498. 

WATCHMAN. 
See  Crossings, 
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ABANDONMENT   OF  BIGHT 
OP  WAY. 

See  Right  of  Way, 

ABUTTING  OWNERS. 

Elements  of  d  a  m  a  g-  e  for  in- 
jury from  railroad  in  street. 
Chesapeake  Sl    O.   R.    Co.    v. 
Smith  (Ky.),641. 
Enjoining  use  of  street. 
Pennsylvania  Co.  etal,  v.  City 
of  Chicago  ei  al.   (111.),  618. 

ACTIONS. 

Action   in   state    court    against 
receiver  of  federal  court. 
Malottz/.   Shimer   (Ind.),  774. 

Actions  against  federal  receiv- 
ers. 

Stoltz  et  al,  V.  Milwaukee  & 
Lr.  W.  R.  Co.  et  al,  (Wis.), 
820. 

Limitation  of  carrier's  liability 
in  pass  on  which  deceased  was 
travelling  as  affecting  statu- 
tory action  by  widow  and  son 
for  his  wrongful  death. 
Adams  et  al,  v.  Northern  Pac. 
Ry.  Co.  (C.  C.),784. 

No  survival  of  action  for  death 
by  wrongful  act  under  Illinois 
statute. 
Malott  V,   Shimer  (Ind.),  774. 

ADMISSIONS. 
See  Evidence, 

APPEAL. 

Appealable  orders. 
State  ex  rel.   Cass  County  v, 
Missouri  Pac.  Ry.  Co.  (Mo.), 
175. 
Review  of  evidence. 
Atchison,  T.  &  S.  F.  Ry.  Co. 
V,  Conlon    (Kan.  App.),  195. 
Review  of  findings  of  fact. 
Chesapeake  &   O.    Ry.   Co.  v. 
Moats  et  al.  (Ky.) ,  645. 
Review  of  questions  of  fact. 
People  ex  rel.  Loughran  et  al. 


APPEAL— Continued, 

V.   Board  of  Railroad  Com- 
missioners of  State  of  New 
York  (N.  Y.),441. 
Review. 
Judson  V.  Central  Vermont  R. 
Co.  (N.  Y.),  7. 

BICYCLISTS. 

Duty  to  dismount  before  cross- 
ing track,  where  view  is  ob- 
structed. 

Law  V,  Lake  Shore  Sl  M.  S.  R. 
Co.  (Mich.),  95. 

BILLS  OF  LADING. 

See  Carriers  of  Freight, 

BONDS. 

Equity    jurisdiction    of    bill  to 
obtain   cancellation    of  guar- 
anty on. 
Louisville,  N.  A.  &  C.  Ry.  Co. 

V,  Louisville  Trust  Co.  (U. 

S.),345. 
Presumption    of    regularity    of 
guaranty  on. 
Louisville,  N.  A.  &  C.  Ry.  Co. 

V.  Louisville  Trust  Co.  (U. 

S.),345. 
Power  of  railroad  to  guaranty. 
Louisville,  N.  A.  &  C.  Ry.  Co. 

V,   Louisville  Trust  Co.  (U. 

S.),  345. 

Purchaser  of  guarantied  bonds 

with   notice   that  guaranty  is 

irregular  cannot  recover  on  it. 

Louisville,  N.  A.  &  C.  Ry.  Co. 

V.   Louisville  Trust  Co.  (U. 

S. ) ,  345. 
Purchaser  not  required  to  in- 
spect corporate  records  of 
railroad  company  to  see 
whether  guaranty  by  such 
company  of  certain  bonds  was 
authorized  by  stockholders. 
Louisville,  N.  A.  &  C.  Ry.  Co. 

V,   Louisville  Trust  Co.  (U. 

S.),345. 
Validity  of  bonds  issued  in  ex- 
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BONDS—  Continued, 

chatig-e  in  g-ood  faith  to  effect 

reorgan  izatlon. 

Sioux  City,  O.  &  W.  Ry.  Co.  v, 

Manhattan  Trust  Co.  (C.  C. 

A. ) ,  430. 

BRIDGES. 

Kno  w  i  n  g  1  y  usin^  defective 
bridge  at  crossing  as  contribu- 
tory negligence. 
Evans  z/.  Charleston  &  W.  C. 
Ry.  Co.  (Ga,),  200. 
Signals  for  overhead  bridges 
at  crossings. 

Cleveland,  C,  C.  &  St.  L.  R. 
Co.  V.  Halvert  (111.),  180. 

BURDEN  OF  PROOF. 

Absence  of  contributory  negli- 
gence in  action  for  death  by 
wrongful  act. 

Heckle  v.   Southern  Pac.  Co. 
(Cal.),584. 

Burden    of    proving    failure  of 
injured  person  to  exercise  care 
at  crossing  is  on  company. 
Steele  v.   Northern   Pac.  Ry. 
Co.  (Wash.),  129. 

Instructions  as  to  burden  of  prov- 
ing   exercise  of  due  care  by 
person  injured  while  on  track. 
Chicago,    R.    A   Q.   R.   Co.    v, 
Murowski  (111.),  697. 

Negligence. 
Heckle  v.    Southern  Pac.   Co. 
(Cal.),584. 

CARRIERS  OF  FREIGHT. 

Bills  of  Ladifig. 

Liability  of  carrier  for  failure 

todeliver  goods  upon  demand 

of  holder  of  bill. 

Western  &  A.  R.  Co.  v,  Ohio 

Valley   Bkg.  &  Trust   Co. 

(Ga.),  839. 

Parole  evidence. 
McElveen  ei  aL  v.  Southern 
Ry.  Co.  (Ga.),  842. 

Right  of  bona  fide  holder  where 
carrier   changes  destination 
of  shipment. 
Western  &  A.  R.  Co.  v,  Ohio 


CARRIERS    OF     FREIGHT— 
Continued. 

Valley   Bkg.  &  Trust  Co. 
(Ga.),  839. 
Jurisdiction  of  action  to  recover 
excess  of  freight  charges. 
Conn  et  at,   v,  Lrouisville  &  N. 
R.  Co.  (Ky.),^. 

Liability  of  carrier  transferring 

car  over  connecting  lines  for 

condition  of  car. 

Olson    V,   Pennsylvania   &  O. 

Fuel   Co.  et  at.  (Minn.),  837. 

Rates. 

Competition  as  circumstance 
warranting  discrimination 
between  long  and  short 
hauls. 

Louisville  &  N.   R.   Co.    v. 
Commonwealth  (Ky.),  841. 

Railroad  commission  is  proper 
tribunal  for  presenting  claim 
that  competition  requires 
discrimination  in  rates. 
Louisville  &  N.  R.  Co.  v. 
Commonwealth  (Ky.),841. 

CARRIERS  OF  PASSENGER& 

Care  due  in  starting  mixed  train. 
Macon,     D.    8l    S.    R.   Co.   v, 
Moore  <r/ a/.  (Ga.),842. 

Care   to    be    exercised  by  pas- 
senger on  mixed  train. 
Macon,  D.  8l  S.  R.  Co.  v,  Moore 
et  at.  (Ga.),  842. 

Ejection. 

Excessive  verdict. 
Wenz  V,  Savannah,  F.  &  W. 
Ry.  Co.   (Ga.),  844. 

Person  assisting  female  pas- 
senger   to   board   train. 

Macon,   D.   &.    S.  R.   Co.  v, 
Moore  et  at.  (Ga.),  842. 

CERTIORARI. 

Review    of  action    of    railroad 

commissioners    permitting 

abandonment  of  station. 

People  ex  ret.  Loughran  et  at. 

V,  Board  of  Railroad  Com'rs 

of   State  of  New  York   (N. 

Y.).  441. 
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OHABTBBS. 

See  Railroads, 

Whether  refusal  to  ^rant,  pre- 
vents renewal  of  petition. 
In  re  Milford  &  M.  R.  R.  (N. 
H.),818. 

OHIIjDBEN. 

Contributory  neg'ligrence. 
Illinois  Cent.   R.  Co.  v,  Jones 
etaL  (C.  C.  A.),  16. 
Contributory  neglig^ence  of  par- 
ents in  allowing"  children  to  go 
on  track. 

Garner  et  aL   v,  Trumbull  (C. 
C.  A.),  589. 
Damages  for  death  of. 
Louisville    &    N.     R.    Co.   v. 
Creighton   el  aL  (Ky.),713. 
Declarations  of,  as  evidence. 
Atchison,   T.  &  S.  F.  Ry.  Co. 
V.  Potter  (Kan.),  660. 
Duty    to    child    trespassing    on 
track  near  crossing. 
Brague  v.  Northern  Cent.  Ry. 
Co.  (Pa.).  594. 
Evidence  of   brightness  and  in- 
telligence of,  admissible  where 
contributory   negligence  is  an 
issue. 

Atchison,   T.    &  S.  F.  Ry.  Co.« 
V,  Potter  (Kan.),  660. 

OmZBNSHIP. 
See  Jurisdiclion. 

OOMPETING  LINES. 
See  Railroads, 

OOMPBOMI8E. 

Admissibility  in  evidence  of  let- 
ter offering    compromise,    in 
action  for  injuries  to  stock. 
Chicago,    B.   &   Q.    R.    Co.    v. 
Roberts  (Colo.),  572. 

OONNEOTING  OABBIER8. 
See  Carriers  of  Freight, 

CONSOLIDATION. 
See  Railroads, 

OONTBAOTS. 

Breach  of  contract  as  cancelling 
deed  for  grant  of  right  of  way. 
Moseley  et  al,  v,  Chicago,  B.  & 
Q.  R.  Co.  (Neb.),  426. 


OONTBAOTS— C(?«/«»»<?^. 

Ratification. 
Richmond    Union    Pass.    Ry. 
Co.  V.  Richmond,  F.  &  P.  R. 
Co.  (Va.),  206. 
Receiver's  contracts. 
South  Carolina  &  G.  R.  Co.  v, 
Carolina,  C.  G.  &  C.  Ry.  Co. 
(C.  C.  A.),212. 
Remedy  for  breach. 
Moseley  et  al,  v.  Chicago,  B.  & 
Q.  R.  Co.  (Neb.),  426. 

OONTBIBUTOBY  NEGLI- 

GENOE. 

See  Crossings, 

Burden  of  proving,  in  action  for 
death  by  wrongful  act. 
Heckle   v.  Southern   Pac.  Co. 

(Cal.),  584, 
Contributory  negligence  of  boy 
who  drove  over  crossing  with- 
out stopping,  looking,  and  lis- 
tening is  for  jury. 
Illinois  Cent.  R.  Co.  v,  Jones 

etal,  (C.  C.  A.),  16. 
Contributory  negligence  not  a 
defense  to  action  for  loss  by 
fire,  where  statute  requires 
company  to  show  absence  of 
negligence. 
Peter  v,  Chicago  &  W.  M.  Ry. 

Co.  (Mich.),  541. 
Degree  of  care  required  of  chil- 
dren. 
Illinois  Cent.  R.  Co.   v,  Jones 

et  al,  (C.  C.  A.),  16. 
Evidence  of  brightness   and  in- 
telligence of  child  is  admissi- 
ble      where      c  o  n  t  r  i  b  utory 
negligence  is  an  issue. 
Atchison,  T.  &  S.  F.  Ry.  Co. 

V,  Potter  (Kan.).  660. 
Exposure  of  combustibles  near 
track  as. 
Kimball  el  al.  v,  Borden  (Va.), 

519. 
Failure    to    look    and   listen   at 
crossing. 
Conkling  v,  Erie  R.  Co.  (N.  J.), 

61. 
Failure   to   look    and    listen   at 
crossing  relying    upon    auto- 
matic bignal. 
Conkling   v,  Erie  R.   Co.    (N. 

J.),  61. 
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CONTRIBUTORY    NBGLI- 
QENOIl— Continued. 

Failure  to  stop  and  look  before 
crossing'  track. 

Coppuck  V.   Philadelphia,  W. 
&  B.  R.  Co.  (Pa.),  68. 
Failure  to  stop,  look  and  listen 
at  crossing-  not  contributory 
negligence  as  a  matter  of  law. 
Illinois  Cent.   R.  Co.  v.  Jones 
eiaL  [C.  C.  A.),  16. 
Gross    neglig'ence    will    defeat 
recovery    though     defendant 
was  also  ne^zrlig-ent. 
Redson  v.  Michigan  Cent.  R. 
Co.  (Mich.),  687. 
Knowing-ly      using*     defective 
bridge  at  crossing-. 
Evans  v.   Charleston  &  W.  C. 
Ry.  Co.  (Ga.),  200. 
Negligence    and     contributory 
neglig-ence. 

Schweinfurth  z/.  Cleveland,  C, 
C.  &  St.  L.   Ry.  Co.   (Ohio), 
73. 
No  defense,  in  action  for  injury 
to   stock,   if    negligence    was 
proximate  cause. 
Sauls   V.   D.   W.   Alderman  A 
Sons  Co.  (S.  Car.),  558. 
One  injured  at  crossing  where 
he  should  have  seen  train  is 
guilty   of  contributory  negli- 
gence as  matter  of  law. 
Northern  Pac.  R.  Co.  et  aL  v. 
Freeman  et  al.  (U.  S.),  89. 
Parents  allowing  children  to  go 
on  railroad  track. 
Garner  et  al.  v,  Trumbull  (C. 
C.  A.),  589. 

Violation  of  statute  regulating 
speed  as  affecting. 
Schug  V,  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Wis.),  705. 

CREDITORS'  BILLS. 

Rights  of  intervening  creditor 
where  there  is  a  collusion  be- 
tween mortgagor  and  mort- 
gagee. 

Louisville  Trust  Co.  v,  Louis- 
ville, N.  A.  &  C.  Ry.  Co.  et 
aL  (U.  S.),  256. 

CROSS-EXAMINATION. 
See  Witnesses, 


CROSSINGS. 

See   Contributory    Negligence, 

Contributory  Negligence. 

Brady  v.  Chicago,  St.  P.,  M. 
&0.    Ry.  Co.    (Neb.),  845. 

As  a  matter  of  law. 
Northern  Pac.  R.  Co.  et  al, 

V.   Freeman  et  al.  (U.  S.), 
69. 

Boy's  negligence  in  stepping 
before  moving  train  while 
avoiding  an  engine  on  an- 
other track  is  for  jury. 
Steele  v.  Northern  Pac.  Ry. 
Co.  (Wash.),  129. 

Crossing*  before  moving  car. 
Mott  V,  Detroit,  G.  H.  A  M. 
Ry.  Co.  (Mich.),  113. 

Crossing  when  .safety  gates 
are  closed  in  contributory 
negligence  as  a  matter  of 
law. 

Bucklev  V.  Flint  A  P.  M.  R. 
Co.  (Mich.),  1. 

Instructions. 
Mott  V.  Detroit,  G.  H.  A  M. 
Ry.  Co.  (Mich.),  113. 

Knowingly     using     defective 
bridge  over  crossing, 
f^vans  V,   Charleston   A  W. 
C.  Ry.  Co.  (Ga.),  200. 

Mitigation  of  damages. 
Artenberry  v.  Southern  Ry. 
Co.  (Tenn.),  847. 

Question  for  jury. 
Mott   V.  Detroit,  G.  H.  &  M. 
Ry.  Co.  (Mich.),  113. 

Crossing  of  Railroads. 

Contract  between  railroad  and 
electric  line  for  maintenance 
of  gates  and  flagmen  at 
crossing  as  affected  by  stat- 
ute of  frauds. 
Richmond  Union   Pass.  Ry. 

Co.    V,  Richmond,  F.  A  P. 

R.  Co.  (Va.),  206. 

Contract  between  railroad  and 
electric     road     for    mainte- 
nance   for  gates  and  watch- 
men. 
Richmond  Union   Pass.  Ry. 

Co.  V,   Richmond,  F.  A  P. 

R.  Co.  (Va.),  206. 
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OBjOSSINQB— Continued. 

Judicial  notice  of  advantage 
to  railroad  and  electric  line 
crossing    it    of    gates    and 
watchmen. 
Richmond   Union  Pass.  Rj. 

Co.  V.  Richmond,   P.  &  P. 

R.  Co.  (Va.),206. 

Farm  Crossings. 

Reciprocal  duty  of  landowner 
and  company. 

Atchison,  T.  &  S.  P.  Ry.  Co. 
V.  Conlon  (Kan.  App.), 
195. 
Rights  of  landowner. 
Atchison,  T.  &S.  P.  Ry.  Co. 
V.  Conlon  (Kan.  App.), 
195. 

Flagmen. 

Hutcherson  v.  Louisville  & 
N.  R.  Co.  (Ky.),846. 

Duty  to  have. 

Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v,  Magee  (Tex.), 
186. 

Frightening  Horses. 

Duty  of  company    to    person 
approaching  crossing. 
Walters  v,   Chicago,   M.  & 
St.  P.  Ry.  Co.  (Wis.),  606. 

Pailure  to  look  for  moving 
cars  before  driving  to  cros- 
sing. 

Walters   v,    Chicago,   M.  & 

St.  P.  Ry.  Co.  (Wis.),  606. 

Giving  of    statutory    signals 

frightening  horses. 

Louisville  &  N.   R.   Co.   v. 

Smith  (Ky.),613. 

Usual  movements  of  trains 
does  not  render  company 
liable. 

Walters  v,  Chicago,  M.  & 
St.  P.   R.  Co.    (Wis.),  606. 

Licensees. 

Company^s  duty  to. 

Devoe  v.  New  York,  O.  &  W. 
Ry.  Co.  (N.  J.),  124. 
Lookout    must    be    kept    while 
switching  cars  at  crossing  in 
populous  city. 

Steele  v.  Northern  Pac.  Ry. 
Co.  (Wash.),  129. 


OROSSINQS—  Continued. 

No  recovery  where  company  has 
complied  with  all  of  the  statu- 
tory requirements. 
Artenberry   v.    Southern   Ry. 
Co.  (Tenn.),  847. 
Ordinance  limiting  speed  admis- 
sible in  evidence. 
Overtoom  v.  Chicago  &  K.   I. 
R.  Co.  (111.),  849. 

Private  Crossings. 

Care  due   from  company    at. 
Southern  Ry.  Co.  v.  Barbour 
(Ky.),192. 

Signals. 

Applicability  of  rule  requir- 
ing, to  case  of  frightened 
teams. 

Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.    Magee    (Tex.), 
186. 
Character  of  signals  required. 
Tessmer  v.  New  York,  N.  H. 
&H.  R.  Co.   iConn.),   164. 
Construction  of  statute. 
State  ex  rei.  Cass  County  v. 
Missouri    Pac.     Ry.     C6. 
(Mo.),  175. 
Constutionality  of  statute  pro- 
viding penalty  for  failure  to 
give. 

State  ex  rel.  Cass  County  v. 
Missouri     Pac.     Ry.     Co. 
(Mo.),  175. 
Duty  where  signals  frighten 
horses. 

Louisville  &   N.    R.   Co.  v. 
Smith  (Ky.),613. 
Failure  to  give. 

Faust  V.  Philadelphia  &  R. 
Ry.  Co.  (Pa.).  146. 
Failure  to  look  and  listen  at 
crossing,  relying  upon  auto- 
matic signal. 

Conkling    v.    Krie    R.    Co. 
(N.  J.),  61. 
Instructions  as  to  effect  of  fail- 
ure to  give. 

S  c  h  w  e  i  n  f urth    v.    Cleve- 
land,  C.  C.  &  St.   L.  Ry. 
Co.  (Ohio),  73. 
Liability  of  company  for  fail- 
ure of  servant  to  give. 
State  ex  rel.  Cass    County 
V.  Missouri  Pac.  Ry.  Co. 
(Mo.),  175. 
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OHOaaiNOa— Continued, 

Overhead  bridges. 
Cleveland,  C,  C.  &  St.  L.  R. 
Co.  V,  Halvert  (111.),  180. 
Whether  failure    lo    give,    is 
proximate  cause  is  question 
for  jury. 

Schaidler   v.   Chicago  &  N. 
W.  Ry.  Co.  (Wis.),  105. 
Whether  failure  to  give,  was 
proximate  cause  of  accident 
is  question  for  jury. 
Missouri,   K.    &   T.  Ry.  Co. 
of  Texas  v.  Magee  (Tex.), 
186. 

Stop,  Look  and  Listen. 

Burden  of  proof. . 
Steele  v.  Northern  Pac.  Ry. 
Co.  (Wash.),  129. 
Contributory     negligence     of 
boy  driving  who  failed  to, 
is  for  jury. 

Illinois  Cent.  R.  Co.  v,  Jones 
elal,  (C.  C.  A.),  16. 

Duty  of  bicyclist  to  dismount 
before  crossing  where  view 
is  obstructed. 

Law  V.  Lake  Shore  &  M.  S. 
R.  Co.  (Mich.),  95. 
Duty  to  look  and  listen. 
Conkling  v,  Erie  R.  Co.   (N. 
J.),  61. 
Failure  to,  as  affecting  recov- 
ery. 

Hearn  v.  New  York,  P.  &  N. 
R.  Co.  (Md.),  54. 
Failure   to  stop  and  look   as 
contributory  negligence. 
Coppuck  7f.  Philadelphia,  W. 
&  B.  R.  Co.  (Pa.),  68. 
Failure  to  look   and  listen  at 
crossing  relying  upon  auto- 
matic signal. 

Conkling  v,  Erie  R.  Co.  (N. 
J.),  61. 

Failure  to  look  and  listen  is 
contributory  negligence. 
Conkling  v,   Erie  R.  Co.  (N. 
J.),  61. 

Failure  to,    not    contributory 
negligence  as  matter  of  law. 
Illinois  Cent.  R.  Co.  v.  Jones 
etal.  (C.  C.  A.),  16. 

Infallibility  of  sight  and  hear- 
ing not  required. 


OBOSSINGS—  Continued. 

Steele  v.  Northern  Pac.   Ry- 

Co.  (Wash.),  129. 
Negligence  in  failing  to. 
Atchison,  T.  &  S.  F.  R.  Co. 

V.  Willey  (Kan. ) ,  847. 

Pedestrian    not    required     to 
stop  before  crossing. 
Judson  V,  Central    Vermont 
R.  Co.  (N.  Y.),7. 

DAMAQBS. 

Acceptance    of    benefits  from 
relief  fund  as  release  of  claim 
for  damages. 
Beck  V.  Pennsylvania  R.  Co. 

(N.  J.).  851. 

Age  of  injured  person  to  be  con- 
sidered in  an  action  for  perma- 
nent injuries. 

Taylor  v,  Chicago  &  N.  W.  Ry. 
Co.  (Wis.),  788. 

Damages   to   abutting   property 
from  proximity   of     tracks   is 
question  for  jury. 
Chesapeake  A.  O.  Ry.   Co.  v. 
Moats  el  al.  (Ky.),  645. 

Elements  of,  for  injury  to  ad- 
jacent property  from  railroad 
in  street. 

Chesapeake  &    O.    R.    Co.    v. 
Smith  (Ky.),  641. 

Excessive  verdict. 

Louisville    &    N.     R.     Co.   v, 
Creighton  et  a/.  (Ky.),  713. 
Excessive  verdict  for  ejection  of 
passenger. 

Wenz  V.   Savannah,   F.   &  W. 
Ry.  Co.  (Ga.),  844. 
Excessive  verdict  for  permanent 
injuries. 

Taylor  v.  Chicago  &  N.  W.  Ry. 
Co.  (Wis.),  788. 
Instructions  as  to  elements  of. 
Beath  v.  Rapid  Ry.  Co.  (Mich.), 
793. 
Instruction  as  to  measure  of. 
Atlantic,   K.  &   N.   Ry.  Co.   v, 
Bryant  (Ga.),  817. 
Instructions  as  to  measure  of. 
Malott  V,   Shimer  (Ind.),  774. 
Life  insurance  as  mitigation  of 
damages  for  wrongful  death. 
Clune   V.   Ristine  (C.   C.   A.), 
761. 


GENERAI.  INDEX 


865 


ta  fr-. 


irj« 


•«: 


D  AMAQES—  Continued, 

Measure  of  damages  for  death 
of  child. 

Louisville    &    N.     R.    Co.  v. 
Creighton  <?/ a/.  (Ky.),  713. 
Measure  of,  in  action   by  widow 
.  for  wrongful  death. 
Schaidler  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  105. 
Measure  of,   in  action   for  death 
by  wrongful  act. 
Louisville    &    N.     R.    Co.   v. 
Taafe's  Adm'r  (Ky.),  693. 
Mental    suffering    of      parents 
caused  by  death  of  child  can- 
not be  recovered  for. 
Louisville    &    N.     R.    Co.   v, 
Creighton  el  aL  (Ky.),  713. 
Minor's    right    to  recover    for 
impairment  of  earning  capac- 
ity during  minority. 
Gulf,  C.   &   S.   P.  Ry.   Co.    v, 
Johnson  (Tex.),  664. 
Mitigation  of    damages  where 
there  is    contributory    negli- 
gence. ' 

Artenberry   v.     Southern   Ry. 
Co.  (Tenn.),  847. 
Postponement  of    marriage  as 
an  element    of,  in   action  for 
personal  injuries. 
Beath  v.  Rapid  Ry.  Co.  (Mich.), 
793. 
Punitive  damages  not  recover- 
able for  killing  of  child  and 
injury  of   person   attempting 
to  rescue,   through   failure   to 
keep  lookout. 

Louisville    &    N.    R.     Co.    v, 
Creighton  ei  aL   (Ky.),  713. 
Recovery   by   collateral  heirs  in 
action  for  wrongful  death. 
Burk  et  al.  v.  Areata  &  M.  R. 
R.  Co.  (Cal.),769. 
Shame    and    mortification      as 
elements  of,  in  action  for  per- 
sonal injuries. 

Beath     v.     Rapid    Ry.       Co. 
(Mich.),  793. 
Sufficiency  of  evidence. 

Alabama  Min.  R.  Co.  z/.  Jones 
(Ala.),  752. 
Verdict  not  excessive. 
Mallott  V,  Shimer  (Ind.),  774. 

DEAF  PERSONS. 

See  Death  by  Wrongful  Act, 

15  (N  8)  A  &  K  R  Cas— 55 


DEATH  BY  WRONQPUL  ACT 

Burden  of  proving  contributory 
negligence. 

Heckle   z/.  Southern   Pac.  Co. 
(Cal.),  584. 
Damages  in  action  by  collateral 

heirs. 
•Burk  el  aL  v.  Areata  &  M.  R. 

R.  Co.  (Cal.),  769. 
Deaf  person   walking  on  track. 
Mclver  v,  Georgia  S.  &  P.  Ry. 
Co.  (Ga.),703. 
Effect    in    statutory    action   by 
widow  and  son   for  wrongful 
death  of  stipulation  in  pass  on 
which  deceased  was  travelling 
limiting  carrier's  liability. 
Adams  et  aL  v.  Northern  Pac. 
Ry.  Co.  (C.  C).  784. 
Engineer  killed  by  rock  falling 
on  track,   negligence  of  com- 
pany a  question  for  jury. 
Clune  V,   Ristine   (C.   C.  A.), 
761. 
Evidence  of  surviving  family. 
Louisville    &    N.    R.    Co.    v, 
Taafe's  Adm'r  (Ky.),  693. 

Limitation  of  liability  in  pass 
on  which  deceased  was  travel- 
ling as  affecting  statutory 
action  by  widow  and  son. 
Adams  et  aL  v.  Northern  Pac. 
Ry.  Co.  (C.  C.),784. 

Measure  of  damages. 
Louisville    &    N.    R.    Co.    v, 
Creighton  <r/  aL   (Ky.),  713. 
Louisville    &    N.     R.    Co.    v, 
Taafe's  Adm'r  (Ky.),  693. 

Measure  of  damages  in  action 
by  widow. 

Schaidler  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  105. 

Mental  suffering  of  parents  can- 
not be  recovered  for. 
Louisville    &    N.    R.    Co.    v, 
Creighton   et  aL    (Ky.),  713. 

Negligence  a  question  for  jury. 
Alabama  Min.  R.  Co.  v,  Jones 
(Ala.),  752. 

No    survival    of    action    under 
Illinois  statute. 
Malott  z/.  Shimer    (Ind.),   774. 

Pleading. 
Chicago,   B.   &  Q.   R.   Co.   v. 
Bond  (Neb.),  759. 
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DECLARATIONS. 

See  Evidence, 

DBMT7BREB. 

Sufficiency  of  demurrer  to  evi- 
dence. 

Artenberry  v.   Southern    Ry. 
Co.  (Tenn.),847.  * 

DOGS. 

Liability  for  killing. 

Richardson   v,    Florida  Cent. 
&  P.  R.  Co.  (S.  Car.),  575. 

EJECTION. 

See  Carriers  of  Passengers, 
Trespassers. 

EJECTMENT. 

See  Right  of  Way, 

EMINENT  DOMAIN. 

Injunction    to    prevent    taking 
possession     of     land    before 
payment  of  compensation. 
Stoltz  et  al.   V,  Milwaukee  & 

L.  W.   R.  Co.   etal,    (Wis.), 

820. 

EQUITY  JURISDICTION. 

See  Jurisdiction. 

ERROR . 

Assi|2rnments  of. 
Georgia,   S.   &  F.   Ry.  Co.  v. 
Southern  Ry.  Eq.  Co.  (Ga.), 
295. 

ESTOPPEL. 

Ekiuitable  estoppel  to  action  in 
in  ejectment  to  recover  right 
of  way. 

Scarritt  et  al.  v.  Kansas  City, 
O.  &  S.  Ry.  Co.    (Mo.),  809. 

EVIDENCE. 

Admissibility  of  letter  offering 
compromise  in  action  for  in- 
jury to  stock. 

Chicago,   B.    &   Q.    R.    Co.   v, 
Roberts  (Colo.),  572. 

Admissions     of      servant,     ad- 
missibility of  evidence  as  to, 
on  redirect  examination. 
Mott   V.   Detroit,  G.  H.   &  M. 
Ry.  Co.  (Mich.),  113. 


'EVJDWilOB— Continued. 

Conflicting  evidence. 
Ivouisville    &    N.    R.    Co.    v. 
Taafe'sAdm'r  (Ky.),  693. 

Declarations. 

Barrett  v.  New  York  Cent.  Sl 
H.  R.  R.  Co.  (N.  Y.),  578. 
Declarations  of  infant. 
Atchison,  T.  &  S.  F.  Ry.  Co. 
V.  Potter  (Kan.),  660. 
Declarations  of    present   suf- 
fering. 

Beath    v.     Rapid    Ry.     Co. 
(Mich.),  793. 
Res  gestae. 
Heckle  v.  Southern  Pac.  Co. 
(Cal.),584. 
Evidence  as  to  decedent's  sur- 
viving family. 

Louisville     &    N.    R.    Co.    v. 
Taafe*s  Adm'r  (Ky.),  693. 
Evidence  as  to  whether  safety 
gates  at  crossing  were  open  or 
not  admissible    in   action  for 
injuries  at  crossing. 
Overtoom  v,  Chicago  &  E.  I. 
R.  Co.  (111.),  849. 
Evidence  of  brightness  and  in- 
telligence of  child  as  affecting 
contributory    negligence    ad- 
missible. 

Atchison,  T.  &  S.   P.  Ry.  Co. 
V.  Potter  (Kan.),  660. 
Exclamations  of  pain  as. 

Mott  V.  Detroit,  G.  H.    &   M. 
Ry.  Co.  (Mich.),  113. 
Mortality  tables. 
Mott   V.   Detroit,   G.   H.  &  M. 
Ry.  Co.  (Mich.),  113. 
Opinion  evidence  as  to  speed  of 
car. 

Mott  V.  Detroit,  G.   H.  8l  M. 
Ry.  Co.  (Mich.),  113. 
Ordinance    limiting    speed    ad- 
missible as  evidence  in  action 
for  injury  at  crossing. 
Overtoom    v.  Chicago  &  E.  I. 
R.  Co.  (111.),  849. 
Ordinance   limiting  speed  inad- 
missible in  action  for  injury 
to  stock. 

Southern    Ry.    Co.    v.    Wood 
(Ky.),  570. 
Parole  evidence  to  vary  bill  of 
lading. 

McElveen  et  al.   v.  Southern 
Ry.  Co.  (Ga.),842. 
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EVIDBNOB—  Coniinued. 

Proof  of  loss  admissible  in  ac- 
tion by  subrogated  insurer  for 
reimbursemeut. 

Liverpool  &  L.  &  G.  Ins.  Co. 
V.  Southern  Pac.  Co.  (Cal.), 
530. 

Review  on  apoeal. 
Atchison,   T.  &  S.  F.  Rj.  Co. 
V.  Conlon  (Kan.  App.),195. 

Similar  acts  of  negligence. 
Hutcherson  v.  Louisville  &  N. 
R.  Co.  (Ky.),  846. 

Speed  of  train,  in  action   for  in- 
jury at  crossing. 
Chicago  &    E.    I.   R.    Co.    v, 
Overtoom  (111.),  849. 

Statements  made  by  witness 
shortly  after  accident  admiss- 
ible as  tending  to  impeach  him. 
Alabama  Min.  R.  Co.  v.  Jones 

(Ala.),  752. 

Subsequent  experiments. 
Schweinfurth  v.  Cleveland,  C, 
C.  &St.  L.   Ry.  Co.  (Ohio), 

73. 

Sufficiency  of. 
Schweinfurth  v,  Cleveland,  C, 
C.  &  St.  L.   Ry.  Co.  (Ohio), 
73. 

Sufficiency  of  demurrer  to. 
Artenberry    v.   Southern    Ry. 
Co.  (Tenn.),  847. 

Sufficiency  of  evidence  of  origin 
of  fire. 
Brennan  Lumber  Co.  v.  Great 

Northern    Ry.  Ck>.    (Minn.), 

478. 

Sufficiency  of,   in   action   to  re- 
cover  for  death  by  wrongful 
act. 
Alabama  Min.  R.  Co.  v,  Jones 

(Ala.),  752.   • 

Sufficiency  of,  question  for  jury. 
Chesapeake   &.    O.   R.   Co.   v. 
Smith  (Ky.),  641. 

EXPERIMENTS. 

Evidence  of  subsequent  experi- 
ments. 

Schweinfurth  v.  Cleveland,  C, 
C.  &  St.  L.   Ry.  Co.  (Ohio), 

73. 


EXPERT  EVIDENOE. 

Hypothetical  questions  to  med- 
ical expert. 

Schaidler  r.  Chicago  Sl  N.  W. 
Ry.  Co.  (Wis.),  105. 

FARM  OROSSINQS. 

See  Crossings, 

FEDERAL  OOURTS. 
Seeju  risdictioH. 

Following     practice     in     state 

courts. 

Wall    V,    Chesepeake     Bl    O. 
Ry.  Co.  (C.  C.  A.),  413. 
Leave    to    sue    in    state     court 

receiver  appointed  in  federal 

court  not  necessary. 

Malott  V,   Shimer  (Ind.),  774. 
Motion  to  quash  invalid  process. 

Wall  V.  Chesapeake  &  O.  Ry. 
Co.  (C.  C.  A.  ).  413. 

FEDERAL  JURISDICTION. 
See  Jurisdiction. 

FENCES. 

Duty  of  company  to  observe 
other  statutory  precautions 
where  it  has  complied  with 
fence  law. 

Mobile  6l  O.  R.  Co.  r.  Tiernan 
(Tenn.),  564. 

Gates. 

Mobile  Sl  O.  R.Co.z/.Tiernan 
(Tenn.),  564. 

Duty  of  company  to  keep  gates 

eloped. 
Mobile  &  O.  R.   Co.  v.   Tier- 
nan  (Tenn.),  £64. 

FIRES. 

Care  required   to   keep   roadbed 

free  of  combustibles. 

Waters   v.    Atlantic    City    R. 
Co.  (N.  J.  ),  525. 
Contributory   negligence  not    a 

defense  to  action  for  loss   by 

fire,    where    statute    requires 

company  to  show  absence  of 

negligence. 

Peter  v.  Chicago  &  W.  M.  Ry. 
Co.  (Mich.),  541. 
Effect  of  inability    to    procure 


868 


GBNKRAL  INDEX 


TTRE^— Continued, 

insurance,    where    statute 
makes  company  an  insurer. 
Dean  v,  Charleston   &   W.   C. 

Ry.  Co.  (S.  Car.),  SSS, 
Exposure    of    combustibles    as 
contributory  neg-ligence. 
Kimball  etaL  v,  Borden  (Va.), 

519. 
Instructions  as  to  origin. 

LiverpK)ol  &  L.  &  G.  Ins.  Co.  v. 

Southern   Pac.    Co.     (Cal.), 

350. 
Pleading  in  action  to  recover  for 
damage  caused  by. 
Ivouisville    &    N.    K.     Co     v. 

Spring- Water  Distilling  Co. 

(Ky.).S27. 
Proof    of     loss    admissible    in 
action   by   subrogated  insurer 
for  reimbursement. 
Liverpool  A.   L.  &  6.  Ins.  Co. 

V,  Southern  Pac.  Co.  (Cal.), 

530. 
Question  for  jury. 
Southern  Ry.  in  Kentucky  v. 

Hanna  (Ky.),524. 
Question  whether  precautions 
taken  by  landowner  inviting 
dangerous  engine  upon  prem- 
ises were  such  as  reasonable 
care  would  dictate  was  for 
jury. 
Liverpool  &  L.  &  G.  Ins.  Co.  v. 

Southern    Pac.    Co.     (Cal.), 

530. 
Spark  Arresters. 

Care  required  in  furnishing. 
Kimball    et    al,    v,    Borden 
(Va.),  519. 

Where  statute  requires  rail- 
road to  show  absence  of 
negligence  it  exonerates  it- 
self from  liability,  in  an 
action  where  it  is  claimed 
the  lire  was  caused  by  using 
a  certain  engine,  by  proving 
that  the  spark  arrester  there- 
on was  such  as  is  in  common 
use. 

Peter  v.  Chicago  &  W.   M. 
Ry.  Co.  (Mich.),  541. 
Statutes  of  limitation  in  action 

for  loss  by  fire. 

Louisville  &  N.  R.  Co.  v. 
Spring- Water  Distilling  Co. 
(Ky.),527. 


'PIR'EB— Continued, 

Sufficiency  of  evidence  of  origin. 
Brennan  Lumber  Co.  v.  Great 
Northern   Ry.   Co.   (Minn.), 
478. 

FLAGMEN. 

See  Crossings, 

FORECLOSURE. 

See  Mortgages. 

FOREIGN  CORPORATIONS. 

How  created    domestic  corpora- 
tions. 

Louisville,  N.  A.  &  C.  Ry.  Co. 

V,   Louisville  Trust  Co.  (U. 

S.),345. 

Service  of  process  on  agents  of. 

Wall  V.   Chesapeake  &  O.  Ry. 

Co.  (C.  C.  A.),  413. 

FRIGHTENING  HORSES. 

See  Crossings, 

Wanton  act  of  employee. 
Southern  Ry.  Co.  v,  Pool(Ga.), 
617. 

GATES. 

See  Fences, 

GROSS  NEGLIGENCE. 

See    Contributory  Negligence, 
Negligence. 

GUARANTY. 
See  Bonds. 

HACK  STANDS. 

See  Stations  and  Depots, 

HYPOTHETICAL    QUES- 
TIONS.    • 

See  Expert  Evidence, 

IMPEACHMENT. 
See  Witnesses, 

IMPUTABLE    NEGLIGENCE. 

Negligence  of  servant  driving 

carriage  over  crossing  not 

imputable    to    his    employer. 

Faust   V,    Philadelphia   &   R. 

Ry.  Co.  (Pa.),  146. 
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INDBMNITY. 
See  Receivers, 

INJUNCTION. 

Abutting  owner  enjoining  use 
of  street. 
Pennsylvania  Co.    et    aL     v. 

City      of     Chicago    et     aL 

(111.),  618. 
Preventing  taking  of  land  con- 
demned   before    payment    of 
compensation. 
Stoltz  et  aL   v,   Milwaukee  & 

L.   W.   R.   Co.  et  aL  (Wis.), 

820. 
Right  of  railway  to  enjoin  es- 
tablishment   by  municipality 
of    hack    stand  on  street    in 
front  of  depot. 
Pennsylvania    Co.    et    aL   v. 

City  of  Chicago  et  aL  (111.), 

618. 

INSTRUCTIONS. 

Chesapeake  &   O.   Ry.  Co.   v. 

Moats  et  aL  (Ky.) ,  645. 
Chicago,   B.   &   Q.   R.   Co.   z/. 

Murowskie  (111.),  697. 
Illinois  Cent.  R.  Co.  v,  Jones 

etal,  (C.  C.  A.).  16. 
Kimball  etal.  v,  Borden  (Va.), 

519. 
Schweinfurth     v.     Cleveland, 

C,    C.    &    St.  L.    Ry.  Co. 

(Ohio),  73. 
Care  required  of  person  crossing 
track. 
Steele  v.   Northern   Pac.   Ry. 

Co.  (Wash.),  129. 
Charge  upon  specific  questions. 
Schaidler  z/.  Chicago  &  N.  W. 

Ry.  Co.  (Wis.),  105. 
Duty  to  trespasser  on  track. 
Texas  &  P.  Ry.  Co.  v.  Harby 

et  ux.  (C.  C.  A.),  737. 
Effect  of  failure  to  give  signals 
and  warning  at  crossing. 
Schweinfurth  v,  Cleveland,  C, 

C.  &  St.  L.  Ry.  Co.  (Ohio), 

73. 
Elements  of  recovery  in  action 
for  personal  injuries. 
Beath  v.  Rapid  Ry.  Co.  (Mich.), 

793. 
Harmless  error. 
Illinois  Cent.  R.  Co.    v.   Jones 

et  at.  (C.  C.  A.),  16. 


INSTBJJOTIONS— Continued. 

Measure  of  damages. 
Atlanta,   K.    &  N.   Ry.  Co.    v, 

Bryant  (Ga.),  817. 
Malott  V,  Shimer  (Ind.),  774. 
Negligence     and     contributory 
negligence. 

Steele  v.   Northern  Pac.   Ry. 
Co.  (Wash.),  129. 
Origin  of  fire. 

Liverpool  &  Iv.  AG.  Ins.  Co. 
V.  Southern  Pac.  Co.  (Cal.), 
530. 
Peremptory  instructions. 
Hutcherson  v,  LK>uisville  &  N. 
R.  Co.  (Ky.),846. 
Province  of  court. 
Liverpool  &  L.  &  G.   Ins.   Co. 
V,  Southern  Pac.  Co.  (Cal.), 
530. 
Speed  in  excess  of  ordinance  as 
affecting  liability. 
Southern    Ry.    Co.    v.    Wood 
(Ky.),570. 

INSURANCE. 

Effect  of  inability  to  procure  in- 
surance where  statute  makes 
company  an  insurer. 
Dean   v.   Charleston  &   W.   C. 
Ry.  Co.   (S.  Car.),  555. 
Life  insurance  as  mitigation  of 
damages  for  wrongful  death. 
Clune  V.   Ristine    (C.  C.   A.), 
761. 

INTERVENTION. 
See  Mortgages. 

JUDICIAL  NOTICE. 

Richmond  Union  Pass.  Ry. 
Co.  V.  Richmond,  F.  &.  P. 
R.  Co.  (Va.),  206. 

JURISDICTION. 

See   Railroad  Commissions. 

Action     to    recover    excess    of 
freight  charges. 
Conn  et  aL  v.  Louisville  &  N. 
R.  Co.  (Ky.),  838. 
Citizenship     requisite    to    give 
federal  jurisdiction. 
Louisville,  N.  A.  &  C.  Ry.  Co. 
V.  Louisville  Trust  Co.  (U. 
S.),345. 
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JURISDICTION—  Continued, 

Ek^uity  jurisdiction  of  bill  to 
obtain  cancellation  of  guar- 
anty on  bonds. 

LK>uisville,  N.  A.  &  C.  Ry.  Co. 
V.   Louisville  Trust  Co.  (U. 
S.).34S. 
Federal  jurisdiction  of  appoint- 
ment of  receiver. 
International  Trust  Co.  v.   T. 
B.   Town  send   Brick  &  Con- 
tracting-Co.  (C.  C.   A.),  310. 
Federal  jurisdiction  where  cor- 
poration of  one  state  is  subse- 
quently created  a  corporation 
of  another. 

I/Ouisville,  N.  A.  &  C.  Ry.  Co. 
V,  Lrouisville  Trust  Co.   (U. 
S.),  345. 
Juri.sdiction  of  appellate  division 
of  New  York  court. 
Judson    V,    Central    Vermont 
R.  Co.  (N.  Y.),  7. 
Right  of  court  to  exercise. 
Hickman  et  al.  v.  Missouri,  K. 
&T.  Ry.  Co.  (Mo.),  375. 
Right  to  deny. 
International  Trust  Co.   v,  T. 

B.  Town  send  Brick  &  Con- 
tracting Co.  (C.  C.  A.),  310. 

LACHES. 

See  Mortgages. 

LEASED  CABS. 
See  Leases, 

LEASES. 

Liability  for  loss  of  leased  car. 
Georgia,   S.   &   F.   Ry.    Co.   v. 
Southern  Ry.  Eq.  Co.  (Ga.), 
295. 
Liability  of  third  party  for  rent. 
East  St.  Louis  Connecting  Ry. 
Co.  et  al,  V.  Jarvis  (C.  C.  A.), 
459. 
Power  of  receiver  to  lease  and 
operate  other  roads. 
South  Carolina  &  G.  R.  Co.  v, 
Carolina,  C.  G.  &  C.  Ry.  Co. 
(C.  C.  A.),  212. 
Ultra  vires  lease  cannot  be  re- 
covered on. 

East    St.    Louis    Connecting 
Ry.  Co.  et  al.   v.  Jarvis   (C. 

C.  A.),  459. 


LICENSEES. 
See  Crossings. 

LIENS. 

Lien  on  railroad  property  upon 
foreclosure  of  mortgage. 
Terre  Haute  &   I.   R.   Co.  v. 

Harrison  et  at.    (C.  C.  A.), 

272. 

LIFE  INSURANCE. 
See  Insurance, 

LIMITATION  OF  LIABILITY. 
See  Death  by  Wrongful  Act, 

LIMITATION  OF  ACTIONS. 

Loss  caused  by  fire. 

Louisville    6l    N.     R.    Co.    v, 
Spring-Water  Distilling  Co. 

(Ky.),527. 

LOOKOUTS. 

See  Crossings. 

Duty  to  keep  lookout  where  track 
is  habitually  used  by  pedes- 
trians. 

Garner^/ a/,  v.  Trumbull  (C. 
C.  A.),  589. 

Failure    of    employee    to    keep 

lookout  not  negligence,  where 

it  was  not  one  of  his  duties. 

Louisville    6l    N.    R.    Co.    v, 

Creighton^/  al,  (Ky.),  713. 

Punitive  damages  not  recover- 
able for  killing  of  child  and 
injury  of  person  attempting 
to  rescue,  by  reason  of  failure 
to  keep  lookout. 
Louisville  &  N.  R.  Co.  v, 
Creighton  et  al,  (Ky.),  713. 

MASTER  AND  SERVANT. 

Acceptance  of  aid  from  relief 
fund  as  release  of  claim  for 
damages. 

Beck  V.  Pennsylvania  R.  Co. 
(N.  J.),851. 

Authority  of  servant  to  protect 
master's  property. 
Welsh  V,  West  Jersey   &  S.  R. 
Co.  (N.  J.),  674. 
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MASTER    AND    SERVANT— 
Continued, 

Wages. 

Notice  to  railroad  of  nonpay- 
ment by  subcontractor. 
George  v.  Washing"to«* 
County  R.  Co.  (Me.),  850. 
Railroad  liable  for  wages  of 
laborers  employed  by  sub- 
contractors. 

George  v.  Washington  Coun- 
ty K.  Co.  (Me.),  850. 

MEASURE  OF  DAMAGES. 
See  Damages. 

MENTAL  SUFFERING. 
See  Damages. 

MITIGATION  OF  DAMAGES. 
See  Damages. 

MORTALITY  TABLES. 
See  Evidence, 

MORTGAGES. 

Claims  against  receivers  for 
work  and  material  furnished 
prior  to  receivership  do  not 
constitute  equitable  charge  on 
the  corpus  superior  to  the  lien 
of  a  pre-existing  mortgage 
where  the  current  income  has 
not  been  diverted. 
International  Trust  Co.  v.  T. 
B.  Townsend  Brick  &  Con- 
tracting Co.  (C.  C.  A.),  310. 

Foreclosure. 

Issues. 
Sioux  City,  O.  &  W.  Ry.  Co. 
V.    Manhattan   Trust    Co. 
(C.  C.  A.), 430. 
Laches    of   intervening  cred- 
itor. 

Louisville     Trust     Co.     v . 
Louisville,  N.  A.  &  C.  Ry. 
Co.  etal.  (U.  S.),256. 
Liens. 
Terre   Haute  &  I.  R.   Co.  v. 
Harrison  et  al.    (C.  C.  A.), 
272. 
Priority  of  claim    for  better- 
ments over  mortgage. 
Terre  Haute  &  I.  R.    Co.  v. 
Harrison  et  al.  (C.  C.  A.), 
272. 


MORTGAGES—  Continued. 

Priority  of  unsecured  claims. 
Louisville  Trust  Co.  v.  Louis- 
ville, N.  A.  &  C.  Ry.  Co.  et 
a/.  (U.S.),  256. 
Rights  of  intervening  creditor 
where  there  is  collusion  be- 
tween  mortgagor  and  mort- 
gagee. 

Louisville  Trust  Co.  v.  Louis- 
ville, N.  A  &  C.  Ry.  Co.  et 
al.  (U.S.),  256. 
Rights  of  stockholders. 
Louisville  Trust  Co.  v.  Louis- 
ville, N.  A.  &  C.  Ry.  Co. 
etal.  (U.  S.),256. 

NEGLIGENCE. 

See  Imputable  Negligence. 

Burden  of  proof. 
Heckle  v.  Southern  Pac.  Co. 
(Cal.),584. 

Company's  negligence  where  it 
killed  a  cow  between  street 
crossings  in  a  populous  town 
while  running?  at  high  rate  of 
speed  and  without  signals  is 
for  jury. 

Ford  V.  St.  Louis,  I.  M.   &  S. 
Ry.  Co.  (Ark.),  142. 

Evidence  of  similar  acts  of. 
Hutcherson  v.  Louisville  &  N. 
R.  Co.  (Ky.),846. 
Failure  of  servant  to  keep  look- 
out not   negligence,   where   it 
was  not  one  of  his  duties. 
Louisville    &    N.    R.    Co.     v. 
Creighton  ^/ a/.    (Ky.),  713. 
Gross  negligence  defined. 

Buckley   v.  Flint  &  P.   M.  R. 
Co.  (Mich.),  1. 
Killing  of  dog  on  track   is  not. 
Richardson  v-  Florida  Cent.  & 
P.  R.  Co.  (S.  Car.),  575. 
Negligence    and     contributory 
negligence. 

Schweinfurth  v.  Cleveland,  C, 
C.  &   St.  L.  Ry.  Co.   (Ohio), 
73. 
.  Negligence /^r  se. 

Atlanta,   K.  &  N.    Ry.   Co.    v. 
Bryant  (Ga.),  817. 
Question  for  jury. 

Alabama  Min.  R.  Co.  v.  Jones 
(Ala.),  752. 
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NBGLiaBNOB—  Continued. 

Question  of  law. 

Brady  v.  Chicag-o,  St.  P.,  M. 
&  O.  Ry.  Co.  (Neb.).  845. 

Violation  of  city  ordinance  reg- 
ulating- speed  as  neg-ligence 
per  se, 

Barfield  v.   Southern   Ry.  Co. 
(Ga.),735. 

Where  a  statute  requires  rail- 
roads to  show  absence  of  neg- 
ligence causing  a  fire,  the 
company  exonerates  i  t  s«e  1  f 
from  liability,  in  an  action 
where  it  was  claimed  that  the 
fire  was  caused  by  using  a  cer- 
tain engine,  by  proving  that 
the  spark-arrester  thereon  was 
such  as  is  in  common  use. 
Peter  v.  Chicago  &  W.  M.  Ry. 
Co.  (Mich.),  541. 

Whether  company  exercised  or- 
dinary care  to  keep  track  in 
reasonably  safe  condition  is 
question  for  jury. 
Clune  V.  Kistine  (C.  C.  A.), 
761. 

Where  ne^'ligence  was  proxi- 
mate cause  of  injury  to  stock, 
contributory  negligence  is  no 
defense. 

Sauls   V.  D.   W.  Alderman  & 
Sons  Co.  (S.  Car.),  558. 

NUISANOE. 

Use  of  tracks   in  street  in  viola- 
tion of  police  provision. 
Pittsburg,  C.  &  St.  L.  Ry.  Co. 
V,  Hood(C.  C.  A.),  648. 

OPPIOBRS  AND  AQBNTS. 

President  cannot  recover  com- 
pensation   for     aid    furnished 
receiver. 
Joost  V,  Bennett  (Cal.),  252. 

OPINION  BVIDBNOB. 

See  Evidence. 

ORDINANOBS. 

See  Crossings, 
Evidence. 
Proximate  Cause. 
Railroads  in  Streets. 
Speed. 


PARALLEL  LINES. 
See  Railroads. 

PAROLE  EVIDENCE. 
See  Evidence. 

PLBADINQ. 

Action  against  carrier  for  injury 
to  shipper^s  servant,  where 
car  was  transferred  to  shipper 
over  connecting  lines. 
Olson  V.  Pennsylvania  &  O. 
Fuel  Co.  etal.  (Minn.),  837. 
Action  against  railroad  for  loss 
caused  by  fire. 

Louisville    &    N.    R.    Co.    v. 
Spring- Water  Distilling  Co. 
(Ky.),527. 
Action   for  death   by  wrongful 
act. 

Chicago,   B.   &   Q.    R.   Co.    v. 
Bond  (Neb.),  759. 
Action    for  injury    to  land   by 
spreading  of  embankment  on 
right  of  way. 

Sims  v.  Ohio  River  &  C.  Ry. 
Co.  (S.  Car.),  666. 
Action  for  personal  injuries. 
Beath  v.  Rapid  Ry.  Co.  (Mich.), 
793. 
Action  to  recover  for  injury  to 
property     from    railroad    in 
street. 

Chesapeake  &  O.   Ry.   Co.  v. 
Moats  ^/ a/.  (Ky.),  645. 
Amendments. 
Sims   V.  Ohio  River  &  C.  Ry. 
Co.  (S.  Car.),  666. 
Defective    petition     cured      by 
answer. 

Elliot  V.   Louisville  &   N.  R. 
Co.  (Ky.),  805. 
Negligence. 
Schweinfurth     v.     Cleveland, 
C,    C.  &    St.   L.    Ry.   Co. 
(Ohio),  73. 
Pleading  and   proof    in    action 
for  personal  injuries. 
Beath  v.  Rapid  Ry.  Co.  (Mich.), 
793. 
Sufficiency     of    complaint     in 
action  for  negligence  at  cross- 
ing. 

Rothars  et  at.  v.  Illinois  Cent. 
R.  Co.  (Miss.),  185. 
Sufficiency  of  petition. 
Barfield  v.  Southern  Ry.  Co. 
(Ga.),  735. 
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PRAOTIOE. 

See  Federal  Courts, 

PRIVATE  CROSSINGS. 
See  Crossings, 

PROXIMATE  CAUSE. 

See  Negligence, 

Speed  in  excess  of  ordinance 
does  not  render  company  liable 
for  personal  injuries  unless  it 
was  proximate  cause. 
Walters  v.  Chicago,  M.  Sl  St. 
P.  Ry.  Co.  (Wis.),  606. 

Where  injury  was  caused  by  a 
horse  being  frightened  by  a 
train  which  was  b^ing  operated 
in  the  daytime  in  violation  of 
a  municipal  ordinance,  such 
vijlation  was  the  proximate 
cause  of  the  injury. 
Pittsburg,  C.  ^k  St.  Iv.  Ry.  Co. 
V,  Hood  (C.  C.  A.),  648. 

Whether  failure  to  give  crossing 
signals  is  proximate  cause  of 
injury  is  for  jury. 
Schaidler  v,  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  105. 

Whether  speed  of  train  was 
proximate  cause  of  killing  of 
cow  is  for  jury. 

Ford  V.  St.  Louis,  I.   M.  &  S. 
Ry.  Co.  (Ark.),  142. 

PUBLIC  LANDS. 
See  Taxation, 

Authority  of  legislature  to  grant 
right  of  way  through. 
Chicago,   B.   &   Q.   R.   Co.    v, 
Englehart  (Neb.),  404. 

Compensation  not  condition 
precedent  to  right  of  state  to 
permit  a  railroad  over  public 
lands. 

Chicago,   B.   &   Q.   R.   Co.   v, 
Englehart  (Neb.),  404. 

PUNITIVE  DAMAGES. 
See  Damages, 

RAILROADS. 

Charters. 

Amending  without  consent  of 
stockholders. 


RAILROADS—  Continued, 

Alexander  et  al,  v,  Atlanta 
&  W.  P.  R.  Co.  et  al,  (Ga.)» 
337. 

Construction  of. 
Alexander  et  al,   v.  Atlanta 
&  W.  P.  R.  Co.  et  al,  (Ga. ) , 
337. 

Citizenship  for  purposes  of  fed- 
eral jurisdiction   where  incor- 
porated in  two  states. 
X/Ouisville,  N.  A.  &  C.  Ry.  Co. 

V,   Louisville  Trust  Co.    (U. 

S.),34S. 

^'Competing''  lines  defined. 
East  St.  Louis  Connecting  Ry. 
Co.  et  al,  V,  Jarvis  (C.  C.  A. ) , 
459. 

Consolidation  defined. 
East  St.  Louis  Connecting  Ry. 
Co.   et  al,  Jarvis  (C.  C.  A.), 
459. 

Liability  for  negligence  of  ser- 
vant in  failing  to  give  cross- 
ing signal. 
State  ex   rel,  Cass   County  v» 

Missouri  Pac.  Ry.  Co.  (Mo.)» 

175. 

Liability  for  wages  of  laborers 
for  subcontractors. 
George  v,  Washington  County 
R.  Co.  (Me.),  850. 

Parallel  lines  defined. 
East  St.  Louis  Connecting  Ry. 
Co.  et  al,  V,  Jarvis  (C.  C.  A.), 
459. 

Power  to  guaranty  bonds. 
Louisville,  N.  &  C.  Ry.  Co.  v, 
Louisville    Trust     Co.     (U. 
S.),345. 

Reorganization. 

Validity  of  stock  and  bonds 
issued,  in  good  faith,  in  ex- 
change, to  effect  reorganiza- 
tion. 

Sioux  City,  O.  &  W.  Ry.  Co. 
V,  Manhattan  Trust  Co. 
(C.  C.  A.),  430. 

Who  is  "owner." 
State  ex  rel,  Cass  County  v, 
Missouri  Pac.  Ry.  Co.  (Mo.), 
175. 
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RAILROAD  OOMMISSION- 
ERS. 

Action  permitting  abandonment 

of  station  subject  to  review  by 

certiorari. 

People  ex  rel,  I^ughran  et  al. 

V,  Board  of  Railroad  Com'rs 

of  State   of  New   York  (N. 

Y.),441. 

Authority  to  prohibit,  authorize 

or  annul  issues  of  stock. 

Davis  et  al.  v,  San  Antonio  ft 
G.  S.  Ry.  Co.  (Tex.),  4491 
Contract  between  company  and 

citizens  for  stopping  of  trains 

at  certain  station  not  enforce- 
able by. 

People  ex  reL  Lough  ran  et  al. 
V.   Board  of  Railroad  Com- 
missioners of  State  of  New 
York  (N.  Y.),  441. 
Power  to  permit  abandonment 

of  station. 

People  ex  rel.  Loughran  et  al. 

V.  Board  of  Railroad  Com'rs 

of   State  of  New   York  (N. 

Y.),  441. 

Proper  tribunal  for    carrier  to 

present  claim  that  competition 

requires      discrimination      in 

rates. 

Louisville  &  N.  R.  Co.  v.  Com- 
monwealth (Ky.),841. 
Removal  to  federal  court  of  suit 

by  commissioners  to    enforce 

statute  fixing  rates. 

Hickman  etal.  v.  Missouri,  K. 
AT.  Ry.  Co.  (Mo.),  375. 

RAILROADS  IN  STREETS. 

Damages  to  abutting  property  a 
question  for  jury. 
Chesapeake   &   O.   Ry.  Co.    v. 
Moats  et  al.  (Ky.),  645. 
Klements  of  damage  for  injury 
to  adjacent  property. 
Chesapeake  &   O.    R.    Co.    v. 
Smith  (Ky.),  641. 
Liability  of  railroad  occupying 
street   without    authority    for 
personal  injuries. 
Pittsburg,  C.  &  St.  L.  Ry.  Co. 
V.  Hood  (C.  C.  A.),  648. 
Municipal  authority  to   impose 
conditions. 

Pittsburg,  C.  &  St.  L.  Ry.  Co. 
V.  Hood  (C.  C.  A.),  648. 


RAILROADS    IN    STREETS— 

Continued. 

Municipal  police  provision  bind- 
ing on. 

Pittsburg,  C.  Sl  St.  L.  Ry.  Co. 
V.  Hood  (C.  C.  A.),  648. 

Pleading  in  action  to  recover  for 
injury  to  property  from. 
Chesapeake  <k  O.    Ry.  Co.  v. 
Moats  et  al.  (Ky.),  645. 

Use  of  tracks  in  violation  of  po- 
lice provision  constitutes  a 
nuisance. 

Pittsburg,  C.  &  St.  L.  Ry.  Co. 
V.  Hood  (C.  C.  A.),  648. 

Where  injury  is  caused  by  horse 
being  frightened  by  train 
which  was  being  operated  in 
daytime  in  violation  of  ordi- 
nance, such  violation  was  the 
proximate  cause  of  the  injury. 
Pittsburg,  C.  St  St.  L.  Ry.  Co. 
V,  Hood  (C.  C.  A.),  648. 

RATES. 

See  Carriers  of  Freight. 

RATIPIOATION. 
See  Contracts. 

REOEIVERa 

Actions  against  federal  receiv- 
ers. 

Stoltz  et  al.  V.   Milwaukee  & 
L.  W.  R.  Co.   et  al.  (Wis.), 
820. 
Action   in   state    court    against 
federal  receivers  without  ob- 
taining   leave  of    appointing 
court. 

Malott  V.  Shimer  (Ind.),  774. 
Claims  against,   for    work  and 
material    furnished    prior    to 
receivership. 

International  Trust  Co.  v.  T. 
B.  Townsend  Brick  St  Con- 
tracting Co.  (C.  C.  A.),  310. 
Claims  against,   for    work   and 
material  furnished  prior  to  re- 
ceivership   do    not  constitute 
equitable    charge    on    corpus 
superior  to  pre-existing  mort- 
gage   where    current    income 
has  not  been  diverted. 
International  Trust  Co.  v.  T. 
B.  Townsend  Brick  &  Con- 
tracting Co.  (C.  C.  A.),  310. 
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BJ^OEXV^HS—ConHnued. 

Construction  of  contract  of. 
South  Carolina  &  6.  R.  Co.  v. 
Carolina,  C.  G.  &  C.  Ry.  Co. 
(C.  C.  A.),  212. 
Effect  of    sale    of    property   by 
receiver     upon     stockholders' 
rights. 

Davis  el  al,  v.  San  Antonio  & 
G.  S.  Ry.  Co.  (Tex.),  449. 
Federal  jurisdiction  of  appoint- 
ment of. 

International  Trust  Co.  v,   T. 
B.  Townsend  Brick  &  Con- 
tractinff  Co.   (C.  C.  A.),  310. 
Indemnity  clause   in  operating* 
agreement  by,  construed. 
South  Carolina  &  G.  R.  Co.  v. 
Carolina,  C.  G.  &  C.  Ry.  Co. 
(C.  C.  A.),  212. 
Iviability    after     discharge    for 
prior  injuries. 

Archambeau  et  al.  v.  Piatt  el 
aL  (Mass.),  249. 
Iviability    for    compensation    to 
president  for  aid  furnished. 
Joost  V,  Bennett  (Cal.),  252. 
L/iability  foroperatingexpenses. 
South  Carolina  &  G.  R.  Co.  v, 
Carolina,  C.  G.  &  C.  Ry.  Co. 
(C.  C.  A.),  212. 
Power  to  lease  and  operate  other 
roads. 

South  Carolina  &  G.  R.  Co.  v, 
Carolina,  C.  G.  &  C.  Ry.  Co. 
(C.  C.  A.),  212. 
Validity    of    agreement    by   re- 
ceiver. 

South  Carolina  &  G  R.  Co.  v, 
Carolina,  C.  G.  &  C.  Ry.  Co. 
(C.  C.  A.),  212. 

RELIEF  FUND. 

Acceptance  of  benefits  from,  as 
release  of  claim  for  damages. 
Beck  V,  Pennsylvania   R.  Co. 

(N.  J.),851. 

REMOVAL  OF  OAU3BS. 

Removal  to  federal  court. 
Hickman  et  aL  v.  Missouri,  K. 
&  T.  Ry.  Co.  (Mo.),  375. 
Suit  by  railroad  commissioners 
to  enforce  statute  fixing  rates  is 
not  removable  to  federal  court. 
Hickman  et  al,  v.  Missouri,  K. 
&  T.  Ry.  Co.  (Mo.),  375. 


REMARKS  OF  COUNSEL. 
See  Trial. 

REORQ  ANIZ  ATION . 
See  Railroads. 

RES  GESTiE. 

Declarations. 
Heckle   v.   Southern  Pac.  Co. 
(Cal.),  584. 
Declarations  of   present   suffer- 
ing. 

Beath  v.  Rapid  Ry.  Co.  (Mich.), 
793. 

REVIEW. 

See  Appeal. 

RIGHT  OF  WAY. 

Abandonment. 
Scarritt  et  al.  v.  Kansas  City, 
O.  &   S.  Ry.  Co.    (Mo.),  809. 
Cancellation  of  deed  to,by  breach 
of  contract. 

Moseley  et  al,  v.  Chicago,  B.  & 
Q.  R.  Co.  (Neb.),  426. 
Ejectment  bv  owner. 
Chicago,   B.    &   Q.    R.    Co.    v. 
Englehart  (Neb.),  404. 
Equitable  estoppel   to  action  in 
ejectment. 

Scarritt  et  at.  v.  Kansas  City, 
O.  &  S.  Ry.  Co.  (Mo.),  809. 
Purchaser  of  land  cannot  claim 
compensation  for,  where  his 
grantor  permitted  or  ac- 
quiesced in  the  construction 
of  the  road. 

Chicago,    B.   &.  Q.   R.   Co.   v. 
Englehart  (Neb.),  404. 
Spreading    of  embankment 
causing    injury     to    abutting 
land. 

Sims  V.  Ohio  River  &  C.  Ry. 
Co.  (S.  Car.),  666. 
What   presumed   as  included  in 
the  consideration  for. 
Moseley   et  al.    v.  Chicago,  B. 
&  g.  R.  Co.  (Neb.),  426. 

SAFETY  GATES. 
See  Crossings. 

SERVICE  OF  PROCESS. 

Agents  of  foreign  corporations. 
Wall  V.  Chesapeake  &  O.  Ry. 
Co.  (C.  C.  A.),  413. 
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SBRVIOB  OP  TROOBQ&—Con-   STATIONS     AND    DEPOTS— 

tinned .  Continued. 


Motion  to  quash  invalid  service. 
Wall  V,  Chesapeake  &  O.  Ry. 
Co.  (C.  C.A.),413. 

SIQNAIiS. 

See  Crossings. 

Stocky  Injuries  to, 

SPARK  ARRESTERS. 
See  Fires. 

SPEED. 

See  Proximate  Cause, 

Stocky  Injuries  to. 

Evidence  as  to  speed  of  train,  in 
action  for  personal  injury  at 
crossing. 

Overtoom   v.  Chicago  &   E.  I. 
R.  Co.  (111.),  849. 
Ordinances  regulating,  admissi- 
ble as  evidence. 
Overtoom  i'.  Chicago  &   E.  I. 
R.  Co.  (111.),  849. 
Trespasser    on    track    in     city 
limits  injured  by  train  running 
at  excessive  rate  of  speed. 
Schug  V.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Wis.),  705. 
Violation  of  city  ordinance  reg- 
ulating, as  negligence  per  se. 
Barfield  v.   Southern  Ry.   Co. 
(Ga.),  735. 
Violation   of  statute  regulating 
speed  as  affecting  contributory 
negligence. 

Schug  V.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Wis.),  705. 

STATIONS  AND  DEPOTS. 
Action  of  railroad  commission- 
ers permitting  abandonment  of 
station  is  subject  to  review  by 
certiorari. 

People  ex  rel.  Ivoughran  et  at, 
V,  Board  of  Railroad  Com'rs 
of   State  of   New  York    (N. 
Y.).  441. 
Contract  between  company  and 
citizens  for  stopping  trains  at 
certain  stations  is  not  enforce- 
able by   the  railroad   commis- 
sioners. 
People  ex  rel.  Lough  ran  et  at. 


V.  Board  of  Railroad  Com'rs 
of  State  of  New  York  (N. 
Y.),  441. 

Discrimination  in  admitting 
hackmen. 

Pennsylvania  Co.  et  at,  v.  City 
of  Chicago^/  at.  (111.),  618. 

Enjoining      establishment      bpr 
municipality  of  hack  stand  in 
street  before  station. 
Pennsylvania  Co.  etal.v.  City 
of  Chicago  et  at,  (111.),  618. 

Establishment  of  hack  stands  in 
front  of  depots. 
Pennsylvania  Co.  et  al,  v.  City 
of  Chicago  et  al,  (111.),  618. 

Power  of  railroad  commission- 
ers to  permit  abandonment  of. 

People  ex  rel.  Ivoughran  et  al, 
V.  Board  of  Railroad  Com'rs 
of  State  of  New  York  (N. 
Y.),  441. 

STATUTES. 

Constitutionality  of  statute  pro- 
viding  penalty   for  failure  to 
give  crossing  signals. 
State  ex  rel.   Cass  County  v, 
Missouri  Pac.  Ry.  Co.  (Mo.), 
175. 

Construction  of  statute  in  refer- 
ence to  powers  of  railroad 
commissioners. 

Davis  et  al,  v.  San  Antonio  &  * 
G.  S.  Ry.  Co.  (Tex.),  449. 

Construction  of  statute  provid- 
ing for  penalty  on  "owner"  of 
railroad  for  failure  to  give 
signal  at  crossing. 

State  ex  rel.   Cass  County  v, 
Missouri  Pac.  Ry.  Co.  (Mo.), 
175. 
Federal    s  t  a  t  u  t  es    authorizes 
bringing  of  suit  in  state  court 
against  receiver  appointed  by 
federal  court  without  leave  ob- 
tained from  federal  court. 
Malott  V,  Shimer  (Ind.),  774. 

Reading  statutes  to  jury. 

Louisville  ^k  N.  R.  Co.  v. 
Smith  (Ky.),613. 
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STATXJTB  OP  FRAUDS. 

Contract  between  railroad  and 
electric  road  for  maintenance 
of    f^ates    and    watchmen    at 
crossing"  as  affected  by. 
Richmond    Union    Pass.    Ky. 

Co.  V,  Richmond,  F.  &  P.  R. 

Co.  (Va.),206. 

STATUTE  OP  LIMITATIONS. 
See  Limitation  of  Actions, 

STOCK. 

Railroad  commissioners  cannot 
authorize,  prohibit    or   annul 
issues  of  stock. 
Davis  et  at,  v,  San  Antonio  &. 

G.  S.  Ry.  Co.  (Tex.),  449. 
Validity  of  stock  issued  in  g-ood 
faith    in    exchange    to    effect 
reorganization. 
Sioux   City  &  O.  &  W.  Ry.  Co. 

V,  Manhattan  Trust  Co.  (C. 

C.  A.),  430. 

STOCK,  INJURIES  TO. 

See  Fences. 

Company's  negligence  where  it 
killed  a  cow  between  street 
crossings  in  a  populous  town 
while  running  at  high  rate  of 
speed  without  signals  is  for 
jury. 

Ford  V.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  (Ark.),  142. 
Contributory  negligence  no  de- 
fense, if  negligence  was  prox- 
imate cause. 

Sauls  V,   D.   W.  Alderman  & 
Sons  Co.  (S.  Car.),  558. 
Evidence  of  offer  of  compromise. 
Chicago,   B.   &   Q.   R.   Co.    v, 
Roberts  (Colo.),  572. 
Evidence  of  ordinance  limiting 
speed. 

Southern    Ry.    Co.    v.     Wood 
(Ky.),570. 
Presumptions    as    to    place    of 
entry  on  track. 

Mobile  &  O.  R.  Co.  v.  Tier- 
nan  (Tenn.),  564. 

Signals. 

Question  whether  failure  to 
give  statutory  signals  con- 
tributed to  killing  of  cow  on 
track  is  for  jury. 


STOCK,  INJURIES  "HO- Cont'd, 

Ford  V,  St.  Louis,  I.  M.  St  S. 
Ry.  Co.  (Ark.),  142. 

Speed . 

Whether  speed   of   train   was 
proximate  cause  of  killing 
cow  is  for  jury. 
Ford  V.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  (Ark.).  142. 

STOCKHOLDERS. 

Amendment  of  charter  without 
consent  of. 

Alexander  et  at,  v.  Atlanta  Sl 

W.  P.  K.  Co.  et,  at,  (Ga.),  337. 

Effect  upon  stockholders*  rights 

of  sale  of  property  by  receiver. 

Davis  et  al,  v,  San  Antonio  & 

G.  S.  Ry.  Co.  (Tex.),  449. 

SURVIVAL  OP  ACTIONS. 

See  Actions, 

TAXATION. 

Public  lands  granted  to  railroad 
are  taxable  by  state. 
Northern     Pac.     Ry.     Co.     v, 
Myers,   Treas.   of  Jefferson 
Co.,  Mont.  (U.  S.),391. 

TICKETS  AND  FARES. 

Validity  of  stipulation  in  return 
ticket  requiring  identification. 
Wenz  V.  Savannah,   F.  &  W. 
Ry.  Co.  (Ga.),844. 

TRESPASSERS. 

Degree  of  care  to  be  exercised 
in  stopping  train  to  prevent 
injury  to. 

Texas  &  P.   Ry.  Co.  v.  Harby 
etux,  (C.  C.  A.),  737. 
Duty  of  company  to  child  tres- 
passing on  track  near  cross- 
ing. 

Brague  v.  Northern  Cent.  Ry. 
Co.   (Pa.),  594. 
Duty  of  person  on  track  to  avoid 
danger. 

Louisville    &    N.    R.    Co.     v. 
Taafe's  Adm'r  (Ky.),693. 
Duty  of  trainmen  to  person  seen 
on  track. 

Louisville     &    N.    R.    Co.    v, 
Taafe's  AdmV  (Ky.),  693. 
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TRESPASSERS—  Continued, 

Ejection. 

Authority    of     brakeman    to 
eject. 

Welsh  V,  West  Jersey  &  S.  R. 
Co.  (N.  J.),  674. 
Liability  for   violent   ejection 
from  moving-  train   of  tres- 
passer who  has  been  repeat- 
edly ordered  off. 
Johnson  z/.  Chicago,  St.   P., 
M.  &0.  Ry.   Co.    (C.   C), 
683. 
Liability   of  company   for 
a  s  s  a  u  1 1  upon    trespasser 
after  ejection. 

Elliot  V,  Louisville  &   N.  R. 
Co.  (Ky.),805. 
Liability  of  company   for  use 
by    servant      of     excessive 
force. 

Welsh   V.  West  Jersey  &   S. 
R.  Co.  (N.  J.),  674. 
Instruction  as  to  burden  of  prov- 
ing exercise  of  due    care  by 
plaintiff. 

Chicago,   B.   &   Q.   R.   Co.    v. 
Murowski  (111.),  697. 
Sufficiency  of  precautions  taken 
to  avoid   injuring    trespasser 
on  track  is  question   for  jury. 
Texas  &  P.  Ky.  Co.  v,    Harby 
etux,   (C.  C.  A.),  737. 
Trespasser    on     track    in     city 
limits   injured   by   train   run- 
ning at  excessive  speed. 
Schug   V.  Chicago,   M.   &   St. 
P.  Ry.  Co.  (Wis.),  705. 

TRIAL. 

Issues  in  foreclosure  suit. 
Sioux  City,  O.  &  W.  Ry.  Co.  v, 
Manhattan  Trust  Co.  (C.  C. 
A.),  430. 
Judicial  discretion. 
Chesapeake   &    O.    R.   Co.    v. 
Smith  (Ky.),641. 
Reading  of  statutes  by  counsel 
to  jury. 


TRIAL—  Continued. 

Louisville    &    N.    R.    Co.    v. 
Smith  (Ky.),613. 
Reformation    of   issues,    where 
plaintiff  has  mistaken  remedy. 
Moseley  et  at.  v.  Chicag-o,   B. 
&Q.  R.  Co.  (Neb.),  426. 
Remarks  of  counsel. 
Mott  v.   Detroit,  G.   H.   A   M. 

Ry.  Co.  (Mich.),  113. 
Schaidler  v,  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  105. 
Special  finding's. 
Schweinfurth  v,  Cleveland,  C, 
C.  &  St.  L.  Ry.  Co.   (Ohio), 
73. 
S  u  b  m  i  1 1  ing-  general   verdict 
with  specific  questions. 
Schaidler  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  105. 

ULTRA  VIRES. 
See  Leases, 

WAGES. 

See  Master  and  Servant, 

WITNESSES. 

Cross-examination . 
Chicago,   B.    &    Q.   R.  Co.   v. 
Murowski  (111.),  698. 

Honest  mistake  or  forgetfulness 
of  witness  in  one  matter  not 
sufficient  to  authorize  jury  to 
disregard  all  of  his  testimony. 
Overtoom  v,  Chicago  &  E.  I. 
R.  Co.  (III.),  849. 

Impeachment  by  stenographic 
notes  of  testimony  given  by 
him  at  inquest. 

Overtoom  v,  Chicago  &  B.  I. 
R.  Co.  (III.),  849. 

Statements  made  by  witness 
shortly  after  accident  are  ad- 
missible to  impeach  him, 
where  foundation  has  been 
laid  for  their  admission. 
Alabama  Min.  R.  Co.  v,  Jones 
(Ala.),  752. 
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